DEPOs; 
UNITED ov 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


HEARING 


BEFORE A 


SPECIAL SUBCOMMITTEE 


OF THE 


COMMITTEE ON VETERANS’ AFFAIRS 
HOUSE OF REPRESENTATIVES 


EIGHTY-SIXTH CONGRESS 
SECOND SESSION 
ON 


H.R. 947, 975, 1202, 3048, 4146, 5986, 
8375, 9591, and 9632 


APRIL 5, 6, 7, 11, 27, 28, 29, AND MAY 3, 1960 


Printed for the use of the Committee on Veterans’ Affairs 


Pages of all hearings are numbered cumulatively to permit a 
comprehensive index at the end of the Congress. Page numbers 
lower than those in this hearing refer to other legislation. 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1960 


COMMITTEE ON VETERANS’ AFFAIRS 
OLIN E. TEAGUE, Texas, Chairman 


W. J. BRYAN DORN, South Carolina EDITH NOURSE ROGERS, Massachusetts 
ELIZABETH KEE, West Virginia WILLIAM H. AYRES, Ohio 

FRANK W. BOYKIN, Alabama E. ROSS ADAIR, Indiana 

JAMES A. HALEY, Florida PAUL A. FINO, New York 


WALTER 8. BARING, Nevada JOHN P. SAYLOR, Pennsylvania 
ERWIN MITCHELL, Georgia H. ALLEN SMITH, California 
ROBERT A. EVERETT, Tennessee CHARLES M. TEAGUE, California 
ROBERT N. C. NIX, Pennsylvania SEYMOUR HALPERN, New York 
JAMES M. QUIGLEY, Pennsylvania 

JOHN M. SLACK, Jr., West Virginia 

GERALD T. FLYNN, Wisconsin 

THADDEUS J. DULSKI, New York 

NEWELL A. GEORGE, Kansas 

WILLIAM J. RANDALL, Missouri 


Ouiver E. Meapows, Staff Director 


SUBCOMMITTEE ON ADMINISTRATION 


JAMES A. HALBY, Florida, Chairman 
ERWIN MITCHELL, Georgia BE. ROSS ADAIR, Indiana 
NEWELL A. GEORGE, Kansas JOHN P. SAYLOR, Pennsylvania 
SUBCOMMITTEE ON COMPENSATION AND PENSION 


W. J. BRYAN DORN, South Carolina, Chairman 
ROBERT N. C. NIX, Pennsylvania PAUL A. FINO, New York 
GERALD T. FLYNN, Wisconsin CHARLES M. TEAGUE, California 
SUBCOMMITTEE ON EDUCATION AND TRAINING 


OLIN E. TEAGUE, Texas, Chairman 
W. J. BRYAN DORN, South Carolina E. ROSS ADAIR, Indiana 
JAMES M. QUIGLEY, Pennsylvania SEYMOUR HALPERN, New York 
THADDEUS J. DULSKI, New York 


SUBCOMMITTEE ON HOSPITALS 


‘ELIZABETH KEE, West Virginia, Chairman 
JAMES A. HALEY, Florida WILLIAM H. AYRES, Ohio 
WALTER S. BARING, Nevada PAUL A. FINO, New York 
ERWIN MITCHELL, Georgia JOHN P. SAYLOR, Pennsylvania 
ROBERT A. EVERETT, Tennessee H. ALLEN SMITH, California 
JAMES M. QUIGLEY, Pennsylvania SEYMOUR HALPERN, New York 
JOHN M. SLACK, Jr., West Virginia 
NEWELL A. GEORGE, Kansas 
WILLIAM J. RANDALL, Missouri 


SUBCOMMITTEE ON 


FRANK W. BOYKIN, Alabama, Chairman 


ROBERT N. C. NIX, Pennsylvania WILLIAM H. AYRES, Ohio 
JOHN M. SLACK, Jr., West Virginia E. ROSS ADAIR, Indiana 
GERALD T. FLYNN, Wisconsin 


SUBCOMMITTEE ON INSURANCE 


WALTER S. BARING, Nevada, Chairman 
THADDEUS J. DULSKI, New York CHARLES M. TEAGUE, California 
WILLIAM J. RANDALL, Missouri H. ALLEN SMITH, California 
SPECIAL SUBCOMMITTEE 


ERWIN MITCHELL, Georgia, Chairman 


JAMES M. QUIGLEY, Pennsylvania E. ROSS ADAIR, Indiana 
GERALD T. FLYNN, Wisconsin JOHN P. SAYLOR, Pennsylvania 
CHARLES M. TEAGUE, California 


Il 


atts 


CONTENTS 


Page 
American Bar Association: Berger, Raoul, chairman, Special Committee 
on Courts of Special Jurisdiction 2301-2321 
American Legion: 
Corcoran, John J., director, National Rehabilitation Commission____~ 2691, 
2692, 2697, 2702, 2705-2730 
Kennedy, Miles D., director, National Legislative Commission__-_--_ 2691, 
2706, 2730 
AMVETS: Holden, Jobn R., national legislative director__....___.._- 2785-2790 
Ashworth, Robert L. (See Veterans of Foreign Wars.) 
Berger, Raoul. (See American Bar Association. ) 
Bernhardt, C. Murray. (See U.S. Court of Claims.) 
Board of Veterans’ Appeals: 
Decisions: 
Analysis of compensation and pension cases, fiscal year, 1959____-_ 2642 
Analysis of compensation and pension cases, months July 1957 to 
June 1959____- 2643-2650 
Analysis of all decisions, fiscal years 1950 through 1959______ 2625-2637 
History and organization of. 2697-2702 
Organization 2598-2603 
Résumé of a typical claim__..---_---_-------- 2603-2613 
Rules of practice 2599-2602 
Workload and personnel__ 2603 
British Veterans’ Appeals System: 
Cases, Pensions Appeal Tribunal 3092-3274 
Guidance of appellants, pension appeal tribunals: 
Assessment appeals 3081-3091 
Entitlement appeals_ 3067-3079 
History, war pensions appeal tribunals .. 2821-2889 
Legal information, pensions appeal tribunals 2891-3001 
Royal warrant, Ministry of Pensions 3003-3066 
Cash, Chester A. (See Disabled American Veterans.) 
Chapin, Russell. (See Justice, Department of.) 
Claims, U.S. Court of. (See U.S. Court of Claims.) 
Department of Justice. (See Justice, Department of.) 
Disabled American Veterans: 
Cash, Chester A., acting national director of claims_____~-_- 2325-2335, 2338 
Freudenberger, Elmer M., acting national director of legislation__ 2336, 2337 
Fribley, Bill H., national commander_____~_ 2323-2325, 2333, 2335, 2336, 2339 
Downer, Adin M., subcommittee counsel 2320, 


2769-2772, 2777, 2779, 2780, 2803-2805, 2814. 2815 
Flynn, Hon. Gerald T 2684, 2685, 2686 
Freudenberger, Elmer M. (See Disabled American Veterans. ) 
Fribley, Bill H. (See Disabled American Veterans. ) 
Holden, John R. (See AMVETS.) 
Jewish War Veterans of the United States of America: Abrams, Bernard, 
national commander, letter of 2689, 2690 
Jones, Norman D. (See Veterans of Foreign Wars. ) 
Justice, Department of : 
Chapin, Rusell, Chief, Veterans’ Affairs and Insurance Section, Civil 


Division_ 2799, 2803-2806, 2817 
Leonard, George Stephen, First Assistant, Civil Division.__..__...___- 2798— 
2803, 2805-2819 

Walsh, Lawrence E., Deputy Attorney General, letters of__..___- 2299-2301 


4 


IV CONTENTS 


Leonard, George Stephen. (See Justice, Department of.) Page 
McFall, Hon. John J 2297-2298 
Mitchell, Hon. Erwin___- 2275, 


2290, 2294-2299, 2301, 2302, 2312-2317, 2320, 2321, 2379, 2380, 2381, 
2593, 2594, 2598, 2603, 2615-2625, 2659-2684, 2686, 2687, 2689, 2691, 
2697, 2702, 2705-2711, 2713-2719, 2729-2731, 2746, 2747, 2749-2753, 
2755-2769, 2772, 2773, 2777, 2780-2788, 2785, 2789, 2790, 2798-2802, 
2805, 2806, 2809, 2811-2819 

Morse, Bradford. (See Veterans’ Administration.) 


Moulder, Hon. Morgan M 2298-2299 
Patterson, Edwin B. (See Counsel.) 
Phillips, Samuel L., letter of _._______ 2690, 2691 
Quigley, Hon. James M________ 2323, 2325, 2333-2344, 2350-2356, 2358-2360, 2377, 
2378, 2739-2746, 2749, 2750, 2752 
Rodino, Hon. Peter W., Jr 2340-2341 
Rogers, Hon. Edith Nourse 2777, 2782 
Saylor, Hon. John P 2294- 


2296, 2317-2321, 2337-2339, 2350, 2353-2357, 2359, 2360, 2378, 2593, 
2594, 2620, 2622, 2623, 2625, 2637-2642, 2651-2659, 2671, 2677, 2697, 
2702, 2710-2715, 2719-2729, 2731-2740, 2746-2749, 2751, 2800, 2806- 
2809, 2813, 2814, 2817-2819. 

Stancil, James W. (See Veterans’ Administration.) 

Stover, Francis W. (See Veterans of Foreign Wars.) 

Stratton, A.W. (See Veterans’ Administration. ) 

Teague, Charles M 2594, 

2623, 2669, 2677, 2683, 2684, 2715, 2716, 2717, 2735, 2739, 2741, 2746 

U.S. Court of Claims: 


Bernhardt, C. Murray, Commissioner 2379-2387, 2593-2594 
Practice, some notes on, by Saul Richard Gamer 2387-2402 
Rules of 2403-2592 
Veterans of Foreign Wars: 

Ashworth, Robert L., Assistant Chief of Claims -~ 2377 

Comments of Veterans’ Administration on recommendations of Com- 
manders’ Committee on Board of Appeals 2364-2375 
Jones, Norman D., director, National Rehabilitation Service_______-___ 2344- 
2360, 2378 

Letters of, concerning commanders’ recommendations on Board of 
Appeals 2375-2377 
Recommendations of commanders’ committee re Board of Appeals. 2362-2364 
Resolutions to review status and action of Board of Appeals 2343 
Stover, Francis W., director, National Legislative Service___.________ 2342- 


2344, 2350, 2352, 2353, 2355, 2360, 2377, 2378 

Veterans’ Administration: 
Morse, Bradford, Deputy Administrator -. 2594- 
2598, 2603, 2613-2624, 2638-2641, 2651-2659, 2661-2677, 2682, 2683, 
2685, 2686, 2731-2736, 2738, 2739, 2743, 2744-2767, 2769-2733, 2777, 

2780-2783. 
Stancil, James W., Chairman, Board of Veterans’ Appeals 2617, 
2618, 2638, 2639, 2641, 2642, 2651, 2652, 2654-2659, 2663, 2677-2683, 

2685, 2697, 27383, 2734, 27386-2743, 2768-2770, 2781. 

Stratton, A. W., Director, Compensation and Pensions Service_______-_ 2640, 
2641, 2748, 2777, 2779, 2780, 2782 


tc 
V 


ada 


lentes! 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


TUESDAY, APRIL 5, 1960 


Hovse or REPRESENTATIVES, 
SpecrAL SuBCcOMMITTEE ON PenpinG JupicirAL Review 


LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 


The subcommittee met at 10 a.m., pursuant to call, in room 356, 
Old House Office Building, Hon. Erwin Mitchell (chairman of the 
subcommittee) presiding. 

Mr. Mircueti. The subcommittee will be in order. 

We are meeting this morning to open hearings on all pending bills 
to provide for judicial review of decisions of the Administrator of 
Veterans’ A ffairs. 

Some of the bills confer jurisdiction in the existing Federal courts, 
while others seek to establish a separate and dependent appeals court, 
with exclusive jurisdiction over appeals from the Administrator. 

At this point, if there is no objection, I shall place in the record 
a summary of the nine pending bills, together with a copy of each 
bill and the Veterans’ Administration reports thereon. 

(The pending bills referred to follow :) 


Pending bills for judicial review 


Bill number Author Introduced Explanation of bill 


O47... Mer; Beagle Jan. 7,1959 | Establishes a U.S. Court of Veterans’ Appeals 
composed of.a chief judge, appointed by the 
President, and 4 associate judges. Grants to 
the court exclusive jurisdiction to review by 
appeal all decisions of the Board of Veterans’ 
Appeals of the Veterans’ Administration. 

Sets up procedures to be followed by an applicant 
desiring review of Board’s decision. Makes 
provision for appointment of necessary court 
personnel, 

Provides for retirement of a judge who becomes 
permanently disabled and desirous of retiring 
(amending Public Law 85-56). 

HB. 976... Mer. Confers jurisidiction on the U.S. district courts 
to hear and determine controversies with re- 
ppeet to any claim for compensation on account 
of service-connected disability or death under 
laws administered by the Veterans’ Adminis- 
tration. 

H.R. 3048_-...- Mr. Moulder..-- 


0. 

Veterans’ Security Act; liberalizes the criteria 
for determining whether a veteran’s disability 
is service connected, provides for reconsidera- 
tion of previously denied claims and judicial 
review of decisions of the Board of Veterans’ 
Soren (amending U.S.C. 38: 322, adding 

9-61). 

H.R. 4146_..._- Mr. Abernethy ------ Feb. 5,1959 | Grants judicial review in the U.S. district courts 

to claims of claimants aggrieved by a decision 

of the Board of Veterans’ Appeals. 

ER, Mar. 24,1959 | Permits judicial review of decisions of the Board 

of Veterans’ Appeals by aggrieved claimants 

in cases involving compensation and pensions 

— U.S.C, 38: 4009), 

0. 


H.R. 8375_....- Mr. McFall........... July 23, 1959 
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Pending bills for judicial review—Continued 


Bill number Author Introduced Explanation of bill 
H.R. 9501.....-. Mr. Teague of Texas | Jan. 13,1960 | Creates a U.S. Court of Veterans’ Appeals lo- 
(by request—DAV). cated in the District of Columbia, to be pre- 


sided over by a chief judge and 4 associate 
judges to be appointed by the President with 
approval of the Senate. 

Fixes the salaries of the judges at $22,500 per 
yout for the chief judge, and $20,000 per year 
‘or each associate judge. 

Grants exclusive jurisdiction to the court to 
review by appeal all decisions of the Board of 
Veterans’ Appeals, Veterans’ Administration 
Makes decisions of the court final and not 
subject to judicial review. 

Limits the time within which appeal must be 
taken from a decision of the Board to 1 year 
from date of mailing of notice of Board’s de- 
cision, and sets forth the procedure to be fol- 
lowed in making appeal. 

Permits the court to remand a case to the Board 
to take further evidence notwithstanding the 
provision that the findings of fact by the Board 
shall be conclusive. 

Makes provision for appointment of clerk per- 
sonnel to assist the court in its functioning. 
Permits the court to impose a $10 fee for the 
Tyg of any petition (amending U.S.C. 38: 

211 


H.R. 9632.....- Mr. Devine---.-...--.. Jan. 14,1960 | Establishes the Court of Veterans’ Appeals to 
review decisions of the Board of Veterans’ 
Appeals, consisting of 3 judges appointed by 
the President for a 15-year term, with reap- 

intment privileges. Fixes judges’ salaries at 
5,500 per year. 

Grants exclusive jurisdiction to the court to 
review by appeal all decisions of the Board of 
Veterans’ Appeals. Requires claimants seek- 
ing review to make an appeal within 1 year 
from the date of mailing of notice of the Board's 
decision. 

Permits the court to decline review if it appears 
no material error of fact or law is involved in 
the Board’s decision. 

Makes provision for administration and proce- 
dure of the court. 

Authorizes the court to appoint not more than 
50 commissioners to assist the court in its 
functioning; each commissioner to receive 
$14,800 a year, plus traveling expenses and per 
diem allowance. 

Authorizes the court to impose a $10 fee for 
filing any petition (amending U.S.C. title 38, 
ch. 71, pt. 5). 


VETERANS’ ADMINISTRATION, 
Washington, D.C., April 23, 1959. 
Hon. E. TEAGUE, 

Chairman, Committee on Veterans’ Affairs, 
House of Representatives, Washington, D.C. 

Deak Mr. Teacue: The following report on H.R. 947, 86th Congress, is sub- 
mitted as requested. 

The purpose of the bill is to establish a U.S. Court of Veterans’ Appeals, com- 
posed of a chief judge and four associate judges, which would have exclusive 
jurisdiction to review by appeal all decisions of the Board of Veterans’ Appeals. 
All decisions of the court would be final and no decision of the court would be 
subject to review by any official or court of the United States. 

Any claimant aggrieved by a decision of the Board of Veterans’ Appeals 
could, within 1 year from the date of mailing of notice of such decision, or the 
date of enactment of the bill, whichever is later, make application to the court 
for a review of such decision. Such application would be made by filing with the 
court a concise statement of the errors of law and fact complained of, and a 
copy of such statement would be served on the Chairman of the Board of Vet- 
erans’ Appeals. Within 15 days thereafter the Chairman of the Board would be 
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required to certify and transmit to the court a copy of the record on which the 
decision of the Board was based. 

Under the bill, the findings of fact by the Board of Veterans’ Appeals would 
be conclusive on the court unless such findings were contrary to the preponderance 
of the evidence or unless all reasonable doubts had not been resolved in favor of 
the claimant. However, the court for good cause shown could remand the case 
to the Board to take further evidence. If the court determined that the de- 
cision of the Board was not in accordance with law or was contrary to the pre- 
ponderance of evidence, or that the Board had not resolved all reasonable doubts 
in favor of the claimant, it would reverse or modify such decision; otherwise, it 
would affirm the Board’s decision. 

H.R. 947 proposes to add several sections to title XIII of the Veterans’ Benefits 
Act of 1957. That title, among other provisions of law, was repealed by Public 
Law 85-857, September 2, 1958, which enacted title 38, United States Code, into 
positive law, effective January 1, 1959. The comparable provisions of law cur- 
rently appear in chapter 71 of title 38, United States Code. It is apparent there- 
fore, that the bill will require formal amendment if it receives favorable 
consideration by your committee. 

It has long been the policy of the Government not to authorize suits for pension, 
compensation, or other gratuity granted under laws administered by the Vet- 
erans’ Administration and its predecessor agencies. The Tucker Act, approved 
March 3, 1887 (28 U.S.C. 1346), conferred upon the U.S. district courts con- 
current jurisdiction with the Court of Claims to hear and determine claims not 
in excess of $10,000 under contracts to which the United States was a party, but 
that act specifically exempted claims for pension from the jurisdiction of those 
courts. Subsequent legislation enlarging the jurisdiction of the Court of Claims 
has not modified this provision. 

This policy was recognized and affirmed by section 5 of the World War Vet- 
erans’ Act, 1924, section 5 of the act of March 20, 1933, section 11 of the act of 
October 17, 1940, subsection 211(a) of the Veterans’ Benefits Act of 1957, and is 
currently restated in 38 U.S.C. 211(a). Moreover, the legislative history of the 
Administrative Procedure Act discloses that this question was extensively ex- 
plored in connection with the several bills studied by the Congress prior to its 
enactment and it was deemed advisable to retain the traditional policy. 

Certain provisions of the bill warrant special consideration. The proposed 
section 1310 would give the new Court of Veterans’ Appeals exclusive appellate 
jurisdiction to review decisions of the Board of Veterans’ Appeals and would 
prohibit any review of such court’s decisions. Under existing law, the Board 
may reconsider its decisions upon a showing of obvious error or where new 
and material evidence is discovered in the records of the service department. 
Apparently no such reconsideration would be authorized after a final decision 
was entered by the proposed court. 

Further, under existing law, an insured or a beneficiary under a Government 
life insurance contract may file suit in a Federal district court after denial of his 
claim by the Veterans’ Administration, whether or not he has first appealed to 
the Board of Veterans’ Appeals. Such suits are treated as a proceeding de 
novo and the claimant may appeal his case as far as the Supreme Court of the 
United States. 

Under the bill, an insurance claimant who has exercised his right of appeal 
to the Board of Veterans’ Appeals apparently would thereafter be limited to an 
appeal to the proposed Court of Veterans’ Appeals which could only review 
alleged errors of law and fact in the Board’s decision but whose final decision 
could not be appealed to higher courts. A claimant who desired to bring suit in 
the Federal district court, with right of further appeal, could not first appeal to 
the Board of Veterans’ Appeals. Thus, in either case, the proposed section 1310 
would seem to deprive such claimants of rights they now enjoy. 

Section 3 of the bill would delete the word “reasonable” from that part of 
section 354(b), Public Law 85-56 (currently 38 U.S.C. 354(b)), which requires 
the Veterans’ Administration to “resolve every reasonable doubt in favor of the 
veteran” for compensation purposes in the case of a veteran who engaged in 
combat with the enemy. The effect of this amendment would be to require the 
granting of service incurrence or aggravation in combat cases in all but the most 
obviously unfounded claims. Liberal application of the existing broad provisions 
of section 354(b) is a cardinal policy of the Board of Veterans’ Appeals. 

In the final analysis, the question posed by the bill is whether there is any 
demonstrated need for, or real benefit to be derived from, the imposition of an 
additional review system with its attendant delays, uncertainties, and extra 
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expense, upon an appellate system which has functioned fairly and efficiently 
for 25 years. We think not. 

The Board, with its legal and medical consultant staff, is drawn from the 
best qualified personnel available in all branches of the agency, with the addition 
of certain highly trained specialists. It is organized to give specialized handling 
to more than 25 categories of appeals involving a wide variety of complex medical, 
legal, and other technical questions. In fiscal year 1958, the Board disposed of 
89,419 cases. The complete record on which its decisions are based is available 
to Members of Congress and to veterans through their appointed representatives, 
Veterans, Members of Congress, and representatives are furnished a detailed 
written statement of the pertinent facts and a reasoned explanation of the action 
taken on appeal. 

When it is considered that the records in many cases are so voluminous as 
to require a full day simply to identify and catalog pertinent facts, and that 
consultation with medical specialists is often more than not essential, it is ques- 
tionable whether such a court as is contemplated by the bill could adjudicate 
more than a fraction of the appeals filed with it each year. 

It is not possible to estimate the number of appeals which the proposed court 
might be called upon to decide each year. We have no data upon which to base 
an estimate of the cost of operations of a court adequately staffed to handle 
the tremendous workload of appeals which might be expected. 

We feel strongly that the utmost care should be taken to insure the grant of 
every benefit which the evidence justifies under the law. No commission, board, 
or court is always right; and the Board of Veterans Appeals is subject to the 
fallibility of human judgment. However, I am proud of the reputation of 
efficiency and integrity which the Board has achieved over the years and cannot 
believe that the best interests of the veteran or the Government would be served 
by the establishment of an additional review system such as is proposed by 
H.R. 947. 

Several other 86th Congress bills (H.R. 975, H.R. 1202, and H.R. 4146) which 
are presently pending before your committee propose to confer jurisdiction on 
existing Federal courts to review certain decisions of the Board of Veterans’ 
Appeals. The views expressed in this report on the merits of the basic principle 
involved are equally applicable to those bills. 

For the stated reasons, I recommend that your committee not give favorable 
consideration to the proposed legislation. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the submission of this report to your committee. 

Sincerely yours, 
Sumner G. WHITTIER, 


Administrator. 
[H.R. 947, 86th Cong., Ist sess.] 


A BILL To amend the Veterans’ Benefits Act of 1957 to provide a court to which appeals 
may be taken from the Board of Veterans’ Appeals in the Veterans’ Administration, 
and for other purposes 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That (a) title XIII of the Veterans’ 

Benefits Act of 1957 is amended by adding at the end thereof the following 

new sections: 

“UNITED STATES COURT OF VETERANS’ APPEALS 


“Sec. 1309. (a) The President shall appoint, by and with the advice and con- 
sent of the Senate, a chief judge and four associate judges who shall constitute 
a court of record which shall be known as the United States Court of Veterans’ 
Appeals (hereafter in this title referred to as the ‘court’). 

“(b) The chief judge of the court shall have precedence and preside at any 
session of the court which he attends. 

“(c) The other judges of the court shall have precedence and shall preside 
according to the seniority of their commissions. Judges of the court whose 
commissions bear the same date shall have precedence according to seniority 
in age. 

“(d) The chief judge and associate judges of the court shall hold office 
during good behavior. The chief judge and each associate judge of the court 
shall receive a salary of $25,500 a year. 

“(e) The court shall hold an annual term at the seat of government at a 
time to be fixed by a rule of the court. 
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“(f) Three judges of the court shall constitute a quorum. The concurrence 
of three judges of the court shall be necessary to any decision of the court. 

“(g) The court, on each appeal from a decision of the Board of Veterans’ 
Appeals, shall file a written opinion as a part of the record and shall send a 
certified copy of such opinion to the Administrator. 


“JURISDICTION OF THE COURT 


“Src. 1310. (a) The court shall have exclusive jurisdiction to review by 
appeal all decisions of the Board. 

“(b) All decisions of the court shall be final and no decision of the court 
shall be subject to review by any official or court of the United States. 


“APPLICATION FOR REVIEW BY THE COURT 


“Src. 1311. (a) Any claimant aggrieved by a decision of the Board may, 
within one year from the date of mailing of notice of such decision, or the 
date of enactment of this section, whichever is later, make application to the 
court for a review of such decision. 

“(b) Such application shall be made by filing in the office of the clerk of 
the court a concise statement of errors of law and fact complained of, and 
a copy of such statement shall be served on the Chairman of the Board. Within 
fifteen days after the receipt of such statement the Chairman of the Board 
shall certify and transmit to the court a copy of the record on which the deci- 
sion of the Board, for which application for review is being made, was based. 

“(e) The findings of fact by the Board, unless contrary to the preponderance 
of the evidence or unless all reasonable doubts have not been resolved in favor 
of the claimant pursuant to section 211(b), shall be conclusive; but the court, 
for good cause shown, may remand the case to the Board to take further evi- 
dence, and the Board may thereupon make new or modified findings of fact and 
may modify its previous decision, and shall certify to the court the tran- 
script and record of such further proceedings. Such new or modified findings 
of fact shall likewise be conclusive unless contrary to the preponderance of 
the evidence or unless all reasonable doubts have not been resolved in favor 
of the claimant pursuant to section 211(b). 

“(d) If the court determines that the decision of the Board is not in accord- 
ance with law or is contrary to the preponderance of the evidence in the 
record before the court, or that the Board has not resolved all reasonable doubts 
in favor of the claimant, the court shall reverse or modify the decision of 
the Board, otherwise the court shall enter a judgment affirming the decision 
of the Board. If the court enters a judgment reversing or modifying the deci- 
sion of the Board the Administrator shall carry out the judgment of the 
eourt. The judgment of the court shall be final. 


“COURT PERSONNEL 


“Sec. 1312. (a) The court may appoint a clerk and an assistant clerk each 
of whom shall be subject to removal by the court. 

“(b) The clerk of the court shall pay into the Treasury all fees, costs, and 
other moneys collected by him as clerk of the court. He shall make returns 
thereof to the Director of the Administrative Office of the United States Courts 
under regulations prescribed by the Director of the Administrative Office of 
the United States Courts. 

“(e) The court may appoint a bailiff and a messenger who shall be subject 
to removal by the court. 

“(d) The bailiff of the court shall attend the court, preserve order, and per- 
form such other necessary duties as the court directs. 

“(e) The court shall appoint stenographers and other clerical employees in 
such numbers as may be necessary. Such stenographers and other clerical em- 
ployees shall be subject to removal by the court. 


“FEES ; CHARGE FOR COURT’S OPINIONS 


“Sec. 1313. (a) The court shall by rule impose a fee not exceeding $10 for 
the filing of any petition. 

“(b) The clerk of the court shall collect for each certified copy of the court’s 
opinion a fee of 25 cents for five pages or less, 35 cents for those over five and 
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not more than ten pages, 45 cents for those over ten pages and not more than 
twenty pages, and 50 cents for those of more than twenty pages. 


“RETIREMENT FOR DISABILITY OF JUDGES OF THE COURT 


“Sec. 1814. (a) Whenever the chief judge of the court becomes permanently 
disabled from performing his duties and desires to retire under the provisions 
of section 372 of title 28, United States Code, he shall furnish to the President 
a certificate of disability signed by the Chief Justice of the United States. 

“(b) Whenever an associate judge of the court becomes permanently disabled 
from performing his duties and desires to retire under the provisions of section 
372 of title 28, United States Code, he shall furnish to the President a certifi- 
cate of disability signed by the chief judge of the court.” 

(b) The table of contents of the Veterans’ Benefits Act of 1957 is amended 
by inserting immediately below “Sec. 1308. Rejection of applications.” the 
following: 

“Sec. 1309. United States Court of Veterans’ Appeals. 
“Sec. 1310. Jurisdiction of the court. 


Seo. 2. Section 211 of the Veterans’ Benefits Act of 1957 is amended— 

(1) by inserting in subsection (a) thereof immediately after “section 
261(a) of the Veterans’ Readjustment Assistance Act of 1952 (38 U.S.C. 
971(a) ),” the following: “section 1310(a) of this Act,” ; 

(2) by redesignating subsection (b) thereof as subsection (c) ; and 

(3) by inserting immediately after subsection (a) thereof the following 
new subsection : 

“(b) In making any decision with respect to a claim for benefits or payments 
under any law administered by the Veterans’ Administration the Administrator 
shall resolve all reasonable doubt in favor of the claimant.” 

Sec. 3. Subsection (b) of section 354 of the Veterans’ Benefits Act of 1957 is 
amended by striking out “reasonable.” 

Sec. 4. Subsection (c) of section 1304 of the Veterans’ Benefits Act of 1957 is 
amended by inserting immediately before the period at the end thereof the fol- 
lowing: “, and the precedent opinions of the Court of Veterans’ Appeals.” 

Sec. 5. Section 610 of title 28, United States Code, is amended by inserting 
immediately after “the Court of Customs and Patent Appeals,” the following: 
“the Court of Veterans’ Appeals,”. 

Sec. 6. The amendments made by this Act shall take effect—days after the 
date of its enactment. 


[H.R. 975, 86th Cong., 1st Sess.] 


A BILL To provide for determination through judicial Jpeoenaiines of claims for com- 
pensation on account of disability or death resulting from disease or injury incurred 
or aggravated in line of duty while serving in the active military or naval service, and 
for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, except as provided in this Act, section 
19 of the World War Veterans’ Act, 1924, as amended, and section 618 of the 
National Service Life Insurance Act of 1940, as amended, the decisions of the 
Administrator of Veterans’ Affairs on any question of law or fact concerning a 
claim for benefits or payments under any law administered by the Veterans’ 
Administration shall be final and conclusive and no other official or any court of 
the United States shall have power or jurisdiction to review any such decisions. 

Sec. 2. In the event of a disagreement with respect to any claim for compen- 
sation under any law administered by the Veterans’ Administration on account 
of disability or death resulting from disease or injury incurred or aggravated 
in line of duty while serving in the active military or naval service, an action 
on the claim may be brought against the United States either in the United 
States District Court for the District of Columbia or in the United States district 
court for the district in which the claimant or any one of several claimants 
resides, and jurisdiction is hereby conferred upon such courts to hear and deter-, 
mine all such controversies. The procedure in such actions shall be the same 
as in actions brought pursuant to section 19 of the World War Veterans’ Act, 
1924, as amended (U.S.C., 1940 edition, title 38, sec. 445). All persons having 


“Sec. 1311. Application for review by the court. 
“Sec. 1312, Court personnel. 
“Sec, 1813. Fees; charge for court’s opinions. 
“See. 1314. Retirement for disability of judges of the court.” 
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or claiming to have an interest in such claim may be made parties to such action, 
and such as are not residents of or found within the district in which such 
action is brought may be brought in by order of the court to be served personally 
or by publication or in such other reasonable manner as the court may direct. 

Sec. 3. The circuit courts of appeal and the United States Court of Appeals 
for the District of Columbia shall, respectively, exercise appellate jurisdiction 
and, except as provided in sections 239 and 240 of the Judicial Code, as amended 
(U.S.C., 1940 edition, title 28, secs. 346 and 347), the judgments of the circuit 
courts of appeal and the United States Court of Appeals for the District of 
Columbia shall be final. 

Sec. 4. No action on any claim may be brought under this Act unless it shall 
have been instituted within two years from the date of the mailing of notice by 
the Administrator of Veterans’ Affairs of his determination with respect to such 
claim or within two years after the date of enactment of this Act, whichever 
date is the later. Infants, insane persons, or persons under other legal disability, 
or persons rated as incompetent or insane by the Veterans’ Administration shall 
have two years in which to bring action after the removal of their disabilities. 
If action is reasonably begun and fails for defects in process, or for other reasons 
not affecting the merits, a new action, if one lies, may be brought within one 
year though the period of limitations has elapsed. 

Sec. 5. The provisions of section 19 of the World War Veterans’ Act, 1924, as 
amended (U.S.C., 1940 edition, title 38, sec. 445), which relate to the subpenaing 
of witnesses, the expenses of attorneys of the Veterans’ Administration, and 
the fees, expenses, and leaves of absence of other employees of the administration 
subpenaed as witnesses in connection with actions under such section 19, shall 
be applicable to actions brought under this Act. 

Sec. 6. Notwithstanding the provisions of the Act entitled “An Act to provide 
that the unexplained absence of any individual for seven years shall be deemed 
sufficient evidence of death for the purpose of laws administered by the Veterans’ 
Administration”, approved June 5, 1942 (U.S.C., 1940 edition, Supp. V, title 38, 
sec. 82a), a finding of death made by the Administrator of Veterans’ Affairs 
shall not be final and conclusive in an action brought under this Act. 

Sec. 7 (a) Section 5 of the Act entitled “An Act to maintain the credit of the 
United States Government”, approved March 20, 1933, as amended (U.S.C., 1940 
edition, title 38, sec. 705), is hereby repealed. 

(b) Section 5 of the World War Veterans’ Act, 1924, as amended (U.S.C., 1940 
edition, title 38, sec. 426), is amended by striking out “: and all decisions of 
questions of fact and law affecting any claimant to the benefits of titles II, III, 
of IV of this Act shall be conclusive except as otherwise provided herein”. 

(c) Section 11 of the Act entitled “An Act to amend section 202(3), World 
War Veterans’ Act, 1924, as amended, to provide more adequate and uniform 
administrative provisions in veterans’ laws, and for other purposes”, approved 
October 17, 1940 (U.S.C., 1940 edition, title 38, sec. 1la—2), is hereby repealed. 

Sec. 8. Wherever a judgment or decree shall be rendered in an action brought 
pursuant to this Act, the court, as part of its judgment or decree, shall deter- 
mine and allow reasonable fees for the attorneys of the successful claimant or 
claimants and apportion same, if proper, said. fees to be paid by the Adminis- 
trator of Veterans’ Affairs out of the payments to be made under the judgment 
or decree. Any person who shall, directly or indirectly, solicit, contract for, 
charge, or receive, or who shall attempt to solicit, contract for, charge, or receive 
any fee or compensation, except as herein provided, shall be guilty of a mis- 
demeanor, and for each and every offense shall be punished by a fine of not 
more than $500 or by imprisonment at hard labor for not more than two years, 
or by both such fine and imprisonment. 


(H.R. 1202, 86th Cong., 1st sess.] 


A BILL To provide for determination through judicial proceedings of claims for com- 
pensation on account of disability or death resulting from disease or injury incurred or 
aggravated in line of duty while serving in the active military or naval service, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, except as provided in this Act, section 
19 of the World War Veterans’ Act, 1924, as amended (38 U.S.C., sec. 445), section 
617 of the National Service Life Insurance Act of 1940, as amended (38 U.S.C., 
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see 817), and subsection (a) of section 261 of the Veterans’ Readjustment 
Assistance Act of 1952 (38 U.S.C., sec. 971), the decisions of the Administrator of 
Veterans’ Affairs on any question of law or fact concerning a claim for benefits 
or payments under any law administered by the Veterans’ Administration shall 
be final and conclusive and no other official or court of the United States shall 
have power or jurisdiction to review by mandamus or otherwise any such 
decision. 

Sec. 2. In the event of a disagreement with respect to any claim for compensa- 
tion under any law administered by the Veterans’ Administration on account of 
disability or death of an individual resulting from disease or injury incurred 
or aggravated in line of duty while serving in the active military or naval 
service, an action on the claim may be brought against the United States either 
in the United States District Court for the District of Columbia or in the United 
States district court for the district in which the claimant or any one of several 
claimants resides, and jurisdiction is hereby conferred upon such courts to hear 
and determine all such controversies. The procedure in such actions shall 
be the same as in actions brought pursuant to section 19 of the World War 
Veterans’ Act, 1924, as amended (38 U.S.C., sec 445). All persons having or 
claiming to have an interest in such claim may be made parties to such action, 
and such as are not residents of or found within the district in which such action 
is brought may be made parties pursuant to order of the court by personal service 
or process or by publication or in such other reasonable manner as the court 
may direct. 

Sec. 3. The courts of appeal and the United States Court of Appeals for the 
District of Columbia shall, respectively, exercise appellate jurisdiction with 
respect to actions brought under this Act and, except as provided in section 1254 
of title 28 of the United States Code, the judgments of the courts of appeal and 
the United States Court of Appeals for the District of Columbia shall be final. 

Sec. 4. No action on any claim may be brought under this Act unless it shall 
have been instituted within two years from the date of the mailing of notice 
by the Administrator of Veterans’ Affairs of his determination with respect to 
such claim or within two years after the date of enactment of this Act, whichever 
date is the later. Infants, insane persons, or persons under other legal disability, 
or persons rated as incompetent or insane by the Veteran’s Administration shall 
have two years in which to bring action after the removal of their disabilities. 
If an action is seasonably begun and fails for defect in process, or for other 
reasons not affecting the merits, a new action, if one lies, may be brought 
within one year through the period of limitations has elapsed. 

Sec. 5. The provisions of section 19 of the World War Veterans’ Act, 1924, 
as amended (38 U.S.C., sec. 445), which relate to the subpenaing of witnesses, 
the expenses of attorneys of the Veterans’ Administration, and the fees, expenses, 
and leaves of absence of other employees of the Administration subpenaed as 
witnesses in connection with actions under such section 19, shall be applicable 
to actions brought under this Act. 

Sec. 6. Notwithstanding the provisions of the Act entitled “An Act to provide 
that the unexplained absence of any individual for seven years shall be deemed 
sufficient evidence of death for the purpose of laws administered by the Veter- 
ans’ Administration”, approved June 5, 1942 (38 U.S.C., see. 445), a finding 
of death made by the Administrator of Veterans’ Affairs shall not be final and 
eonclusive in an action brought under this Act. 

Sec. 7. (a) Section 5 of the Act entitled ‘‘An Act to maintain the credit of the 
United States Government”, approved March 20, 1933, as amended (38 U.S.C.. 
sec. 705), is hereby repealed. 

(b) Section 5 of the World War Veterans’ Act, 1924, as amended (38 U.S.C., 
sec. 428), is amended by striking out “; and all decisions of questions of fact and 
law affecting any claimant to the benefits of titles II, III, or IV of this Act shall 
be conclusive except as otherwise provided herein”. 

(c) Section 11 of the Act entitled “An Act to amend section 202(3), World 
War Veterans’ Act, 1924, as amended, to provide more adequate and uniform 
administrative provisions in veterans’ laws, and for other purposes”, approved 
October 17, 1940 (38 U.S.C., sec. 1la—2), is hereby repealed. 

Sec. 8. Whenever a judgment or decree shall be rendered in an action brought 
pursuant to this Act, the court, as part of its judgment or decree, shall deter- 
mine and allow reasonable fees for the attorneys of the successful claimant or 
claimants and apportion same, if proper, said fees to be paid by the Administrator 
of Veterans’ Affairs out of the payments to be made under the judgment or 
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decree. Any person who shall, directly or indirectly, solicit, contract for, charge, 
or receive, or who shall attempt to solicit, contract for, charge, or receive any fee 
or compensation, except as provided in this section, shall be punished by a fine 
of not more than $500 or by imprisonment at hard labor for not more than two 


years, or both. 


(H.R. 3048, 86th Cong., 1st Sess.] 


A BILL To amend title 38, United States Code, to equalize certain benefits for veterans 
with service-connected disabilities 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Veterans’ Security Act”. 

Sec. 2. Section 332 of title 38, United States Code, is amended by striking out 
“where evidence of medical judgment is such as to warrant a finding that the 
disease or injury existed before acceptance and enrollment” and inserting in 
lieu thereof the following: ‘‘where clear and unmistakable evidence demonstrates 
that the injury or disability existed before acceptance and enrollment and was 
not aggravated by such service”. 

Sec. 3. (a) Chapter 11 of title 38, United States Code, is amended by adding 
at the end thereof the following : 


“$359. Proof of disability 
“(a) Except where clear and unmistakable evidence demonstrates that a dis- 
ability is not service connected, such disability shall be deemed to be service 
connected if— 
“(1) the applicant submits statements from two or more doctors stating 
that in their opinion the disability is reasonably attributable to active mili- 
tary, naval, or air service; or 
“(2) the applicant’s military records show no disabilities or defects at 
acceptance or enrollment for military service but such a disability is shown 
at the time of discharge or release; or 
“(3) the applicant submits statements from two or more persons estab- 
lishing the nonexistence of disability at the beginning of active military, 
naval, or air service, and the existence of disability at the time of discharge 
or release therefrom. 
“(b) Where any issue exists in any claim for benefits on account of service- 
connected disability— 
“(1) the unrefuted evidence of two or more witnesses ; or 
“(2) the establishment of the facts in respect of such issue by public 
records; or 
“(3) any prior decision as to such issue by the Veterans’ Administration 
or its predecessors, if beneficial to the claimant ; 
shall be deemed to resolve such issue in accordance with such unrefuted evi- 
dence, public records, or decision, as the case may be. 
“(c) Where the resolution of any issue in a claim is doubtful on account 
of conflicting evidence, such issue shall be resolved in favor of the claimant. 


“$ 360. Reconsideration of denied claims. 

“The Administrator shall promptly reconsider every claim for disability com- 
pensation denied before the date of enactment of this section, in the light of 
the amendments made by the Veterans’ Security Act. Such reconsideration, 
to the extent feasible, shall be carried out in the order in which the denied 
claims were originally filed. 


“$ 361. Judicial review 

“(a) Every claimant who is dissatisfied with a decision of the Board of 
Veterans’ Appeals may institute suit against the Administrator in the United 
States district court for the district in which he or his attorney resides, or for an 
adjoining district. The complaint filed by the claimant in such suit shall con- 
tain a résumé showing probable cause for review of the decision by the court. 

“(b) Proceedings under this section shall be in the same manner as in the 
case of suits against the United States under section 1346(b) of title 28, United 
States Code, except that upon request of the claimant, issues of fact shall be 


tried by a jury. 
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“(c) In proceedings under this section, the court shall determine any issue in 
controversy, and shall grant the claimant the benefifit of any reasonable doubt. 

“(d) The judgment of the court shall be final, and not subject to review by 
any other court or by any official of the United States, and may not be reopened 
or reconsidered except where obvious error is shown or upon new and material 
evidence.” 

(b) The analysis of such chapter 11 is amended by adding at the end thereof 
the following: 
“359. Proof of disabili 


ty. 
“2360. Reconsideration of denied claims. 
“361. Judicial review.” 


[H.R. 4146, 86th Cong., 1st Sess.] 


A BILL To amend chapter 71 of title 38, United States Code, to permit judicial review 
of decisions of the rd of Veterans’ Appeals in compensation and pension claims 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) chapter 71 of title 38, 
United States Code, is amended by adding at the end thereof the following new 
section : 

“§ 4009. Judicial review 


“(a) Any claimant aggrieved by a decision of the Board involving his right 
to payments of pension or compensation may, within one year from whichever 
last occurs, the date of mailing of notice of such decision, or the date of enact- 
ment of this section, apply to the United States district court for the district in 
which he resides for a review of such decision. Such application shall be made 
by filing in the office of the clerk of the court a concise statement of errors 
of law and fact complained of, and a copy of such statement shall be served 
on the manager of the regional office of the Veterans’ Administration which 
handles claims for compensation or pension by persons residing in that district. 
Within thirty days after the receipt of such statement, the Administrator shall 
certify and transmit to the court a copy of the record on which the decision 
‘of the Board was based. 

“(b) The findings of fact by the Board, if supported by a preponderance of 
evidence in the record, shall be conclusive, but the court for good cause shown 
may permit the introduction of additional evidence. If the court determines 
that the decision of the Board is not in accordance with law or is contrary 
_to the preponderance of the evidence in the record before the court, the court 
may reverse or modify the decision of the Board; otherwise, the court shall 
enter a judgment affirming the decision of the Board. If the court enters a 
judgment reversing or modifying the decision of the Board, the Administrator 
‘shall carry out the judgment of the court. 

“(e) Judgments of the United States district courts under this section shall 
be subject to one review on appeal to the appropriate United States court of 
appeals, and the decrees of such courts shall be final.” 

’ (b) The table of sections at the head of chapter 71 of title 38, United States 
Code, is amended by adding at the end thereof the following: 
“4009. Judicial review.” 

Sec. 2.(a) Section 108 of title 38, United States Code, is amended by inserting 
“or 4009” immediately after “784”. 

(b) Section 211 of title 38, United States Code, is amended by inserting 
4009,” immediately after “3404”. 

(c) Subsections (c), (e), (f), and (g) of section 784 of title 38, United States 


Code, are each amended by inserting “or section 4009 of this title” immediately 
after “this section” each place it appears. 


(H.R. 5986, 86th Cong., 1st Sess.] 


A BILL To amend chapter 71 of title 38, United States Code, to permit i 
decisions of the Board of Veterans’ Appeals in review 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) chapter 71 of title 38, United 
States Code is amended by adding at the end thereof the following new section: 
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“§ 4009. Judicial review. 

“(a) Any claimant aggrieved by a decision of the Board involving his right 
to payments of pension cr compensation may, within one year from whichever 
last occurs, the date of mailing of notice of such decision, or the date of enact- 
ment of this section, apply to the United States district court for the district 
in which he resides for a review of such decision. Such application shall be 
made by filing in the office of the clerk of the court a concise statement of errors 
of law and fact complained of, and a copy of such statement shall be served 
on the manager of the regional office of the Veterans’ Administration which 
handles claims for compensation or pension by persons residing in that district. 
Within thirty days after the receipt of such statement, the Administrator shall 
certify and transmit to the court a copy of the record on which the decision 
of the Board was based. 

“(b) The findings of fact by the Board, if supported by a preponderance of 
evidence in the record, shall be conclusive, but the court for good cause shown 
may permit the introduction of additional evidence. If the court determines 
that the decision of the Board is not in accordance with law or is contrary to 
the preponderance oz the evidence in the record before the court, the court 
may reverse or modify the decision of the Board; otherwise, the court shall 
enter a judgment affirming the decision of the Board. If the court enters a 
judgment reversing or modifying the decision of the Board, the Administrator 
shall carry out the judgment of the court. 

“(e) Judgments of the United States district courts under this section shall 
be subject to one review on appeal to the appropriate United States court of 
appeals, and the decrees of such courts shall be final.” 

(b) The table of sections at the head of chapter 71 of title 38, United States 
Code, is amended by adding at the end thereof the following : 


“4009. Judicial review.” 

Sec. 2. (a) Section 108 of title 38, United States Code, is amended by inserting 
“or 4009” immediately after “784”. 

(b) Section 211 of title 38, United States Code, is amended by inserting 
“ 4009,” immediately after “3404”. 

(ec) Subsections (c), (e), (f), and (g) of section 784 of title 38, United States 
Code, are each amended by inserting ‘‘or section 4009 of this title” immediately 
after “this section” each place it appears. 


(H.R. 8375, 86th Cong., Ist Sess.] 


A BILL .To amend chapter 71 of title 38, United States Code, to permit judicial review 
of decisions of the Board of Veterans’ Appeals in compensation and pension claims 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That (a) chapter 71 of title 38, 
United States Code, is amended by adding at the end thereof the following 
new section: . 

“§ 4009. Judicial review 

“(a) Any claimant aggrieved by a decision of the Board involving his right 
to payments of pension or compensation may, within one year from which- 
ever last occurs, the date of mailing of notice of such decision, or the date 
of enactment of this section, apply to the United States district court for the 
district in which he resides for a review of such decision. Such application 
shall be made by filing in the office of the clerk of the court a concise statement 
of errors of law and fact complained of, and a copy of such statement shall 
be served on the manager of the regional office of the Veterans’ Administration 
which handles claims for compensation or pension by persons residing in that 
district. Within thirty days after the receipt of such statement, the Admin- 
istrator shall certify and transmit to the court a copy of the record on 
which the decision of the Board was based. 

“(b) The findings of fact by the Board, if supported by a preponderance of 
evidence in the record, shall be conclusive, but the court for good cause 
shown may permit the introduction of additional evidence. If the court deter- 
mines that the decision of the Board is not in accordance with law or is con- 
trary to the preponderance of the evidence in the record before the court, the 
court may reverse or modify the decision of the Board; otherwise, the court 
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shall enter a judgment affirming the decision of the Board. If the court enters 
a judgment reversing or modifying the decision of the Board, the Administrator 
shall carry out the judgment of the court. 

“(ce) Judgments of the United States district courts under this section shall 
shall be subject to one review on appeal to the apppropriate United States court 
of appeals, and the decrees of such courts shall be final.” 

(b) The table of sections at the head of chapter 71 of title 38, United 
States Code, is amended by adding at the end thereof the following : 

“4009. Judicial review.” 

Sec. 2. (a) Section 108 of title 38, United States Code, is amended by in- 
serting “or 4009” immediately after “784”. 

(b) Section 211 of title 38, United States Code, is amended by inserting 
** 4009,” immediately after “3404”. 

(c) Subsections (c), (e), (f), and (zg) of section 784 of title 38, United 
States Code, are each amended by inserting “or section 4009 of this title” 
immediately after “this section” each place it appears. 


[H.R. 9591, 86th Cong., 2d Sess.] 


A BILL To amend section 211, title 38, United States Code, to provide a court to which 
appeals may be taken from the Board of Veterans’ Appeals in the Veterans’ Adminis- 
tration, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That section 211, title 38, United 

States Code, is amended by inserting the words “and as provided in subpara- 

graph (c) hereof,” after the word “title,”, line 2 of section 211 (a), and by the 

addition of a new subparagraph following subparagraph (b) to read as follows: 

“(c) UNITED STATES COURT OF VETERANS’ APPEALS.—The President shall 
appoint, by and with the advice and consent of the Senate, a chief judge and 
four associate judges who are impartial civilians and not affiliated with the 
Veterans’ Administration, the military, or General Accounting Office, who shall 
constitute a court of record which shall be known as the United States Court 
of Veterans’ Appeals, hereinafter referred to as the ‘court’. The chief judge of 
the court shall preside at all sessions of the court attended by him. In his 
absence the other judges of the court shall have precedence and shall preside 
according to the seniority of their commissions. Judges of the court whose 
commissions bear the same date shall have precedence according to seniorty in 
age. The chief judge and associate judges of the court shall hold office during 
good behavior and their salaries shall be: The chief judge, $22,500 per annum 
and each associate judge, $20,000 per annum. The court, sitting in accordance 
with rules of the court, shall hold its terms in the city of Washington, District 
of Columbia. Three judges of the court shall constitute a quorum. The con- 
currance of three judges of the court shall be necessary to any decision of the 
court. The court, on each appeal from a decision of the Board of Veterans’ 
Appeals, shall file a written opinion as a part of the record and shall send 
certified copies therof to the Administrator of Veterans’ Affairs and the other 
parties of record to the litigation. 

“JURISDICTION OF THE COURT.—The court shall have exclusive jurisdiction to 
review by appeal all decisions of the Board of Veterans’ Appeals, Veterans’ 
Administration. All decisions of the court shall be final and shall not be subject 
to review by any official or court of the United States. Any claimant aggrieved 
by a decision of the Board of Veterans’ Appeals may, within one year from the 
date of mailing of notice of such decision, or the date of enactment of this 
section, whichever is later, make application to the court for a review of such 
decision. Such application shall be made by filing in the office of the clerk of 
the court a concise statement of errors of law and fact complained of, and a copy 
of such statement shall be served on the chairman of the Board of Veterans’ 
Appeals. Within thirty days after the receipt of such statement the Chairman 
of the Board shall certify and transmit to the court a copy of the record on 
which the decision of the Board, for which application for review is being made, 
was based. The findings of fact by the Board, unless contrary to the preponder- 
ance of the evidence or unless all reasonable doubts have not been resolved in 
favor of the claimant, shall be conclusive; but the court, for good cause shown, 
may remand the case to the Board to take further evidence, and the Board may 
thereupon make new or modified findings of fact and may modify its previous 
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decision, and shall certify to the court the transcript and record of such further 
proceedings. Such new or modified findings of fact shall likewise be conclusive 
unless contrary to the preponderance of the evidence or unless all reasonable 
doubts have not been resolved in favor of the claimant pursuant to the instruc- 
tions governing the adjudication of claims by the Veterans’ Administration. If 
the court determines that the decision of the Board of Veterans’ Appeals is not 
in accordance with law or is contrary to the preponderance of the evidence in 
the record before the Court, or that the Board has not resolved all reasonable 
doubts in favor of the claimant, the court shall reverse or modify the decision 
of the Board, otherwise the court shall enter a judgement affirming the decision 
of the Board. If the court enters a judgement reversing or modifying the de- 
cision of the Board of Administrator of Veterans’ Affairs shall carry out the 
judgement of the court, which judgement shall be final. 

“COURT PERSONNEL.—The court shall appoint a clerk and an assistant clerk 
each of whom shall be subject to removal by the court. The clerk of the court 
shall pay into the Treasury all fees, costs, and other moneys collected by him as 
clerk of the court. He shall make returns thereof as provided by law in the 
ease of Clerks of the United States District Courts. The court shall appoint 
a bailiff and a messenger who shall be subject to removal by the court. The 
bailiff of the court shall attend the court, preserve order, and perform such 
other necessary duties as the court directs. The court shall appoint stenogra- 
phers and other clerical employees in such numbers as may be necessary and 
such stenographers and other clerical employees shall be subject to removal by 
the court. 

“Frees: CHARGE FOR COURT’S OPINION.—The court shall by rule impose a fee 
not exceeding $10 for the filing of any petition. Except as otherwise provided 
herein the clerk of the court shall collect fees for certified copies of the court’s 
opinion based upon a fees schedule approved by the court for the furnishing of 
such certified copies.” 

The amendments made by this Act shall take effect six months after the date 
of its enactment. 


(H.R. 9632, 86th Cong., 2d Sess.] 


A BILL To amend title 38, United States Code, to establish the Court of Veterans’ Appeals 
to review decisions of the Board of Veterans’ Appeals 

Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That part V of title 38, United States Code, 

is amended by adding immediately after chapter 71 thereof the following new 


chapter: 
“CHAPTER 72—COURT OF VETERANS’ APPEALS 
“SUBCHAPTER I—ESTABLISHMENT AND JURISDICTION 


ec. 
“4051. Establishment of Court of Veterans’ Appeals. 
“4052. Jurisdiction of the Court. 

“4053. Review by the Court. 

“4054, Attorney's fees. 


“SUBCHAPTER II—PROCEDURE AND ADMINISTRATION 


“4061. Clerk. 

“4062. Commissioners, 

“4063. Stenographers ; clerical employees ; bailiff. 
“4064. Fees; charge for Court’s opinions. 


“SUBCHAPTER I—ESTABLISHMENT AND JURISDICTION 


“§ 4051. Establishment of Court of Veterans’ Appeals 

“(a) There is hereby established the Court of Veterans’ Appeals (hereafter 
in this chapter referred to as the ‘Court’) located for administrative purposes 
in the Veterans’ Administration. The Court shall consist of three judges ap- 
pointed from civil life by the President, by and with the advice and consent of 
the Senate, for a term of fifteen years. Not more than two of the judges of the 
Court may be appointed from the same political party, nor may any person be 
appointed to the Court who is not a member of the bar of a Federal court or of 
the highest court of a State. Hach judge shall be entitled to a salary of $25,500 
a year, and shall be eligible for reappointment. The President shall designate 
from time to time one of the judges to act as Chief Judge. The Court may pre- 
scribe its own rules of procedure and determine the number of judges required 
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‘to constitute a quorum. A vacancy in the Court shall not impair the right of the 
remaining judges to exercise the powers of the Court. Upon his certificate, each 
judge is entitled to be paid by the Administrator (1) all necessary traveling ex- 
penses, and (2) his reasonable maintenance expenses, but not more than $15 a 
day, incurred while attending court or transacting official business outside the 
District of Columbia. 

“(b) The terms of office of the three judges first taking office after the date of 
enactment of this section shall expire, as designated by the President at the time 
of nomination, one five years after such date, one ten years after such date, and 
one fifteen years after such date. The terms of office of all successors shall 
expire fifteen years after the expiration of the terms for which their predecessors 
were appointed, but any judge appointed to fill a vacancy occurring before the 
expiration of the term for which his predecessor was appointed may be appointed 
only for the unexpired term of his predecessor. 

“(c) Judges of the Court may be removed by the President, upon notice and 
hearing, for neglect of duty or malfeasance in office, or for mental or physical 
disability, but for no other cause. 

“(d) If a judge of the Court is temporarily unable to perform his duties 
because of illness or other disability, the President may designate a judge of 
the United States Court of Appeals for the District of Columbia to fill the 
office for the period of disability. 

“(e) The Court and the Administrator shall meet annually to make a com- 
prehensive survey of the operation of this chapter and report to the Committee 
on Veterans’ Affairs of the House of Representatives and to the Committee on 
Finance of the Senate, the number and status of pending cases and any recom- 
mendations relating to amendments to this chapter and other matters considered 
appropriate. 

“§ 4052. Jurisdiction of the Court 

“(a) Except with respect to matters which may be reviewed by another court 
‘pursuant to section 784 or 1820 (a) (1) of this title, the Court shall have exclu- 
sive jurisdiction to review by appeal all decisions of the Board of Veterans’ 
Appeals (hereinafter in this chapter referred to as the ‘Board’). 

“(b) (1) Except as provided in paragraph (2), all decisions of the Court shall 
be final and no decision of the Court shall be subject to review by any official or 
eourt of the United States. 

“(2) Nothing contained in paragraph (1) of this subsection shall prevent the 
Board, where the Court has affirmed a decision of the Board denying or disallow- 
ing a claim, from reopening the claim and reviewing the former decision, if new 
and material evidence in the form of official reports from the proper service 
department is secured. 

“§ 4053. Review by the Court 

“(a) Any claimant aggrieved by a decision of the Board may, within one 
year from the date of mailing of notice of such decision, or the date of enact- 
ment of this section, whichever is later, apply to the Court for a review of such 
decision. Such application shall be made by filing in the office of the clerk of the 
Court a concise statement of the errors of law and fact complained of. A copy 
of such statement shall be served on the Chairman of the Board. Within fifteen 
days the Chairman shall certify and transmit to the Court a copy of the record 
on which the decision of the Board was based. 

“(b) The Court may decline to review any decision of the Board if it appears 
that no material error of fact or law is involved in such decision. 

“(e) The findings of fact by the Board, if supported by a preponderance of the 
evidence in the record before the Court, shall be conclusive; but the Court, for 
good cause shown, may take new or additional evidence. The Court may con- 
duct such independent investigations as it may deem necessary for the purpose 
of ascertaining the qualifications of individuals whose opinions on medical mat- 
ters have been relied on in the decision of the Board being reviewed. 

“(d) If the Court determines that the decision of the Board is not in accord- 
ance with law or is not supported by a preponderance of evidence in the record 
before the Court, the Court shall reverse or modify the decision of the Board; 
otherwise the Court shall enter a judgment affirming the decision of the Board. 
If the Court enters a judgment reversing or modifying the decision of the Board, 
the Administrator shall carry out the judgment of the Court. 
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of the “4054. Attorneys’ fees 

a, each “The court, as a part of each judgment or decree entered, shall determine and 

ng ex- allow reasonable fees for the attorney or attorneys of the claimant or claimants, 

Pap a and apportion same, if proper. 

e 

, “SUBCHAPTER II—PROCEDURE AND ADMINISTRATION 

“§ 4061. Clerk 

A ous “(a) The Court may appoint a clerk and an assistant clerk, each of whom 

shall shall be subject to removal by the Court. The Court shall report any such re- 

essors moval and the cause thereof to Congress as soon as possible. 

“. the “(b) The clerk shall pay into the Treasury all fees, costs and other moneys 

ointed collected by him. He shall make returns thereof to the Director of the Ad- 
ministrative Office of the United States Courts under regulations prescribed by 
him. 

pabeson “(e) On the first day of every regular session of Congress, the clerk shall 

haste transmit to Congress a full and complete statement of all the judgments rendered 

duties by the Court during the previous year, showing the dates and amounts thereof 

ige of and the parties in whose favor they were rendered, together with a brief. 

ll the synopsis of the nature of the claims upon which they were rendered, and a 
statement of the costs taxed in each case. 

com- “$4062. Commissioners 

nittee “(a) The Court may appoint not more than fifty commissioners who shall 

fee on be subject to removal by the Court and shall devote all of their time to the 

ecom- duties of the office. The commissioners shall perform such duties as the Court 

dered may prescribe, including, but not limited to, conducting hearings, receiving 
evidence, taking depositions, qualifying witnesses, and making such reports as 
the Court may prescribe. 

court “(b) Each commissioner shall receive basic compensation at the rate of 

»xclu- $14,800 a year, and also all necessary traveling expenses and a per diem allow- 

srans’ ance as provided in sections 835-842 of title 5 while traveling on official busi- 
ness and away from Washington, District of Columbia. 

shall “§ 4063. Stenographers; clerical employees; baliff 

ial or “(a) The Court shall appoint stenographers and other clerical employees in 
such numbers as may be necessary each of whom shall be subject to removal 

it the by the Court. : 

llow- “(b) The Court may appoint a baliff and a messenger who shall be subject to 

f new removal by the court. The bailiff shall attend the court, preserve order, and 


perform such other necessary duties as the Court directs. 


“§ 4064. Fees; charges for Court’s opinions 
“(a) The Court shall by rule impose a fee not exceeding $10 for the filing 


1 one of any petition. : 
‘nact- “(b) The clerk of the Court shall collect for each certified copy of the Court’s 
such opinion a fee of 25 cents for five pages or less; 35 cents for those over five and 
of the not more than ten pages; 45 cents for those over ten pages and not more than 
brosad twenty pages ; and 50 cents for those of more than twenty pages.” 

een 
ecord Sec. 2. The title and table of chapters of part V of title 38, United States 

Code, is amended to read as follows: 
pears 
“Parr V—Boarps, CourT OF VETERANS’ APPEALS, AND DEPARTMENTS 
f the “Chapter Sec. 
, for “71. Board of Veterans’ - 4001 
con- “72. Court of Veterans’ ppeals_______ a --.. 4051 
rpose “73. Department of Medicine and Surgery a 4101 
mat- “75. Veterans’ Canteen Service 4201” 
Sec. 3. (a) Section 3405 of title 38, United States Code, is amended by in- 

cord- serting “‘, 4054,” immediately after “3404”. 
cord (b) Subsection (c) of section 4004 of title 38, United States Code, is amended 
ard ; by (1) striking out “Administrator, and” and inserting in lieu thereof “Admin- 
ard. istrator,”, and (2) inserting immediately before the period at the end thereof 
ard, the following: “, and the precedent opinions of the Court of Veterans’ Appeals”. 


Sec. 4. Sections 372, 451, and 610 of title 38, United States Code, are 
amended by inserting immediately after “Court of Customs and Patent Appeals” 
the following: “, the Court of Veterans’ Appeals’. 
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Mr. Mircue i. We have scheduled for appearance this morning on 
the pending bills, and on the general philosophy of the idea of the 
creation of a Court of Veterans’ Appeals, the gentleman from Ohio, 
Mr. Devine, whom we will be privileged to hear first. 

It is certainly our pleasure to have you with us this morning. 


STATEMENT OF HON. SAMUEL L. DEVINE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO; ACCOMPANIED BY 
GEORGE R. WOLFE, LEGISLATIVE AID 


Mr. Devine. Thank you, Mr. Chairman. 

The gentleman at my right is Mr. George Wolfe, who is my legisla- 
tive aid, office manager, and when I was prosecuting attorney, back in 
Columbus, Ohio, he was my grand jury man. He is an attorney and 
has done a great deal of work in the preparation of this legislation. 

Mr. Chairman and Mr. Saylor, my name is Samuel L. Devine, and 
I represent + emgage three-quarters of a million people in the 
12th District of Ohio. 

My office has received a number of cases involving veterans’ benefits, 
which I assume is typical of most congressional offices. Almost with- 
out exception, I received these cases after the Board of Veterans’ 
Appeals had rendered its opinion, and in deserving cases it has be- 
come the practice to request a pehearing, | 

The Veterans’ Administration has been very cooperative, promptly 
supplied me with reports, and granted my requests for rehearings. 
The results of the rehearings emphasized the reliance by the Board 
on such phrases as “clear and convincingly” and “well recognized and 
generally accepted medical principles.” ‘ 

As a lawyer, I tried to analyze the basis for the findings and soon 
recognized the discrepancy between the rules of evidence with which 
I am familiar, as a lawyer, as opposed to the evidence used by the 
Veterans’ Administration in arriving at its decisions. 

As a result, I concluded that some independent judicial review may 
be desirable in certain cases, and, accordingly, introduced H.R. 9632, 
which is one of the bills before this honorable subcommittee today. 

If my office is typical—and I think it is—then the Veterans’ Ad- 
ministration must receive a great many congressional inquiries and 
must reconsider many cases. I have been informed of some cases 
having had as many as six reviews by the Board of Appeals. 

This led me to consider other problems, both of the Veterans’ Ad- 
ministration and of our office. For example, the Administrator is 
the “court of last resort” in deciding these cases. This results in ad- 
ministrative processes being reconsidered by the same agency that 
rendered the initial decision. 

A substantial volume of correspondence and detail can be removed 
from congressional offices by providing for an independent judicial 
review with the possibility of a reconsideration of the evidence. 

During my discussions and correspondence with the Veterans’ Ad- 
ministration, I was informed that over the last 10 years the Board of 
Appeals decided an average of 47,000 cases per year. This is an 
amazing caseload—even more so when you average the cases per day. 
The Board consists of 37 members, and if composed of 12 three- 
member Boards, 47,000 cases per year would require each Board to 
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decide over 16 cases per day. And assuming they worked on an 8-hour 
day, that is a case every half hour every working day of the year. 

I recognize that we see only the worst of the many cases the Vet- 
erans’ Administration handles; that this organization does a fine job 
in an overwhelming majority of the cases. 1 commend them for this. 
However, any organization composed of human beings is subject to 
mistakes in judgment. I also feel the number of appeals will increase 
in the coming years since the veterans of World War II are approach- 
ing ages when compensation and pensions will be claimed more often, 
and the recently passed pension bill with its administrative directive 
concerning net worth will cause some controversy and of course in- 
crease the caseload. 

In drafting H.R. 9632, I used the U.S. Court of Military Appeals, 
the U.S. Court of Claims, and the U.S. district courts of appeals as 

ides in establishing this proposed court. A brief analysis of the 
bill, section by section may help in explaining my thoughts. and 
conclusions. 

The first section establishing the court provides for a three-judge 
court, appointment of judges, compensation, and location of the court. 
This section also provides for the court to make its own rules of pro- 
cedure, inherent in any court. 

I have suggested three judges and their compensation, using the 
Court of Military Appeals as a guide. I have suggested that the 
court be located in the Veterans’ Administration as a matter of ex- 
pediency. Since their jurisdiction would be confined to veterans’ 
cases, the files, personnel, and information would be available more 
readily if the court were located there. The term of each judge, ap- 
pointment and removal, and reports are standard provisions; but I am 
willing to rely on the wisdom of this committee in this regard. They 
appear to me to be the most logical. 

Bection 4052 of the bill was patterned after the jurisdiction section 
of the Court of Claims. Specific provisions in subparagraph (a) 
refer to the present law providing judicial remedies for cases involv- 
ing insurance and loans. You will note the court has concurrent juris- 
diction of these two subjects, as well as exclusive jurisdiction over 
other veterans’ matters. I have purposely included this provision to 
give the court jurisdiction over all Board of Appeal cases. 

Under paragraph (2), provision is made for a reopening of a case 
that has been denied by this court upon the production of new evi- 
dence in the nature of official reports from the proper service depart- 
ment. This is a clause granting rights to veterans whose appeals have 
been denied, but only in those cases involving material evidence from 
official files. This will make the court determination final, except in 
rare instances involving lost or misplaced records. 

Section 4053 provides for the method of filing an appeal and the 
time limit for such action. I contemplate a normal notice of appeal, 
indicating the reason for appeal and the grounds upon which the 
appeal is based. This petition properly served will be sufficient for 
the Administrator to certify a copy of the record of the proceedings 
before the Board of Appeals. This section may present problems 
since in some cases there may not be a record taken. In these cases I 
would anticipate that the veteran’s claim file be transmitted to the 
court as “the record.” 
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The next several paragraphs are part of the crux of the bill, 
They will be discussed in connection with section 4062—Commis- 
sioners The best way to explain these sections is to describe how 
I think the court should operate. 

When a notice of appeal is filed with the court and the record is 
received from the Veterans’ Administration, the court should then 
decide whether it will entertain the appeal. This can be done by 
a court review or by assigning the case to a Commissioner to deter- 
mine whether there are grounds for such appeal. This will enable 
the court to screen the cases as there may be some “crackpot” cases 
in the Veterans’ Adminstration—and I think all of us in the Congress 
have received our share of those. These can usually be recognized 
early and without too much difficulty. 

Assuming the court does decide to admit the appeal, then a decision 
must be reached as to the evidence in the case. It is apparent that 
it is difficult to make a judicial review of a nonjudicia a 
Bearing in mind the premise that the court generally does not su 
stitute its discretion for the discretion of an administrative agency, 
a provision must be made to reconcile these problems. I have 
attempted to do this by providing for and describing the duties 
of Commissioners. It would be unwieldy and unworkable to provide 
for testimony before the court. However, since evidence considered 
by the Administrator may not be legally competent evidence or 
opinion evidence of experts subject to qualification, with no right 
of cross examination, some provision for accepting, screening, or 
qualifying this evidence should be made. 

I have suggested a Commissioner do this screening. His report 
then to the court would present the facts and evidence in legal 
perspective for the court to hear and consider arguments. Attorneys 
naturally would argue the law before the court, but service officers 
and attorneys coul uest appearances and submit evidence to the 
Commissioner. It would be the duty of the Commissioner to secure 
the testimony and report it in the light of qualified, acceptable 
evidence under the general rules of evidence. 

When this report is submitted and tthe court has heard the 
arguments, then it shall apply the test as described in subparagraph 
thought was given to the test to be applied and 
I have suggested “a prepondance of the evidence.” 

My reasoning on this test is as follows: The present law makes a 
provision for certain presumptions to be given to veterans. These 
presumptions are overcome when “clear and unmistakable” evidence 
to the contrary is apparent. The nearest legal test to “clear and un- 
mistakable” is, in my mind, a preponderance of the evidence. Sim- 
ilarly, when the phrase “well recognized and generally accepted med- 
ical principles” is used, the general test of preponderance seems like 
the most appropriate. 

I recognize that this procedure has certain characteristics of a 
trial de novo, but it is the only manner in which a record havi 
some evidence subject to a judicial review can be accumulated. There- 
fore, the court, reviewing this evidence and hearing arguments of law, 
can then decide whether a preponderance of the evidence supports 
the Board of Appeals. This, then, is not a substitution of discretion 
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by the court for the Board of Appeals’ judgment, but a review of 
the evidence based upon legal tests and interpretations. ‘ 

The remaining sections of the bill dealing with the clerk, fees, 
stenographers, bailiffs, and compensation of Commissioners, are all 
su seston procedures for such officers and duties. 

here are a number of bills dealing with the subject of judicial 
review, and many of them follow the theory of referring the appeals 
from the Board to the appropriate U.S. district court. I do not feel 
this is the best approach. Statistics on the caseload of various district 
courts show that many courts are overloaded at present. The dockets 
of the district courts vary from 6 to 41 months between the filing 
of the petition and to the date of trial. It is interesting to note that 
the 12 largest district courts, concentrated in metropolitan areas, aver- 
age 20 months’ lag on their dockets. The number of cases that would 
be involved in veterans’ appeals would further add to the already 
overloaded dockets of district courts. Moreover, the basic problem 
still exists in having a judicial review of an administrative procedure. 
Either the district court would be required to have a trial de novo or 
attempt to apply a judicial test to the nonjudicial proceedings. The 
alternative, of course, would be for each district court to have special 
commissioners similar to those outlined in my bill to screen testimony, 
take the necessary depositions and evidence, and make a report to 
the court. I feel that a consolidation of all these efforts into one single 
specified court would be the most expeditious and, of course, of benefit 
to the veterans. 

I have also considered the arguments made by the Veterans’ Ad- 
ministration to similar proposals in the past. The ponies taken by 
the Veterans’ Administration regarding these bills has merit. They 
have compared previous suggestions to the suits filed against the 
Government, and have alluded to the proposition that the Govern- 
ment cannot be sued without its consent. This proposition is true 
and if we accept this analogy, then it is easily corrected by legislation. 

The Veterans’ Administration further discusses the nature of these 
cases and the fact that they are not adversary proceedings. In this 
regard, of course, they point to the many facilities and personnel they 
have for the purpose of assisting the veteran to perfect his claim. 
Whether they wish to acknowledge this procedure as an adversary 
proceeding or not, in effect this is what occurs. The decision as to 
whether a certain set of facts entitles a person to benefits or not pro- 
duces a controversy. The Veterans’ Administration acts as a part; 
and as a judge. In some cases their decision is contested with all 
the vigor of an adversary proceeding and perhaps an independent 
reviewing authority can be of benefit. 

The dissatisfaction with the administrative agency by a claimant 
is nothing new, and we are merely providing an independent review 
court to consider such cases. We, therefore, should provide for estab- 
lished rules for submission of proof and opinions. The generally 
accepted legal rules of evidence seem the best for this purpose. 

One final remark about the Veterans’ Administration’s position. 
They have referred to all of the benefits as gratuities, subject to the 
will of Congress. They cite instances where these have been changed, 
reduced, and removed. They also suggest that the Congress gave 
the Veterans’ Administration sole jurisdiction to administer and dis- 
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burse these gratuities. This is all true. However, Congress may 
change the law when it is apparent a change is needed. 

And that, Mr. Chairman, concludes my formal statement, 

Mr. Mrrenetx. Thank you, Mr. Devine. 

Does your associate have anything that he would care to add at 
this point? 

Mr. Wore. No, sir. Not right now, thank you. 

Mr. Mr. Saylor? 

Mr. Sartor. Mr. Devine, let me commend you on this statement. I 
think that the experiences which you have enumerated in regard to 
your dealings with the Veterans’ Administration and its Board of 
Appeals are typical of those experienced by Members of the Congress, 
I can tell you very sincerely that, having had similar experien 
that is the reason I have taken such a great interest in this matter oa 
the reason why in the last several sessions of Congress I have intro- 
duced bills to create a Court of Veterans’ Appeals. 

I would like to ask you whether or not, in preparing your bill, you 
have had an opportunity to examine the Pension Appeals Tribunal 
which the English have used in the handling of veterans’ cases. 

Mr. Devine. No, Mr. Saylor, I have not had an opportunity to 
examine that. 

Mr. Saytor. Then that makes your statement all the more convinc- 
ing, because by separate legal analysis you have come to the same 
conclusion that our allies in England have come to, that the only way 
to properly handle veterans’ cases dealing with veterans’ benefits is 
to provide a court of appeals. 

It is interesting to note that in the manual which has been pub- 
lished by the Pensions Appeal Tribunal of England, they went 
through the same proceedings which we now find ourselves in, having 
made it an administrative matter within their veterans’ group or 
agency appointed of Government. And they found that while in 
the first instance it was satisfactory, after a period of time they be- 
came so interrelated with their various boards, with so many incon- 
sistent decisions coming out of the various boards, that it was 
absolutely necessary to create a court to get a line of decision. 

Mr. Devine. I would ask my colleague if they have been successful 
under the plan of setting up a court. 

Mr. Saytor. Under the plan of setting up courts, they have been 
most successful, because the court has been able to establish certain 
criteria, and the court has been able to apply those criteria to the case 
before it, because it is always the same court. 

Mr. Devine. That is most interesting and gratifying. 

Mr. Saytor. I am delighted, Mr. Devine, to have your wholehearted 
support of this proposition, and I know that the other members of 
the committee join with me in thanking you for the work you have 
in this matter. 

Mr. Devine. I thank you for your very complimentary remarks, 
Mr. Saylor. 

Mr. cHELL. Mr. Devine, let me join with my good friend from 
Pennsylvania in commending you on your statement. I know per- 
sonally of the time and effort and the interest that you have shown in 
this problem. 
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If I may ask you this: Just getting right to the crux of the matter, 
what is it that you see that is most wrong with the administrative re- 
view that we have now, that needs, in your judgment, corrective action 
by way of the establishment of a court of appeals? 

Mr. Devine. To put it in very basic terms, the present Board of 
Appeals isn’t like the ladies that retain a prerogative of ae 
their mind. The Board of Review is reviewing itself all the time, an: 
they generally are going to follow on the basis of their rules of evi- 
dence the same decisions that they have heretofore rendered, and it 
seems to me an independent judicial review, using the legal pre- 
ponderance of the evidence test, would be more to the benefit and 
would provide more justice and equity to the veterans. _ 

Mr. Mrrenexy. Do you find in your experience in working with the 
veterans’ claims, with the Board of Appeals, that in many instances 
the record is incomplete ? 

Mr. Devine. Yes, I do. 

Mr. Mrrcnexy. Under the bill which you have introduced, would it 
be possible for the new court to remand to the Board of Appeals cases 
in order that they may obtain a more complete record ? 

Mr. Devine. Remand as such? No, Mr. Chairman; but we have 
provided that the court through its Commissioners shall take addi- 
tional testimony and evidence. I mean, that is an angle that I think 
perhaps should be investigated further—whether they would have the 
power to remand back to the Board. 

Mr. Mrrcuett. But you clothe the Commissioners with the author- 
ity to then complete the record as they receive this? 

Mr. Devine, 

Mr. Mircnett. What do you set forth as the qualifications and 
the number of the Commissioners as proposed in your bill? 

Mr. Devrnr. I think so. 

On page 7, line 5, Mr. Chairman, it says, “The court may appoint 
not more than 50 Commissioners.” And of course they are subject to 
removal, and so forth, by the court. Each Commissioner shall receive 
a basic rate of $14,800 per year, if you were considering the com- 
pensation, plus the per diem allowance and things of that nature. 

Mr. And the qualifications? 

Mr. Devine. We set no specific qualifications. That should be deter- 
mined by the court itself. 

Mr. Mrrcnett. You give to the members of the court the power 
to set forth the qualifications? 

Mr. Devine. Yes. 

Mr. Mrrcnety. Do you, in the legislation itself, provide as to the 
location, that they will be located in various parts of the Nation, 
or will be permitted to travel to various parts of the Nation? 

Mr. Devine. Of course, the court itself would be within the Vet- 
erans’ Administration, but the Commissioners could travel throughout 
the country. 

Mr. Mrrcueti. When you say “the court itself would be within 
the Veterans’ Administration,” do you mean physically? Or how? 

Mr. Devine. Physically. 

Mr. Sartor. So, Mr. Devine, by that, you would not want to make 
this court a part of the Veterans’ Administration ? 

Mr. Devine. Merely for expediency, for housekeeping purposes. 
That is correct. 
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Mr. Sartor. And for convenience of access to central office files? 

Mr. Devine. Files; that is right. 

Mr. Sartor. Now, the Commissioners which the court would be 
authorized to appoint—it is my understanding of your proposition 
that they would be authorized to hold hearings and to assimilate evi- 
dence from any place in the country where they sat. 

Mr. Devine. That is correct. 

Mr. Sartor. And the people who would appear before the Com- 
missioners could be either the claimant himself, a veteran, could be 
a representative of one of the veterans’ organizations, or an attorney, 
if he so chose ? 

Mr. Devine. That is correct. The fact is that the court itself should 
set the attorney fees, in the event an attorney is in the picture. 

Mr. Sayxor. In other words, if there is an attorney, you feel that 
it should be not the usual attorney-client relationship of contract for 
fee on a percentage basis, but that the court should be authorized 
to set whatever fees are paid ¢ 

Mr. Devine. Specifically on page 6, line 6, it says: 

The court, as a part of each judgment or decree entered, shall determine or 
allow reasonable fees for attorney or attorneys of the claimant or claimants, 
and apportion same, if proper. 

Mr. Saytor. Very frankly, I think that is an excellent provision. 
Having seen dissatisfied claimants in lawsuits before other courts, 
I think this is a very, very good provision. 

Mr. Devine. Thank you, sir. 

Mr. Mrrcneti. Mr. Devine, in connection with what the gentle- 
man from Pennsylvania was just referring to, you state, on page 5: 

Attorneys naturally would argue the law before the court, but service of- 
ficers and attorneys could request appearances and submit evidence to the 
Commissioner. 

It is my construction of that that when a matter was finally accepted 
for review by the court, the appearance there would only of course 
be briefs and oral arguments by attorneys before the court. 

Mr. Devine. Yes; that is correct. 

Mr. MircHetx. But, as I am sure you are quite well aware, certain 
service organizations have objected to the fact that their service of- 
ficers, those who are not lawyers and not admitted to practice before 
the court, could not have appeared. But you, in your bill, provide 
that they could represent the veteran before the Commissioner. 

Mr. Devine. Yes. 

Mr. Mrrcneti. And would it be your suggestion that should your 
bill be enacted into law, the service organizations would put on their 
staffs, if they saw fit, attorneys to represent before the court? 

Mr. Devine. I would leave that up to the individual organizations, 
the VFW and so forth, if they saw need to employ an attorney. And 
if their veterans’ benefits man was not qualified, I suppose they would 
doso. But I would leave that up to their independent judgment. 

Mr. Mrircuetu. This is a question that may be most difficult for you 
to answer; but you have designated the figure of 50 as the number of 
Commissioners, you have set forth quite accurately, according to my 
information, the number of cases which are handled by the Board 
of Appeals each year, and pointing out that the Board has some 37 
members. How many of the 47,000 cases that you have pointed out 
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the Board handles annually, do you think would be appealed to the 
Court of Veterans’ Appeals, or whatever name it may have? 

Mr. Devine. Oh, I would say a very small number. Of course, 
we are dealing in speculation and percentages. 

Mr. Wore. According to the information I have, about 6 to 10 
percent of the cases appealed to the Board of Appeals are allowed. 
That would leave quite a majority of cases turned down, which would 
be susceptible to appeal to an independent court. 

Now, of that amount, I think we would have a quite large caseload ; 
but it would again depend upon the review by the court and the Com- 
missioners as to whether the court would entertain such an appeal 
whether the case has merit, and whether the claimant actually could 
get people to represent him before the court. 

Mr. Mrrcue ty. I know it is most difficult and I would say almost 
impossible to conjecture as to the number that would be appealed 
beyond the Board of Appeals; but the thought that comes to my mind, 
and on which I would like your thinking, is this: Say that initially 
such a court: was created. It might be flooded and overburdened with 
a number of appeals annually. But do you think, because you would 
have a court that would set precedent, which precedent would be fol- 
lowed by the administrative agencies—not only the Board of Appeals 
but on down to the regional offices—that this might, in a period of 
time, cut down the number of appeals ? 

Mr. Devine. I would anticipate that initially, in the event this 
court was set up—I imagine in the first year they would be flooded with 
claims. And of course the court itself will determine how many it 
can accept jurisdiction over. But as you have indicated, Mr. Chair- 
man, with a great deal of wisdom, they will set precedent. They will 
make decisions. And of course the Boards on down below its level 
will of course accept that as precedent for future hearings. 

Mr. MircHe.. go you think the precedent, uniformly, is one of the 
things that is lacking in the administrative review today ? 

Mr. Devine. That is correct. 

Mr. Mrreneti. Thank you very much, gentlemen. 

Mr. Devine. I appreciate the opportunity of appearing before the 
subcommittee. 

Mr. Mrrcue.u. We appreciate certainly your appearance before the 
subcommittee. And it shows not only your interest but your recogni- 
tion of an extremely serious problem that confronts, I think, all of the 
people, not only the Veterans Administration but all of the people of 
the Nation. 

Mr. Devine. Thank you, Mr. Chairman. 

Mr. Mircuety. We are happy at this time to welcome before us our 
colleague, Congressman John McFall of California. 

You may proceed, Mr. McFall. 


STATEMENT OF HON. JOHN J. McFALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. McFatt. Mr. Chairman, I appreciate the opportunity to testify 
today in support of H.R. 947, which is identical to H.R. 8375 of which 
Iam the author. 

The purpose of this legislation is to establish a U.S. Court of Vet- 
erans Appeals, composed of a chief judge and four associate justices, 
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which would have exclusive jurisdiction to review by appeal all 
decisions of the Board of Veterans Appeals. 

IT am convinced there is a real need for this legislation. 

Today the veteran has no place to go after being denied his claim 
by the Appeal Board which is an arm of the executive branch of 
Government. 

Although the cases may be few, I personally know of instances in 
which I feel certain that the appeal of the veteran would have been 
sustained had we some opportunity to present his case under the rules 
of law. 

In addition to being restricted in its review, the present Appeals 
Board is working under a backbreaking caseload. 

I am informed that over the past 10 years, the Board of Appeals 
has decided an average of 47,000 cases a year. This is an amazing 
— average of 16 cases daily for each of the three 12-member 

s. 

Any organization composed of human beings is subject to mistakes 
in judgment, and the tremendous pressure of this caseload cannot 
help but be a factor in these mistakes, few in number, possibly, but 
tragic to the veteran involved. 

Furthermore, much of the caseload of the Appeals Board comes 
from the review and re-review, of the cases denied. A final appeal 
court would end this burden. 

The function of the court would be simple: 

Any claimant aggrieved by a decision of the Board of Veterans 
Appeals could, within 1 year from the date of mailing notice of such 
decision, make application to the court for a review of such decision. 

The findings of the Board of Veterans Appeals would be conclusive 
on the court unless such findings were contrary to the preponderance 
of the evidence or unless all reasonable doubts had not been resolved 
in favor of the claimant. 

For good cause the court could remand the case to the Board for 
further evidence. 

In summary, the legislation is designed to give the veterans of our 
Nation the protection of the courts that they have been long denied 
and which they richly deserve and I urge your favorable consideration. 

Mr. Mrrcnety. Thank you, Mr. McFall. 

The next witness to appear on this legislation will be our colleague, 
Mr. Moulder. 

I believe you have a prepared statement, Mr. Moulder. You may 
proceed. 


STATEMENT OF HON. MORGAN M. MOULDER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MISSOURI 


Mr. Moutper. You will recall that Congress increased compensation 
rates to disabled veterans and their dependents during the 85th Con- 
gress over the opposition of the Veterans’ Administration. Then 
the agency in overriding the prerogative of Congress and in an effort 
to keep the cost of the veteran programs at its previous level conducted 
a review of service-connected Hise ility cases throughout the country. 


Consequently, thousands of deserving, disabled veterans were thrown 
off the VA rolls. My bill would stop such arbitrary and dictatorial 
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decisions where the welfare of our veterans are concerned. It pro- 
vides three distinct rules for determining whether or not a disability 
is service-connected. 

First, the bill sets forth that all persons in service for 6 months or 
more shall be presumed to have been in sound physical and mental 
condition at enlistment, excepting for defects noted or where there 
is clear and unmistakable evidence to show an unsound condition 
existed prier to enlistment. 

Secondly, in establishing service-connection, that two or more medi- 
cal statements shall be deemed sufficient evidence to establish the 
eligibility of the veteran. 

hirdly, that any issue or point of evidence in controversy that is 
in doubt shall be resolved in favor of the claimant. If any question 
arises over the testimony offered in behalf of the veteran, the bill 1 
have introduced would require the Veterans’ Administration un- 
equivocally to substantiate their position in attempting to refute the 
veteran’s claim. 

It seems to me a reasonable rule of evidence is necessary to stop 
the VA’s arbitrary abuses of their bureaucratic power in denyin 
many veterans the compensation they are due without proper rega 
for the evidence which has been submitted in their behalf. 

This bill would return to the rolls those veterans who were thrown 
off by the arbitrary action of the Veterans’ Administration in trying 
to cut down the cost of veterans programs. 

Further, this legislation would provide that a claimant dissatisfied 
with the final decision of the Board of Veterans Appeals may file 
an application for judicial review in the district court of the United 
States by filing petition to show good probable cause for such review. 
At the present time there is no redress from the bureaucratic abuses 
of the power of presumption by the Veterans’ Administration and 
therefore many veterans are denied justice. And I feel that this bill 
is necessary because in all fairness to the veteran, he should have the 
opportunity of obtaining justice from the Government which he has 
served unselfishly. 

Mr. Mirenery. Thank you, Mr. Moulder. 

I will place in the record at this point a communication addressed 
to the chairman of the subcommitte from the Deputy Attorney Gen- 


eral, Mr. Lawrence E. Walsh. 


(The communication referred to follows :) 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DepuTY ATTORNEY GENERAL, 
Washington, D.C. 
Hon. Erwin MITCHELL, 
Chairman, Subcommittee of the Committee on Veterans’ Affairs, House of 
Representatives, Washington, D.C. 


Dear Mr. CHarRMAN: This is in response to your letter of March 16, 1960, 
advising that a special subcommittee of the House Committee on Veterans’ 
Affairs has scheduled hearings on proposals to establish an independent appeals 
agency with appellate jurisdiction over administrative decisions of the Veterans’ 
Administration relating to claims of veterans and their dependents. 

Your letter indicates that the committee is primarily interested in the views 
of this Department with respect to the general philosophy involved in connection 
with the establishment of an independent appeals agency and a termination of 
the finality of the Administrator’s authority as provided by existing law and 
that it would be unnecessary to cover technical objections to any of the bills 
forwarded with your letter. 
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In general, three of the bills—H.R. 947, H.R. 9591, and H.R. 9632—provide for 
the establishment of a special Court of Veterans’ Appeals to review decisions 
of the Board of Veterans’ Appeals. The other bills—H.R. 975, H.R. 1202, H.R. 
3048, H.R. 4146, H.R. 5986, and H.R. 8375—would provide for judicial review 
of such decisions by U.S. district courts. 

Decisions of the Administrator of Veterans’ Affairs on any question of law 
or fact concerning a claim for benefits or payments under any law administered 
by the Veterans’ Administration, with certain limited exceptions, are now fina] 
and conclusive and not subject to review by either the courts or the Comptroller 
General (38 U.S.C. 211(a)). Judicial review of agency decisions under the 
Administrative Procedure Act is not authorized since (1) the above statute 
expressly precludes judicial review and (2) agency action is by this law com- 
mitted to agency discretion (see 5 U.S.C. 1009). It may be recalled that pro- 
vision as to benefit payments insuring the finality of decision by the Adminis- 
trator of Veterans’ Affairs, was for the avowed purpose of implementing the 
desire of Congress for more adequate and uniform administrative provisions in 
veterans’ laws, and “for the uniform application of the rule which is now appli- 
eable in the case of most such claims” (S. Rept. 2198, 76th Cong., p. 12). In 
debate on the provision the sponsors of the legislation explained that the finality 
provision was based on the theory that “with respect to any pension, gratuity, 
compensation, or anything in the nature of a gratuity or pension, there is no 
right of action in the courts” (vol. 86, Congressional Record, p. 13383). 

There are of course specific exceptions to the applicability of the finality stat- 
ute. Thus suits upon war risk, U,S. Government life and national service life 
insurance policies may be brought against the United States pursuant to the 
special jurisdictional grant contained in 38 U.S.C. 784. Suits involving guarantee 
or insurance of home, farm and business loans may be brought pursuant to 38 
U.S.C. 1820(a)(1). Suits sounding in contract, aside from those covered by 
special jurisdictional statutes, may be brought against the United States in the 
U.S. Court of Claims (28 U.S.C. 1491) or in the U.S. district courts (28 U.S.C. 
1346(a)(2)). See also 28 U.S.C. 2410 as to the joinder of the United States in 
actions to quiet title or to foreclose a mortgage or other lien upon property on 
which the Veterans’ Administration may have or claim a mortgage or other lien. 

The pattern which emerges from a survey of these statutes is clear. The 
policy heretofore adhered to involves the grant of permission to sue where vested 
contractual rights are involved but permission to sue is denied where gratuitous 
benefits are concerned. The Department of Justice consistently has opposed the 
waiver of sovereign immunity to suit where the recovery of gratuitous monetary 
benefits is sought. In view of the fact that the allowance of such claims is purely 
a matter of bounty or grace, as distinguished from the recognition of any legal 
obligation of the Government, it is believed that the existing policy of not making 
such determinations subject to judicial review should remain undisturbed. The 
adverse effect which judicial review of decisions of the Veterans’ Administration 
would have would be the same whether judicial review would be afforded by 
a future court or by existing courts. 

The decisions of the Veterans’ Administration represent the action of a 
benevolent administrative organization upon claims for gratuities and gratuitous 
benefits by veterans and their dependents and beneficiaries. The presentation 
before the Veterans’ Administration is not an adversary proceeding and the 
record my consist of the veteran’s entire claim file, containing much irrelevant 
information and many self-serving and ex parte statements. Moreover, the 
review of physical disability ratings made in accordance with complex rating 
schedules and other determinations under regulations and other administrative 
precedents would seem properly subjects of administrative procedure. 

The Annual Report of the Administrator of Veterans’ Affairs for 1958 (H. Doc. 
8, 86th Cong., Ist sess.), states (p. 94) that the Board of Veterans’ Appeals 
entered a total of 50,063 appellate decisions in 39,419 cases during fiscal year 1958, 
and appeals to the Board were 10.1 percent greater in that year than in 1957. 
Over 42,000 of these decisions were adverse to claimants (p. 262). On the basis 
of existing denials by the Board of Veterans’ Appeals, therefore, the proposals 
under consideration are potentially the source of a tremendous workload of 
eases for review by whatever court or courts might be given review authority. 
Also it seems clear that defending the resulting volume of litigation would 
require the employment of many additional attorneys. <A substantial increase 
in expenditures would result, the amount of which cannot be accurately estimated. 

Your letter also expresses an interest in a comparison of the authority of 
the Administrator of Veterans’ Affairs with other departments which deal 
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with claims against the Federal Government. It is assumed that reference 
is made to the freedom from judicial review of agency determinations. Insofar 
as vested contractual or property rights are concerned the Veterans’ Admin- 
istration stands on a parity with other agencies since suit can generally be 
prought under the Tucker Act or one of the special jurisdictional statutes. 
While we have not made an exhaustive survey with respect to the finality 
of administrative decisions where gratuitous benefits are involved, the War 
Claims Commission is an agency whose function, with respect to the disposition 
of gratuities as recompense for losses suffered during a period of war, is 
similar to that of the Veterans’ Administration. Its decisions are specifically 
rendered final and conclusive and not subject to court review (22 U.S.C. 
1623(h) and 1641(m). First National City Bank of New York y. Gillilland 
(257 F. 2d 228 (C.A.D.C.), cert. denied ; 358 U.S, 833). 

Similarly decisions of the Secretaries of the military departments with 
respect to (1) claims by members of the military services and civilian em- 
ployees thereof for damage to or loss of personal property incident to’ the 
service, (2) claims for damage to or loss ef property or for personal injury 
or death as an incident of the noncombat activities of the military departments: 
not otherwise cognizable under a specific jurisdictional statute and (3) claims 
for damage to or loss of property of a foreign country or for personal injury 
or death to an inhabitant of a foreign country if such occurred incident to 
the noncombat activities of the Armed Forces and outside the United States, 
its territories, Commonwealths, and possessions, all are final and conclusive 
and not subject to court review in the United States (10 U.S.C. pp. 2731-2735; 
Compare 14 U.S.C. 645; 31 U.S.C. 223(h), 228(d), 224(d), and 224(h)). 

Also, perhaps claims for compensation for injuries to employees of the 
United States under the Federal Employees’ Compensation Act (5 U.S.C. secs. 
751-756, 757-781, 783-791, and 793), are in some respects analogous. The 
action of the Secretary of Labor in allowing or denying payment of claims 
under that act is “final and conclusive for all purposes and with respect to all 
questions of law and fact, and not subject to review by any other official 
of the United States, or by uny court or by mandamus or otherwise” (5 U.S.C. 
sec. 793). 

In view of the foregoing considerations the Department of Justice is opposed 
to legislation of the character herein discussed. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely yours, 


B. Watsn, Deputy Attorney General. 

Mr. Mircue.t. Our next witness for this morning is Mr, Raoul 
Berger, who is representing the American Bar Association. He is 
chairman of the Special Committee on Courts of Special Jurisdiction 
of the American Bar Association. 

We certainly are quite pleased, Mr. Berger, at your taking the time 
to appear and give us the benefit of your thoughts and the thinking 
of the American Bar Association. 

or you have anyone else you would like to have come around with 
you 


STATEMENT OF RAOUL BERGER, AMERICAN BAR ASSOCIATION 


Mr. Bercer. Mr. Chairman and Mr. Saylor, I count it a special 
privilege to appear before you here; first because some three years ago 
the American Bar Association endorsed the principle of judicial re- 
view of the decisions of the Veterans’ Administration. And I with 
some pride look back to the fact that I drafted the resolution for the 
chairman of the committee of the Administrative Law Section which 
led to the final endorsement by the association. So this is as to the 
broad principle. I also hope you will permit me to express my pleas- 
ure in the testimony of Congressman Devine. 


le for 
sions 
E.R. 
f law 
tered 
final 
roller 
r the 
atute 
com- 
t pro- 
minis- 
ig the 
ns in 
appli- 
). In 
nality 
ituity, 
is no 
Stat- 
e life 
the 
“antee 
to 38 
ed by 
in the 
U.S.C, 
tes in 
‘ty on 
r lien. 
The 
vested 
uitous 
ed the 


2302 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Let me depart from my written statement to say at the outset that I 
agree that to put this into the district courts is to overload an already 
overloaded judiciary. That just does not make sense. ; 

I think the major problem that he poses, to which I will address 
myself, is whether you can really have an appeal on a record of the 
kind of informal proceedings that you have here. Appeals of admin- 
istrative proceedings usually proceed from formal judicial hearings; 
but I will address myself to that later. } 

Two things that your inquiry posed seemed to me deserving of 
comment at the outset. 

One of them is that this provision insulating the decisions from re- 
view is, alas, not unique. There is similar provision under the Trad- 
ing With the Enemy Act, which permits the Office of Alien Property 
to act with respect to American interests and foreclosures review. 
This is both in the field of freezing property and seizing property ; so 
that Americans are placed in a very unhappy situation. Their prop- 
erty can either be immobilized by freezing or taken out of their con- 
trol for as much as 10 years, because it has taken as much as that, or 
12 years, through administrative proceedings, to try to get it back. 

k similar condition exists with respect to the International Claims 
Commission. In my written statement, you have got the citations. 
And I am not going to burden you, here. I submit my written state- 
ment to you for the record. I have given copies to the clerk. 

You will find on page 2 a citation to the International Claims 
Commission. 

At the top of page 2, sir-—— 

Mr. Mrrcnety. First, Mr. Berger, if there is no objection, your pre- 
pared statement will be filed and made a part of the record as if read. 

(The prepared statement of Mr. Berger follows :) 


STATEMENT BY RAovuL BERGER RESPECTING FINALITY OF DECISIONS BY THE 
ADMINISTRATOR OF VETERANS’ AFFAIRS 


My name is Raoul Berger. I am an attorney engaged in private practice 
in Washington, D.C., and appear at your invitation on behalf of the American 
Bar Association. I am chairman of the ABA Special Committee on Courts of 
Special Jurisdiction, member of the ABA Special Committee on the Code of 
Administrative Procedure and of the Council of the ABA Section of Administra- 
tive Law. I formerly served with the SEC, the Department of Justice, and com- 
pleted my 8-year spell with the Government as general counsel to the Alien 
Property Custodian. During the course of my practice, which is largely devoted 
to administrative law matters, I have published studies of various administra- 
tive law problems. 

In your letter of March 16, 1960, to the ABA, you state, after adverting to 
the unreviewability of decisions by the Administration of Veterans’ Affairs, 
that you “are not aware of any other agency of Government which is vested 
with such absolute authority * * *.” Unfortunately, there are other agencies 
whose actions are equally final and unreviewable, for example, certain decisions 
of the Office of Alien Property are unreviewable by virtue of 50 U.S.C. App. 
7(c). So too, decisions of the International Claims Commission are unreviewable 
by the terms of 22 U.S.C. 1363(h). Bear in mind that both of these agencies 
impinge on American rights. The Office of Alien Property is authorized to 
seize and freeze certain American property and has done so; the International 
Claims Commission adjudicates claims under international agreements where- 
under the United States has surrendered claims of its citizens against certain 
foreign countries. The Agricultural Adjustment Act likewise bars review of 
the Commissioner’s determination with respect to refund of certain processing 
taxes, 7 U.S.C. 641(e). In Swift € Co. v. United States, 38 F. Supp. 435, 437, 
the Court of Claims said: “the Commissioner has denied to the plaintiff the 
right which in our opinion the statute creates, and to which the petitioner upon 
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the facts set out in its petition is entitled,” but nevertheless held that his deter- 
mination was not reviewable. 

After studying insulation of agency action from judicial review, the ABA 
concluded that “the statutory preclusion of review can be justified in any 
instance only by the strongest arguments of policy.” Report of the Special 
Committee on Legal Services and Procedure (1956), page 34. That conclusion 
found expression in section 1009(b) of the ABA Proposed Code of Federal 
Administrative Procedure, now embodied in 8S. 1070, which would bar judicial 
review only “where expressly precluded by act of Congress hereafter enacted.” 
The object of that provision is to impel Congress to take a fresh and hard look 
at how existing preclusory provisions have operated and to decide anew whether 
they deserve to be perpetuated. 

You have asked us to comment on “the general philosophy involved.” Let 
me begin by saying that certainly lawless action by an administrative official, 
ie., action which is unauthorized by or contrary to statute, or that is arbitrary 
and capricious, has no place in our system of government. The Supreme Court 
has said that “there is no place in our constitutional system for the exercise of 
arbitrary power * * *.” Garfield v. Goldsby, 211 U.S. 249, 262. To insure 
that it finds no place in our Government, illegal or arbitrary action must be 
subject to judicial review. We cannot leave an administrator to be the final 
judge of his own powers. And I may say parenthetically that the ABA en- 
dorsed a bill, S. 272, in the 85th Congress, which sought to provide judicial 
review for Veterans’ Affairs decisions. 

These are not novel concepts. Back in 1946, in the course of the enactment 
of the Administrative Procedure Act, both the Senate and House committees 
stated : 

“It has never been the policy of Congress to prevent the administration of 
its own statutes from being judicially confined to the scope of authority granted 
or to the objectives specified. Its policy could not be otherwise, for in such a 
case statutes would in effect be blank checks drawn to the credit of some 
administrative officer or board.” (SS. Doc. 248, 79th Cong., 2d sess. (1946), pp. 
212, 285. [Emphasis supplied throughout.] 

Unfortunately provisions precluding review, such as the provision of 38 U.S.C. 
211, which you have under consideration, inescapably thwart this policy. 

You need scarcely to be reminded of Lord Acton’s famous axiom: “Absolute 
power corrupts absolutely.” My own experience has convinced me that insula- 
tion from judicial review inevitably breeds callousness, persistence in obvious 
error and arbitrariness. Instead of burdening you with my own exeperience, 
let me remind you of a beautiful, well-publicized recent example. In the course 
of oral argument before the Supreme Court in 1958, in Harmon vy. Brucker, 355 
U.S. 579, wherein a soldier sought relief against a discharge in form “other than 
honorable :” 

“The Justice Department told the Supreme Court yesterday that its client, 
the Army, had acted illegally in issuing two less-than-honorable discharges but 
that the courts can do nothing about it.” Washington Post & Times Herald, 
January 16, 1958, pp. A-15. 

Is it not shocking that disclosure of administrative illegality should prompt 
not revision or reform, but a plea that the power of correction had been withheld 
from the courts. 

To be sure, Harmon v. Brucker granted relief under the doctrine that an officer 
who acts illegally may be sued as a wrongdoer in his individual, rather than 
governmental, capacity. But that route is beclouded by uncertainities, and the 
books are strewn with cases holding that the suit is in truth against the Gov- 
ernment and lacks its consent to suit. Moreover, it remains to be seen whether 
such a suit can surmount a flat prohibition of judicial review. Then too, the 
“individual” suit suffers from a grave infirmity; it does not foreclose the 
Government from reopening the matter. The proceedings in Land v. Dollar 
furnish a good example. There, claimants, after litigating for years against 
officials in their “individual” capacity for allegedly illegal action, obtained a 
judgment in Land v. Dollar, 188 F. (2d) 629, 631. Thereupon, the officials, 
relying upon a statement in United States v. Lee, 106 U.S. 196, 222, that such 
an adjudication is not res judicata against the United States, instituted an 
injunction proceeding on behalf of the United States against the claimants in 
California, and obtained an injunction which was sustained on appeal on the 
ground that the District of Columbia determinations “were not binding on the 
United States.” Dollar v. United States, 190 F. (2d) 547, 548. An “individual” 
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suit which embarks a claimant on such a wild goose chase is no “remedy” at all, 
One who is affected by illegal official action ought to have an unmistakably 
plain and simple remedy in the courts. 

As a practical matter, nothing is better calculated to promote reasoned, 
eareful decision than the knowledge that it may be upset on review. Often 
the absence of such review actually heaps burdens on the Congress. In one 
case where a district court condemned administrative action as “appalling,” 
where the court of appeals justly reversed because the statute foreclosed 
review, Congress was besieged with pleas for relief which eventuated in remedial 
legislation after a 3-year struggle. Had judicial review been available, both 
Congress and various constituents would have been spared the long travail. 

On this score, finally, to the extent that the veteran’s claim has insurance 
aspects, we must ask ourselves whether we would like to have house counsel 
of a private insurance company finally decide our claim. 

Let me now address myself to your query as to the advisability of establish- 
ing an independent appeals agency. Not long ago the Sir Oliver Franks Com- 
mittee on Administrative Tribunals and Enquiries (1957), p. 5, reported to 
Parliament that: 

“When Parliament sets up a tribunal (as differentiated from a court) to 
decide cases, the adjudication is placed outside the department concerned. The 
members of the tribunal are neutral and impartial in relation to the policy 
of the Minister, except insofar as that policy contained in the rules which the 
tribunal has been set up to apply. But the Minister (in cases left to him for 
determination) is committed to a policy which he has been charged by Parlia- 
ment to carry out. In this sense he is not, and cannot be, impartial.” 

The Board of Tax Appeals, predecessor of our respected Tax Court, was 
“established entirely outside the Treasury Department” in part to meet the 
demand for “review by an impartial outside body.” (H. Rept. No. 179, 68th 
Cong., Ist sess.) So too, the ABA now sponsors 8. 1275, a bill to transfer the 
adjudicatory functions of the Federal Trade Commission to a trade court 
because it is our considered judgment that an independent adjudicatory tribunal 
will not be suspected of partiality and will acquire more expertise in 
consequence of judicial tenure than now obtains with respect to the FTC. 

Although you have referred to the establishment of an independent appeals 
board, let me remind you that the Board of Tax Appeals was a misnomer, 
for in fact it was a trial court, and so the ABA proposes with respect to the 
trade court which is the subject of S. 1275. We would recommend a similar 
trial court or independent board for veterans’ affairs. Such a court would 
not, of course, preclude existing procedures within the agency for the settle- 
ment of claims. Indeed, retention of administrative remedial proceedings 
remains highly desirable. 

When the Committee on Judicial Review of the ABA Section of Adminis- 
trative Law looked into the matter several years ago, it found approximately 
2,600,000 claims for “compensation” for disability incurred in or aggravated by 
military service, and about 1 million pension claims for non-service-incurred 
disabilities provided the veteran meets certain war service requirements. Such 
claims are initially determined in the regional offices of the Veterans’ Admin- 
istration by a rating board, and the vast bulk of the claims are siphoned off 
ut this stage by informal procedures. About 10 percent of the rating boards’ 
decisions were appealed to the Board of Veterans Appeals in Washington, which 
may permit the appeal to be heard by the rating board or some other rating 
board. Four percent of these appeals were decided favorably to claimants, 
leaving 6 percent of the total claims as a possible subject of further considera- 
tion. Apparently both the rating boards and Board of Veterans Appeals pro- 
ceed in informal fashion, though they afford the claimant a chance to tell his 
story. Whether a “record” so made up affords adequate basis for review on 
appeal is debatable. 

What is important is that approximately 94 percent of the claims are disposed 
of through informal procedures to the satisfaction of claimants. To provide 
for formal hearings in 100 percent of the cases on the chance that 6 percent of 
them may be appealed scarcely makes sense. But if we resort to an administra- 
tive court or independent board, such as the Board of Tax Appeals was, which 
will try such portion of the remaining 6 percent as seeks judicial relief, we 
dispense with the need for formal administrative hearings and records, for the 
court will try the case and make its own record. Thus the existing informal ad- 
ministrative hearings will continue to play an important and useful part in 
handling the vast bulk of the claims. 
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Such a proposal will doubtless encounter objection that the sheer mass of 
cases in the 6-percent block constitutes an impossible burden. It is by no means 
clear that every dissatisfied claimant will seek judicial relief, if only because 
of the cost of litigation and the fact that fees for contingent representation are 
severely limited. Many cases can be submitted on stipulation for resolution of a 
point of law. Many cases involve disputed points of law which ought to be 
judicially settled and which, it may be anticipated, will not be repeatedly reliti- 
gated. It will be found that the cases will fall into fairly simple patterns and 
will lend themselves to expeditious handling. The important thing is to provide 
dissatisfied claimants with the assurance of impartial determination, and I 
venture to hazard that a well-staffed board, assisted by enough commissioners 
or hearing examiners, can handle the mass of disputes. 

One who has been called up for military service, who perhaps stormed the 
beaches in Normandy or Guadacanal, or froze in Korea, especially when he has 
been disabled in course of such service, should not be left with a sense of resent- 
ment that he cannot obtain an impartial review of what he considers the Ad- 
ministrator’s wrongful rejection of his claim. He may in fact have received 
fairplay. But he is entitled to be treated in a manner which he believes to be 
entirely impartial. How can a veteran feel when he observes that a claimant 
who is dissatisfied with the decision of a Board of Contract Appeals may sue in 
the Court of Claims whereas his claim for disability compensation or pension is 
eut off by a final administrative determination. Bear in mind too, as Justice 
Jackson somewhere noted, that administrators through sheer pressure of detail 
begin to think of cases in terms of documents rather than the human problems 
involved. The problem was graphically portrayed in Menotti’s opera, “The 
Counsel,” showing the hopeless plight of refugees who represented only pieces 
of paper to the officials. 

It cannot be sufficiently emphasized that the confidence of the public in the 
impartiality of adjudications is a foundation stone of our Government. What 
the Sir Oliver Franks committee said about England is no less true here: 

“In this country government rest fundamentally on the consent of the gov- 
erned. The general acceptability of these adjudications is one of the vital ele- 
ments in sustaining that consent.” Supra, at 5. 

The impartiality of adjudicatory proceedings, like Caesar’s wife, must be be- 
yond suspicion. We submit our disputes to courts because of our confidence in 
their impartiality. It is a regrettable but incontrovertible fact that administra- 
tive adjudication does not enjoy equal confidence. 


Mr. Bercer. I appreciate your courtesy, sir. 

Tam going to depart from my statement in part, because of thoughts 
that have been raised in my mind by Congressman Devine, sugges- 
tions made by Congressman Saylor, but in the main I will follow 
the statement. 

You will notice at the top of page 2 that the decisions of the Inter- 
national Claims Commission are unreviewable by the terms of 22 
U.S.C. 1363 (h). 

We need to bear in mind that the International Claims Commis- 
sion adjudicates claims under international agreements wherein the 
United States has surrendered claims of its citizens against foreign 
countries; which means that really an American is appearing there and 
asserting a claim that is a substitute for the claim that he had against 
the foreign country. The United States substituted itself for that 
claim, and it is not acting as a gratuity. It is in a way seeking to 
compensate him with moneys that have been put at the disposal of the 
International Claims Commission. 

I emphasize these things because there is a basic flaw in all o* this. 

T want to mention one other thing. The Agricultural Adiustment 
Act likewise bars review of the Commissioner’s determination with 
respect to refund of certain processing taxes (7 U.S.C. 641(e)). 

Now, observe the consequence. In Swift and Company v. United 
States, the Court of Claims said : 
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The Commissioner has denied to the plaintiff the right which in our opinion 
the statute creates, and to which the petitioner upon the facts set out in its 
petition is entitled. 

But nevertheless, the Court of Claims held that his determination 
was not reviewable because of a finality provision. 

So you wind up with the court saying, “This person has acted 
virtually illegally, and there is nothing we can do about it.” 

This is a sad state of affairs. I could dig out cases in the alien 
property field and doubtles other fields where this obtains. 

Now, it was because of the effects of such insulation of agency action 
from judicial review that the ABA concludes that the statutory pre- 
clusion of review can be justified in any instance only by the strongest 
arguments of policy. And then when the ABA proceeded to revise 
the Administrative Procedure Act by its proposed administrative 
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code, which is presently S. 1070 in the Senate Judiciary Committee, 


it provided in section 1009(b) of the proposed code that judicial re- 
view should be barred only where expressly precluded by act of 
Congress hereafter enacted. 

Now, the object of that provision is to impel the Congress to do 
just what you are doing here, take a fresh hard look at how existing 
preclusory provisions have operated, and decide anew whether they 
desire them to be perpetuated. 

Now, I hope that I can make a slight contribution to your analysis 
by responding to your request to comment on the general philosophy 
involved. 

Let me begin by saying that certainly lawless action by an admin- 
istrative official, that is to say, action which is unauthorized by or 
contrary to statute, as in the Swift case that I just cited, in the Court 
of Claims, or action that is arbitrary and capricious, has no place in our 
aickans oe government. The Supreme Court has said that, “There 
is no place in our constitutional system for the exercise of arbitrary 
power * * *” (Garfield v. Goldsby). 

To insure that it finds no a in our Government, illegal or 
arbitrary action must be subject to judicial review. We cannot leave 
an administrator to be the final judge of his own powers. That seems 
to me to lie at the very root of your whole problem. You have got 
a delegation of powers. The Supreme Court in A/ahler v. Eby, not 
cited here, said that to make a delegation proper, Congress has to 
circumscribe the delegation, lay out standards, and then the official 
has to act within those standards. And the only way of making sure 
that he does act within the standards, forgetting about the poor, 
suffering veteran for a moment, is to have the court take a look at it 
when he has acted beyond his power. 

Now, these are not novel concepts. Back in 1946, in the course of 
the enactment of the Administrative Procedure Act, both the House 
and Senate committees stated : 


It has never been the policy of Congress to prevent the administration of 
its own statutes from being judicially confined to the scope of authority granted 
or to the objectives specified. Its policy could not be otherwise, for in such 
a case statutes would in effect be blank checks drawn to the credit of some 
administrative officer or board. 


Unhappily, after saying this noble sentiment, they proceeded to 
draft all sorts of exceptions, ands, ifs, or buts. So the Administra- 
tive Procedure Act is riddled with exceptions which in fact do pre- 
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clude judicial review and permit officers to act lawlessly, under pro- 
visions‘such as yours. 

I don’t say they do it intentionally. It so happens, I think, just 
from the cursory review I have obtained, the Veterans’ Administra- 
tion is doing a gargantuan job, and getting rid of about 94 percent of 
the cases of a mass of claims without complaint, for which it deserves 
the utmost credit. 

But a fine administrator should not want to be insulated from his 
own mistakes. And he cannot perceive them. That is the nature of 
fallible men. We never know ise we are mistaken, until afterwards 
it is pointed out to us. 

You need scarcely be reminded of Lord Acton’s famous maxim, 
“Absolute power corrupts absolutely.” I am now speaking from the 
depths of my long experience in Government practice, inside the 
Government, coinide the Government. My own experience has con- 
vinced me that insulation from judicial review inevitably breeds eal- 
lousness, persistence in obvious error and arbitrariness. 

I wish the record would permit me to give you an example that was 
before Senator Hennings, where I had no ax to grind, where the Com- 
mission, caught in flagrante delicto, and only under utmost pressure 
admitted it was wrong and corrected it. I have a beautiful example 
which was publicized. In the course of oral argument before the 
Supreme Court in 1958, as a prelude to Harmon v. Brucker, 355 U.S. 
579, wherein a soldier sought relief against a discharge in form “other 
than honorable.” 

The Washington Post, the Times Herald, and also the Star, I 
might add, January 16, 1958, reported that : 

The Justice Department told the Supreme Court yesterday that its client, 
the Army, had acted illegally in issuing two less-than-honorable discharges 
but that the courts can do nothing about it. 

I might say by the way of background that there was quite a behind- 
the-curtains struggle. The Defense Department insisted that there 
was no power to review. _ Is it not shocking, gentlemen, that disclosure 
of administrative illegality should prompt not revision or reform, but 
it pies that the power of correction had been withheld from the 
courts 

Now, that happens often enough, all over the area of Government, 
so that I submit to you there just should not be any question that, 
given an argument that an officer is acting in excess of his authority, 
not complying with the statute, acting arbitrarily, an American can 
get into court and have that corrected. 

That is the basic difference between us and Soviet Russia. That 

ssibility that the vast huge power we vest in administrative officers 
is subject to supervision and correction—and you on the congressional 
end know how hard it is for you to get all the information you want 
from the executive branch. If the courts cannot delve into it, you 
really seal off these people with tremendous power. And they are 
exercising this power sometimes for the benefit of the American public, 
and sometimes the American public thinks—so as a basic principle, 
not only in this bill but in every bill, you have got to provide for 
judicial review. 

Now, to be sure, Harmon v. Brucker said: “You acted illegally, 
and we can hold you under the doctrine that when an officer acts 
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illegally he is just an individual wrongdoer who can be sued.” And 
somebody will say to you, “With that doctrine, why do you have to 
provide anything ¢” 

Well, first of all, that doctrine is strewn with the bones of good 
causes. It is beset with difficulties, complexities. It takes the seventh 
son of a seventh son to tell you when you can sue. 

No. 2, query, whether you can have such asuit? I doubt it. 

And No. 3, it was rendered utterly ridiculous in the famous Land y, 
Dollar proceedings. You may remember the Dollar Lines had sued 
the Federal Reserve Board for 13 years in an individual suit on the 
ground they were acting wrongly. And after 13 years, they recovered 
and were sustained in the Court of Appeals of the District of Colum- 
bia. No sooner did they score this victory than the officers tore out 
to California, brought a suit on behalf of the United States, which 
was not bound by the decision against the individuals, and procured 
an injunction, in California. 

What kind of a remedy is that? After 15 years of wild goose chase, 
Uncle Sam can begin all over again. 

I say to you that there should be no doubt. Congressman Devine 
spoke justly about the consent to be sued. The United States is immune 
from suit. There should be no doubt that when a veteran says, “TI 
have been wronged”—and he can be wronged—that he can go into 
court. The law should be so simple and clear that a child can read 
it, that he can go into court and test the illegality of that action. 

As a practical matter, nothing is better calculated to promote 
reasoned, careful decision than the knowledge that it may be upset 
on review. I was in the Government for 8 years. And I am very 
proud of my Government service. And I am not one of those who 
inveighs about those damn bureaucrats. I wasone. They do a terrific 
job. They need more help. 

But it is a very salutary and healthy thing—we act under pressure, 
hastily—to know there is going to be a cold, clammy eye looking 
atthis. And that promotes better judgment. 

I may say to you in one case—and if it would be interesting to you 
I will give you the citation—in one case with a provision such as you 
have here for finality, the district court here in the District of Colum- 
bia found the administrative action “appalling” and set it aside. The 
court of appeals regretfully said, “You have no jurisdiction.” 

And so what happened? There was a string of constituents doing 
just what the veterans do to you, haunting the Halls of Congress for 
3 years until you provided remedial legislation. Think of the burden 
that you can get off of your shoulders if you cut that stream of pro- 
tests short, if instead of coming to you there can be correction in the 
court. Your energies are needed for bigger jobs than looking at an 
individual case. The judicial review has this function. 

On this score, also, consider that to the extent the veteran’s claim 
has any aspects of insurance, how would you feel if house counsel of 
a private insurance company could make the final judgment on 
whether you were entitled to the claim that your policy asserts? 

Now, let me address myself to the advisability of establishing an 
independent agency, taken outside of the Veterans’ Administration, 
and call your attention to a quotation by the Sir Oliver Franks com- 
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mittee, reporting on “administrative tribunals and enquiries,” to 
Parliament in 1957. They reported that: 

When Parliament sets up a tribunal (as differentiated from a court) to decide 
cases, the adjudication is placed outside the department concerned. The mem- 
pers of the tribunal are neutral and impartial in relation to the policy of the 
Minister, except insofar as that policy contained in the rules which the tribunal 
has been set up toapply. But the Minister— 


In our case substitute the Administrator— 

(in cases left to him for determination) is committed to a policy which he 
has been charged by Parliament to carry out. In this sense he is not, and cannot 
be, impartial. 

Let me remind you, gentlemen, that the Board of Tax Appeals, the 
predecessor of our respected Tax Court, wes established entirely out- 
side the Treasury Department, in part to meet the demand for review 
by an impartial outside body. This was House Report No. 179 of 
the 68th Congress, Ist session. 

So, too, the ABA now sponsors S. 1275, a bill to transfer the adjudi- 
catory functions of the Federal Trade Commission to a trade court, 
because it is our considered judgment that an independent adjudi- 
catory tribunal will not be suspected of partiality and will acquire 
more expertise in consequence of judicial tenure than now obtains 
with respect to the FTC, where Commissioners are shifted every 2d, 
3d, and 4th year. 

So you are on the wave of the future, in my judgment, gentlemen. 
Tn looking at your own problem, part of a larger problem, the idea is 
that you have got to have, in those exacerbated situations where a 
claimant feels, rightly or wrongly, that he has not had justice, the 
assurance that there will be an impartial outside tribunal. 

Now we come to an important problem that is before you. Your 
bills are sort of split. Some of them provide for district court suits. 
For my part, I join with Congressman Devine in saying, “They are 
overloaded. We will just hurt the judicial process all over the field 
if we add still more trouble to their shoulders.” 

Some of your bills provide for review, as does Congressman De- 
viDee by appeal on a record, preponderance of evidence, substantial 
evidence. 

Now, your difficulty in using terms like those, especially “records”— 
they subsume or they proceed from a premise that there has been a 
formal hearing, that a record has been made of it, that people have 
had a chance to come in and give testimony. 

Now, it is very difficult—the Congressman addressed himself to this 
and recognizes this—to have a judicial review of really a nonjudicial 
proceeding. That is what it has been. And the difficulty is a grave 
one. And before I try to suggest our answer to it, let me just pause 
to remind you that the Board of Tax Appeals, despite the fact that 
it was called a court of appeals, is really a trial court de novo. 

I believe that this is what we ought to have for veterans’ appeals. 
Now let me tell you why. 

That court would not, of course, preclude existing procedures within 
the agency for the settlement of claims. When the Committee on 
Judicial Review of the ABA Section on Administrative Law looked 
into the matter, several years ago, it found approximately 2,600,000 
claims for compensation for disability incu in or aggravated by 
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military service. And about 1 million pension claims for nonservice- 
incurred disabilities, provided the veteran meets certain war service 
uirements. 
uch claims are initially determined in the regional offices of the 
Veterans’ Administration by a rating board. And the vast bulk of 
the claims are siphoned off at this staff by informal procedures—90 
recent. 

So if the Veterans’ Administration did nothing more, they have 
earned our gratitude and thanks. They have taken on a huge admin- 
istrative burden and have performed it largely to the satisfaction of 
the claimants, because we don’t hear any protests. 

About 10 percent of the rating board’s decisions were appealed to 
the Board of Veterans Appeals in Washington—this was some years 
ago—which may permit the appeal to be heard by the rating board, 
another rating board, or send out somebody to hear it. 

Four percent of these appeals were decided favorably to the claim- 
ants. So we have now got 94 percent of the claims decided favorably, 
leaving only 6 percent. I believe that figure was voiced here this 
morning. Only 6 percent, as the subject of our discussion. 

And I may say I was somewhat heartened to learn that this 6 percent 
comprises about forty to forty-nine thousand—still a very, very large 
group of claims, but considerably less than I have considered. 

Now, apparently both the rating boards and the Board of Veterans 
Appeals proceed in informal fashion, although they afford the claim- 
ant a chance to tell astory. 

I question, in the light of my own general experience in adminis- 
trative law, whether you can really have an appeal on a record so made 
up. Congressman Devine has pointed out some of the difficulties. 
There would be still others. I won’t burden you with them. 

Now, the answer surely cannot be to provide formal hearings as 
a prelude to appeals, because then the process would really break 
down. You wouldn’t need it in 94 percent of the claims which are 
siphoned off by favorable treatment. You only need formal hearings 
in 6 percent of the claims. 

At this juncture, I don’t think we would be to far abroad from 
Congressman Devine’s suggestion, but we ought to face right up to it. 
He says, “Somewhat like a trial de novo.” I say flatly to you, “There 
is no escape from a trial de novo.” 

Let us not worry about the records that were made up in the 
Veterans’ Administration. Let us not impose a burden of records, 
taking evidence, remanding. Let us face up to the fact that at this 
stage, the dissatisfied group has to be given a hearing, evidence has 
to be taken, and it can be taken by the court of claims. For the reasons 
that were adumbrated before you, with 60 Commissioners, and a court 
maybe not of 3 judges but of 7 judges, before long you are going to 
have principles, just as the Board of Pension Appeals that Congress- 
man Saylor researched has, in England. But I think your Com- 
missioners, taking evidence, making up a record, will enable you to 
come to grips with the problem. 

In my own judgment, we are merely temporizing and closing our 
eyes to realities when we think we can review procedures in which 
there has been no formal record. It is inadequate. In our own code 
we provide that where there have been informal hearings, we want 
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to follow those. We want to give agencies the chance for proceeding 
quickly. There must be a trial de novo. And you have got the choice 
of formal administrative hearings, plus review on appeal, or informal 
proceedings or trial de novo. And I do not shrink from that, because 
60 Commissioners can handle a terrific caseload, and that caseload is 
going to decrease rapidly for reasons I will not mention. 

It is by no means clear, of course, that every dissatisfied claimant 
will seek judicial review, if only because of the cost of litigation; and 
the fact that fees for contingent litigations are severely limited. You 
realize, of course, that many claimants cannot get representation, 
because lawyers just cannot afford to handle these cases. 

Congressman Devine’s solution seems to me to be a very healthy one. 
It leaves the protection of the client to the court, but it still recognizes 
that a lawyer has rendered valuable services, without which there 
would be no recovery, and make a decent arrangement. 

So, if I may interject, everything you are doing here will come to 
naught if you do not consider that the claimants need representation. 
T have seen that time and again. I have regretfully turned down cases 
in other fields that were meritorious, because I could not begin to 
expend the time that was necessary with the severe fee limitations. 
This is proving unworkable and must in the course of time become 
discarded. 

Now, let us remember that many cases can be submitted on stipula- 
tion for resolution of a point of law. Many cases involve disputed 
points of law which ought to be judicially settled. And as Congress- 
man Saylor pointed out, in England this cut off a tremendous stream 
of litigation, because once the points are understood, they are not 
litigated. 

No man gets told by a lawyer, “This is hopeless.” He is going to 
litigate. And certainly we litigating lawyers find in every department 
of law cases do fall into patterns. There are the occasional free cases, 
but the bulk of the cases just fall in categories that are handled with 
relative ease. The factual patterns repeat themselves with astonishing 
frequency. 

So that while we will face, as Congressman Devine justly said, 
a load, in the beginning, it is a load that will thin down to a relative 
trickle and will be handled comfortably. 

Now, there are very important considerations. We have been ad- 
dressing ourselves to the problem of administration. 

I suggest to you gentlemen, and you who have been closer to the 
veterans than I have know that one who has been called up to mili- 
tary services, who perhaps stormed the beaches of Guadalcanal or 
Korea, especially when he has been disabled in the course of such 
service, should not be left with a sense of resentment that he cannot 
obtain an impartial review of what he considers the Administrator’s 
wrongful rejection of his claim. 

He may in fact have received fair play; but he is entitled to be 
treated in a manner in which he believes—which he believes—to be 
entirely impartial. 

And in this connection, I have here a preliminary report to the 
Committee on Ways and Means of the House, submitted by the Sub- 
committee on the Administration of the Social Security Laws, page 
31, I would like to read a brief excerpt. 
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The subcommittee feels, however, that the administration of a 
program which touches the lives of more ordinary citizens than any 
other Federal program must, like Caesar’s wife, be above suspicion. 
That is, apeatebes must not only be fair in substance; there must 
be no appearance or suspicion of unfair practice. 

And I submit to you, gentlemen: “The average human being, when 
a decision goes against him, can’t help feel things are loaded.” So 
you will receive a lot of emotional pressure. Many veterans are 
going to lose their cases before the court. But such is the American 
confidence in courts, just like umpires in the baseball game. We do 
not want the father of one of the boys on the team umpiring the game. 
And we may curse out the umpire; but we know you cannot play 
the game any other way. That is the great virtue in our whole sys- 
tem, here. That is what we are talking about. 

How can a veteran feel, moreover, when he observes that a claim- 
ant who was dissatisfied with a decision of the Board of Contract 
Appeals may sue in the Court of Claims, whereas his claim for dis- 
ability compensation or pension is cut off by a final administrative 
determination ? 

Bear in mind, too, as Justice Jackson somewhere noted, that ad- 
ministrators, through sheer pressure of detail, begin to think of cases 
in terms of documents, rather than the human problems involved. 

You may recall the graphic description of that in Menotti’s opera, 
“The Consul,” showing the hopeless plight of refugees who repre- 
sented only pieces of paper to the officials. 

You are using a meat cleaver. It has got to be done. But in 
this case look who that meat cleaver is hitting. 

It cannot be sufficiently emphasized that the confidence of the 
public in the impartiality of adiudication is a foundation stone of 
our Government. What the Sir Oliver Franks committee said about 
England is no less true here: 

In this country government rests fundamentally on the consent of the gov- 
erned. The general acceptability of these adjudications is one of the vital 
elements in sustaining that consent. 

The impartiality of adjudicatory proceedings, like Caesar’s wife, 
must be beyond suspicion. We submit our disputes to the courts 
because of our confidence in their impartiality. It is a regrettable 
but incontrovertible fact that administrative adjudication does not 
equal confidence. 

Gentlemen, let me express again my appreciation of your kindness 
in permitting me to talk to you about matters that are of the utmost 
importance, not only to the veterans but to all of us as citizens. You 
are in the forefront here. You are really, before we get to it in 
our ABA code, considering fundamental problems of Government. 
This is a time for reexamination. What you do here can set a helpful 
and hopeful pattern to us all over the Government. 

Now, gentlemen, if there is anything I can say in response to your 
questions—— 

Mr. Mrrcuetu. Mr. Berger, let me say to you in the beginning that 
you have made in my judgment a most eloquent and persuasive argu- 
ment. And I think that you are a credit to the entire bar of the 
United States of America. 

Mr. Bercer. Thank you on behalf of the bar association, gentlemen. 
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Mr. Mrrcneti. And when you say that as a practical matter—and 
I am quoting from your statement—“Nothing is better calculated to 

romote reasoned careful decision than the knowledge that it may 
be upset on review,” I think that is so true, and I think it really goes 
to the heart of the problem. 

Now, you say that in your judgment and that of your committee 
of the American Bar Association, there is really no escaping a trial de 
novo. Is that correct ? 

Mr. Bereer. I believe that is true. 

Mr. Mrrcuet. Could you elaborate a little bit more on what would 
be the suggested mechanics ? 

I think I might say that I am sure I am speaking for my good 
friend from Pennsylvania, Mr. Saylor, when I say that we are in 
full accord that the problem exists. The real difficulty is arriving 
at the mechanics of making the necessary change to such an appeals 
court, and establishing workable and efficient machinery. 

Mr. Bercer. We start with the alternative, gentlemen. What does 
an appeal mean? When you have an appeal on a file, on an informal 
hearing, you are going to take evidence. That is what Congressman 
Devine said. A Commissioner will take evidence. 

All I say is: Why not look that fact squarely in the face? You 
cannot ask for a record here, because you will cripple administration. 
To ask for a record in 100 percent of the claims, when only 6 per- 
cent are going to be appealed, is to just have excess baggage all the 
way along the line. Let us wait until we get our 6 percent filtered 
out. 

Now, mechanics? Right. I would say the Commissioner will take 
evidence. 

Now, in many cases, all you will have is a question of law that will 
come up from the Board. They will say—just as in that Swift 
case—He construed the law improperly.” So the facts can be stipu- 
lated. There will be no problem, 

But it is for a Commissioner to hear evidence, and the hearing of 
evidence is within his control. There is no reason to have bulky 
records in these cases. The facts will always be very simple, not 
voluminous, I should think. And he makes up a record, and you 
would have very much the sort of a procedure we envisage in our 
Administrative Procedure Code. We call them hearing examiners. 
You have Commissioners. 

Mr. Mircueti. Would you say, Mr. Berger, it would be somewhat 
along the lines of many of the hearings conducted by many of our 
State boards of workmen’s compensation ? 

Mr. Brreer. I regret to say that my experience with State boards 
and in fact State practice is virtually that almost all of my life has 
been devoted to Federal practice. So that is a vast area of ignorance, 
Iam ashamed to confess. 

But I would say this: Let me give you the Commissioner’s practice, 
because that is what we are talking about here. You come into the 
Court of Claims. A Commissioner has the pleadings, sets it down 
for the taking of evidence, because we are acting on a presumption 
that all that has happened thus far really is that some informal rep- 
resentations were made by the Administrators’ regional offices to the 
Board of Appeals, and the claimant was allowed to come in and pre- 
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sent his story. He does not get a chance, really, to cross-examine, 
I imagine that he gets a chance to find out what the case against him 
is. Sometimes it may be that he does not get that chance. But he 
does not get a chance to cross-examine and to make up the kind of 
a record that you gentlemen as lawyers know you need. Congressman 
Devine speaks about the necessity of proceeding in a lawyer-like 
fashion, according to rules of evidence. Lagree. 

So the Commissioner would make up the record. And I would say 
your statute ought to give some finality to the Commissioner’s views, 
subject. to objection, and review on the appeal to the Court of Vet- 
erans Appeals, which would be a sort of court of appeals. The Com- 
missioners would not be entitled to judge, but in fact they would be 
the trial judges. 

Now, the Court of Claims handles a considerable volume of very 
complicated 

Mr. Would you suggest that the Commissioner's find- 
ing of fact be final only so long as it was not contrary to law? 

Mr. Bercer. I would suggest again, thinking of the mechanical 
problem, that if you have got able men put in there—and it may be 
you might want to up your sights $14,000 today. You may not at- 
tract just the kind of men. And for different Commissioners, the 
matter of having high-grade fellows that are virtually of trial 
stature—it may well be worth that extra amount per year to have 
the men you want. If they can do the job right, why should the whole 
record be gone over the second time? The advisory panel to the Sen- 
ate Labor Committee has come up with a proposal much like that 
in the Labor Board field, saying, “Let’s have an end to this endless 
review and review and review of the facts.” It just delays the whole 
machinery. 

Your trial examiner’s findings of fact, unless clearly erroneous— 
or if you want it supported by substantial evidence or by preponder- 
ance of the evidence—should be the law. And this question would 
be a question not of making fresh findings on the whole record, but 
of a review of the record by the Court of Veterans Appeals on ob- 
epcitey to the Commissioner’s report, which, if not appealed from, 
is final. 

I think if the suggestion interests you, we could probably be of 
some help to you in working with your draftsmen and working some- 
thing like that out. But this is not a novelty. This is a procedure 
which already is in the Government in the Court of Claims, has just 
been proposed the other day to the Senate Labor Committee by the 
Labor Advisory Panel; and in our own case, even in discussing admin- 
istrative adjudication cases, our code proposes that hearing examiners 
be given much more power, so that we could attract bigger men and 
attach much more weight to their reports, so that we do not wasefully 
go over. After you have had a full-dress hearing before an examiner, 
to start all over again from scratch, before the Board and the court— 
this would be wasteful. 

Mr. Mircneti. Would you say, then, Mr. Berger, that your present 
thinking is that an appeal from the findings of the Commissioner to 
the court would be more or less in the nature of a writ of certiorari? 
Along that line? 

Mr. Bercer. I would say of an appeal, because the writ’of certiorari 
leaves the matter of grace. I would again differ respectfully with 
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Congressman Devine. I think if an appeal is going to mean some- 
thing, it is something that is a right. We are creating this remedy 
because there is dissatisfaction, and you do not funnel off the dissatis- 
faction when it is left within the discretion to turn them down. Turn 
them down after they have been docketed and heard, 

But it should be really a trial de novo, in which your trial judge 
would be your commissioner and an appeal would lie like an a l 
to any court of appeals from a district judge. An appeal ma lie 
to your Court of Veterans Appeals from its own Commissioners. 

Mr. Mrrcuett. We have + amt that initially there would be 
quite a load, quite a caseload, of cases coming to the new court and 
being referred to one Commissioner or another, and possibly a de novo 

roceeding ordered. Are you saying in each of those cases there 
should be a de novo proceeding / 

Mr. Bercer. I have no escape from it. And I think the effect, unless 
I misunderstood Congressman Devine—the effect. of what he said 
reaches almost as far as I do; except I insist on facing squarely up 
to it; because when you have got this sort of an inadequate file that 
comes up, you have not got review. 

The point I want to leave with you and hammer home is: All 
through the administrative process, review is posited on having a 
formal hearing, a record. Then you comb the record. “Do findings 
and conclusions have support in a record?” Without a record, “re- 
view” is to an administrative law man meaningless. It is because 
of that, that when we came to set up the proposed code, we provided 
for informa] hearings in the agency, recognizing a situation like 
Veterans’ Administration, where a vast bulk can be handled infor- 
mally, but saying, “If you have informal hearings, then we have got to 
have a trial de novo’—because somebody has to make up a record 
sometime as a basis for judgment. How do we judge without it? 

Mr. Mircneci. We are getting down to real technical points, but 
quite important points, now, 

Mr. Bercer. Right, sir. 

Mr. Mircnenti. And this hypothetical case I will give you, Mr. 
Berger. Now, would you have the Commissioner have the discre- 
tion that when he receives the informal record coming from the 
Board of Appeals, and he reviews this record and determines that 
in his judgment there is no need for taking additional evidence—- 
assuming that the decision of the Board is clearly erroneous—could 
he at that stage, without any de novo proceeding, make his recom- 
mendation to the court ¢ 

Mr. Bercer. First let me make plain that some of the questioning 
here enters into areas which were not cleared by the American Bar 
Association; so that while I have been going off the deep end, I have 
been doing that for myself as an individual, rather than representing 
a bar association position. The bar just has not had the opportunity 
to consider these things. And to the extent that my views Lave been 
of use to you, I am pleased to respond to these questions. 

But again, “Why do we want review” is where I start, Mr. Con- 
gressman, because in the field of veterans, especially, it is painful 
for me to think that any man who is crippled in y or mind goes 
around feeling Uncle Sam has mistreated him. I do not care who 
itis. If he has not had his day in court, he winds up, Mr. Chairman, 
feeling he has been mistreated, You are giving just another official 
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a chance to make what he would call a high-handed determination, 
Give him a chance to speak his piece. Give him a chance to cross- 
examine the other side. 

If we are not thinking in that problem, then why are we reexam- 
ining the whole process? 

You leave a core of cases where the problem would be left un- 
touched. Somebody else would put a little more veneer on it. And 
I say the real sitotslden is that a fellow that says there has been some 
illegality—“You haven’t heard all my story,” or “I want to hear 
your story, and I want to cross-examine”—and you know as well as 
IT do as a veteran lawyer that cross-examination brings out all sorts 
of surprising things. That is part of the whole process. 

Now, it is a big burden; but, Mr. Congressman, I am a taxpayer. 
It is going to come out of my hide, in part. But as between admin- 
istration and leaving the feeling in our veterans that they have been 
given a thoroughgoing square deal—to me that latter is more impor- 
tant. I think that is what your machinery has got to accomplish. 

And I do think if you give him a chance to speak his piece—it 
sounds frightening to be sure. But we are not talking about Fed- 
eral Power Commission hearings of 40,000 pages. It will be a rare 
case. I have not seen their records, but I have seen some collateral 
problems over in the Army and Navy. It will be a rare case that 
will run beyond a couple of hundred pages. 

Mr. Mitcueti. Two more questions, now, Mr. Berger. 

Returning to the question of representation by the veterans’ organ- 
izations, you heard the testimony of Congressman Devine. With re- 
spect to the American Bar, or if not the American Bar, you, indi- 
vidually, would you like to comment on the service organizations 
being permitted to appear at the hearing of the Commissioners? 

Mr. eon That raises a problem I have not been immediately 
concerned about, but which has concerned the ABA; namely, the 
unauthorized practice of law. Banks cannot practice law, cannot 
hire lawyers to represent clients. And I am not at all sure whether 
the principle does or does not apply to the Veterans’ Administration. 
And this is a matter on which I would hesitate to give you, even on my 
own behalf, any kind of an answer. Iam just not sure. 

I recognize that the veterans organizations have done a magnificent 
job in asserting these rights and working under great obstacles, but I 
must say to you, as a lawyer in other fields, and particularly in light 
of the small recoveries here, that very often the lack of legal repre- 
sentation means no recovery at all, and you cannot get legal rep- 
resentation if lawyers cannot get fees. They just have to make a 
living. And you know what secretaries cost, and rent, and all the 
rest. 

I think in that respect Congressman Devine has come forward with 
a really solid contribution. This is my individual opinion. It has 
not been examined by the bar, but it sounds very sensible to me. 

Mr. Mrrcue.. The last question, now, Mr. Berger. We are talk- 
ing again of the philosophy of the matter of judicial review. Can 
you conceive of any lawyer being genuinely opposed to the proposi- 
tion of judicial review from the administrative decisions of the Vet- 
erans’ Administration ? 

Mr. Bercer. When you say can I conceive of it, I not only can con- 
ceive of it. I have met it. [Laughter.] This may sound strange to 
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you. But, you know, there are lawyers, and particularly among men 
of academic affiliations, for whom I have a high regard, who start 
out with the feeling that governments have got to be pragmatic and 
practical, and cs: Dre just got to count the costs of administration 
and administrative burdens. 

And I am not sure that that is a predominant element in the Amer- 
ican Bar Association. To the contrary, I would say it is not, because 
pills that have been proposed and submitted in Congress, including 
our special court bills, our Administrative Procedure Code, our pro- 

osals for judicial review, represent considered judgment, and we 
ave got to have judicial review. 

Mr. Mrrcueiy. That is an objection, now, not to the philosophy of 
judicial review, but to the practicality. 

Mr. Bercer. Well, it is really, you could say, Yi of the philosophy, 
because philosophy seeks to be pragmatic and to weigh all sorts of 
urn, But, for me, I must say I was shaken as 
a lawyer by the whole totalitarian experience, because we must not 
blind ourselves to this fact. Over in Russia the progenitors of the 
revolution were generally high-minded men. 

Mr. Sartor. Well, are not the progenitors of every revolution high- 
minded men? Unfortunately, it gets away from them. 

Mr. Bercer. Right. It got away from them. But there is the idea 
that you could leave it to “big brother,” because Lenin was high 
minded, and went to Siberia time and again for his beliefs. And he 
was really utterly disinterested and self-sacrificing. So there is the 
idea that we can leave “big brother” to make the ju ent for us, be- 
cause he knows best. And I do not say this to ridicule it, because 
basically that is part of our philosophy. We get the job done. We 
get high-minded administrators. We can trust them. 

But I think it was either Congressman Saylor or Congressman 
Devine who said, “We are fallen men. We all make mistakes.” Not 
only that; as we have seen in Russia, there is nothing that is so in- 
sensibly corrupting as having absolutely unsupervised power. And 
after a while you get to think that everything you do is right. No- 
body can question it. 

So I would say to you: We in the bar association took that view 
several years ago in endorsing S. 272, providing for judicial review 
in this area. We took it in the ABA proposal. We believe not only 
Me > special bill, but our proposals, deserve your support across the 

oard, because we, as a democracy, are accustomed to entrust vast 
powers to administrators for one reason. We can call them to 
account. 

Bear in mind—and it is a good note to leave it on—vou have seen 
the increasing claims of the most sweeping executive privilege. This 
I am saying for myself, not for the ABA. That is on the one hand. 
And if you have insulation of administrative action on the other, you 
have created a machine that is just unchecked and uncheckable. 

Mr. Mr. Saylor? 

Mr. Sartor. Mr. Berger, I want to commend you, both as a repre- 
sentative of the American Bar Association and as a practicing lawyer, 
for the tremendous contribution which you have made to our consid- 
eration of this very — problem. 

I might say that, from wl personal experience, one of these adminis- 
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torneys that on one occasion took one of the men to court and had 
the court in its decision very frankly say how they arrived at their 
decision, “We don’t know. But unfortunately, you have no remedy,” 

It is my belief, Mr. Berger, that every argument that has been 
advanced by the Veterans’ Administration as to why this type of 
administration should not be passed has been answered by you. They 
are protesting their innocence, I am afraid, too loudly. They are 
human beings. They review their own decisions. And one of the 
things that + worried me with regard to their decisions grows out 
of the fact that they from time to time have commented as to the 
reason that they have turned a case down, that there is no evidence of 
the veteran having had this matter happen to him while he was in 
the service. 

So a veteran will, either through his own ingenuity or the ingenuity 
of one of the service organizations, go out and contact men that he 
served with and get a series of affidavits verifying his original state- 
ment, and resubmit them to the Board, and ask them to review it 
again. Time after time it comes back with the statement that the 
evidence is only cumulative. 

Now, when does the accumulation become such that it is bound 
to overcome the prejudice which already has arrived in the minds of 
men: That the tt come to a conclusion, and they are not going to 
reverse themselves. 

Mr. Bercer. Mr, Congressman, you are illustrating still another 
frailty of the human mind exhibited in courts. After an agency 
reaches a decision, it is very difficult to repudiate it—very difficult. 
You have rehearings. I think the percentage of rehearings that are 

ted by courts is absurdly small—not because ofttimes you do not 

ave meritorious arguments. It is just impossible to get the human 

mind to start turning all over again—virtually impossible. And that 
is why a fresh look is essential. 

Mr, Sartor. Now, Mr. Berger, we have heard the statement that 
the oriental is very, very conscious of not wanting to lose face. I do 
not know why we want to put our own fallacy and our own short- 
comings upon another group. I do not know of any group that hates 
to lose face as much as an average American when he has made up 
his mind that he is right. 

Now, let me ask some questions with regard to your hearing which 
you intend to start de novo. And in this I agree. The approach 
which you have suggested is the only possible approach. The reason 
for that is that in many of these cases there is no record. 

Now, would you insist that the Commissioner or the field represen- 
tative who was going to make this determination should be bound by 
the usual rules of evidence ’ 

Mr. Bercer. I must speak in the framework of our Administrative 
Procedure Code, proposed revision of the ABA, and I must say our 
experience leads us more and more to believe that that is a very 
healthy thing. We are asking the agencies to conform as nearly as 
is practicable to the rules of the Federal courts in civil proceedings. 

t makes for a lawyerlike, streamlined decision, because ultimately 
you emerge with all sorts of hearsay and other materials that really 
are not evidence. If something is going to stick, it ought to be in 
what we call evidence. And this will not be too difficult if you make 
your salary commensurate with the responsibility and get commis- 
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sioners that.can really cut the buck, that are lawyers. They will.han- 
die these things with dispatch. They will not permit any frivolous, 
silly objections to evidence. The exceptions can take it up to the 
court on review, and it will go. 

Mr. Sayvor. Do you feel that these trial or these field representa- 
tives should also follow the two presumptions which we presently 
have in the law? The first is that when a veteran is taken into the 
service, he is presumed to be sound. That is a rebuttable presump- 
tion and can be shown by positive evidence. 

Do you believe—and I am asking you now as a trial lawyer your- 
self—whether you feel that this presumption should be continued 
in the law ? 

Mr. Bercer. Well, I had never met it before, had not thought about 
it, but, if we examine presumptions in principle, a presumption pro- 
ceeds from some rational deduction. And we know that most appli- 
cants get a atc thorough going over and screening. Many people 
that are physically and/cr mentally deficient are screened out. So 
i rebuttable presumption does not seem to be illogical. It seems to 
be reasonable. And that is the test of a presumption. 

Mr. Sartor. Then the second test which Congress has for many 
years laid down is that every reasonable doubt should be resolved in 
favor of the veteran. 

Mr. Bercer. I am nota veteran. I have not represented any veteran 
in the Veterans’ Administration. So emphatically, I have no ax to 
grind. But I feel a debt to every fellow that was in the service, and 
I think that is little enough to do for them. 

Mr. Sartor. Your analogy which you have used, of the Tax Court: 
Would you refresh my recollection here on what happened after the 
Tax Court was originally created? There have been some changes 
in the present court, and I would like, for the record, to have that 
matter brought up to date, so that you can tell us why the Tax Court 
was originally started, what it was in the first instance, and what 
changes have occurred between then and today. 

Mr. Bercrr. Mr. Congressman, far be it from me to assume any 
competence in the tax field. I have got a lot to be modest about in 
that area, but, to the extent of my slight acquaintance, I do not mind 
saying it started out asa Board of Tax Appeals. And in considerable 
part, because of the feeling of the public—let us remember that income 
tax law started, I believe, in 1913. And by about 1924, there was an 
accumulation of dissatisfaction that the so-called appellate staff over 
there in the Commissioner’s Office was making these final determina- 
tions. In a category of cases, I think you could go into the district 
courts for a refund after you had paid. 

So the question was granting some relief before you paid, and that 
was often very important to the taxpayer. Well, in that area, you 
just. had to take the final say-so of the Commissioner’s boys. And 
sentiment grew to set up an independent tribunal that would hear the 
controversies between the taxpayer and the Commissioner, 

And they set it up outside of the Treasury with that object, as I read 
to you from the then current House report. And that was the incep- 
tion of the Board of Tax Appeals. And in course of time, they made 
it into a Tax Court. 
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And it has functioned so splendidly over the years that the ABA 
has a bill in to convert it to a full-dress article III court. They deserve 
it. There is great satisfaction with it. 

And every time we hear about the problems that arise—one of the 
great problems is expertise, for example. Do the administrators have 
expertise? Maybe they do at the Veterans’ Administration, but in the 
SEC veterans shift after 1 or 2 years of service, and in the Tax Court 
they stay 20 years. 

Task you: Who is the more expert? Soa court has a lot to commend 
it, with reasonable tenure. And the Tax Court, of course, is large, 
I think they have got 15 or 16 judges, and they do not emplny 
commissioners. 

My own preference, because of your volume of cases here, would be 
to have a court of about 7 judges with about 50 commissioners. It 
will shrink. 

Mr. Apatr. How many commissioners did you say? Fifty, or 
fifteen ? 

Mr. Bercer. Fifty. Congressman Devine recommended 50. Mind 
you, Mr. Congressman, we are all shooting in the dark here, because 
there is a tremendous group of cases at the outset, and there is only 
one way to deal with the problem to break the back of it—put some 
men to work on it. And even when you add up the salaries, as against 
the whole problem, that really is not too important. But you may 
find that after a year you will not need that many. 

Mr. Sartor. Well, very frankly, again going back to our English 
background and precedent, the English went through just that experi- 
ence. They appointed quite a number. And, as the caseload dimin- 
ished, then they came to what they called the signpost cases. And, 
as they determined these signpost cases by the tribunal, the veterans 
cases began to fall into these various categories. And very shortly, 
the number of field examiners which they had were reduced, until now 
the number is quite small. 

Mr. Bercer. I may say, Mr. Congressman, out of my own experience 
in various fields of Government, I am confident that history will repeat 
itself in that respect here, too. 

Mr. Saytor. That is all. 

Mr. Mrrenexyi. Any questions by counsel ? 

Mr. Downer. I know Mr. Berger is in a hurry. I think it might 
be helpful if he would bring out just one point. He has expressed his 
view as to the necessity of preserving the administrative procedures. 

And I wonder if you could comment just briefly on whether or not 
it would be advisable to require findings of fact and conclusions of law 
to be made and separately stated within the administrative adjudica- 
tion process. 

Mr. Bercer. I would say no; because as soon as you do that, you are 
starting to formalize it. And we should recognize—and I am not a 

student of veterans affairs, but I am impressed by the fact that, of sev- 
eral million claims, 94 percent of them were resolved to the satisfaction 
of the claimant, That isa magnificent achievement. And I would say 
that machinery that accomplishes that deserves to be conserved and 
may even get statutory sanction to the extent that it needs it. That 
would be my feeling. sir. 
__ Mr. Sayror. Mr. Berger, did I understand you correctly to say that 
if, as, and when this committee decides to write a piece of legislation, 
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you ee your services to assist the staff in drafting such 
egislation 

Mr. Beroer. I am confident that I could not bring nearly the skill 
that your skilled counsel and Congressman Devine already have ex- 
hibited, but if I can be of any help as a sounding board or in bringing 
competent suggestion from other areas, I will be happy. Do not hesti- 
tate to call on me, gentlemen. 

Mr. Mrirenetn. Thank you again, Mr. Berger. 

Anything further, gentlemen ? 

Mr. Sayvor. Mr. Ghats, when the representatives of the Vet- 
erans’ Administration come up here on Wednesday, I would like to 
have them bring with them their records of the past 10 years, cases 
which have been before their Board of Veterans Appeals. 

Mr. Mircnevy. You are talking about the numerical figures? 

Mr. Saytor. That is right. 

Mr. Mircnei. The Veterans? Administration will be here’ on 


Thursday, rather than tomorrow. 

If there is no further business, the subcommittee will stand in recess 
until 10 in the morning. 

(Whereupon, at 11:50 a.m., the subcommittee recessed, to reconvene 
at 10 a.m., Wednesday, April 6, 1960.) 
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WEDNESDAY, APRIL 6, 1960 


House or Representatives, 
SPeciAL SuBCOMMITTER ON PENDING JUDICIAL Review 
LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 356, 
Old House Office Building, Hon. James M. Quigley, acting chairman 
of the subcommittee, presiding. 

Mr. Quie.ey. The subcommittee will please come to order. 

Unfortunately, Mr. Mitchell, the chairman of the subcommittee, has 
been detained with an injury this morning, and in his absence I will 
call the meeting to order, and our first witness will be the national 
commander of the Disabled American Veterans, and, Commander 
Fribley, if you will come forward and bring with you any of your 
aids or staff that you wish to accompany you. 


STATEMENTS OF BILL H. FRIBLEY, NATIONAL COMMANDER, DIS- 
ABLED AMERICAN VETERANS; ELMER M. FREUDENBERGER, 
ACTING NATIONAL DIRECTOR OF LEGISLATION, DISABLED 
AMERICAN VETERANS; AND CHESTER A. CASH, ACTING NA- 
TIONAL DIRECTOR OF CLAIMS, DISABLED AMERICAN VETERANS 


Mr. Frretey. Mr. Chairman. I am Bill H. Fribley, national com- 
mander, Disabled American Veterans, and with me are Elmer M. Freu- 
denberger, acting national director of legislation, and Chester A. Cash, 
acting national director of claims. 

It is a pleasure to come before you today to discuss the pending 
bills, and especially the DAV proposal, H.R. 9591, that have as a com- 
mon purpose the establishment of machinery that will permit veterans 
who are dissatisfied with final decisions rendered by the Veterans’ 
Administration to obtain reviews and disposition of the issues involved 
by a higher tribunal. 

Section 211, title 38, United States Code, under subparagraph (a) 
reads as follows: 

(a) Except as provided in sections 784, 1661, 1761, and as to matters arising 
under the chapter 37 of this title, the decisions of the Administrator on any ques- 
tion of law or fact concerning a claim for benefits or payments under any law 
administered by the Veterans’ Administration shall be final and conclusive and 
no other official or any court of the United States shall have power or jurisdic- 
tion to review any such decision. 

The exceptions cited in section 211(a) relate to section 784—suits 
on insurance; section 1661 and section 1761—right of the General Ac- 
counting Office to review and audit certain payments of .the Veterans’ 
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Administration ; and, matters under chapter 37, title 38, United States 
Code, on the subjects of home, farm, and business loans. Insofar as 
VA decisions on compensation and pension claims, among others, are 
concerned, the disposition made of an appellate issue by the VA Board 
of Veterans Appeals is the final and islens word in the case under 
the authorit Salenteed to that Board by the Administrator of 
Veterans’ A ffairs. 

The members of the VA Board of Veterans Appeals, including the 
Chairman and Vice Chairman, are appointed by the Administrator 
with the approval of the President. Sections 4001-4008 of title 38, 
United States Code, relate to the composition, operations, and finality 
of decisions of the Board of Veterans Appeals. 

In Resolution 220, adopted by the 1959 National Convention of the 
Disabled American Veterans, the protest was made that the VA too 
frequently adhered strictly to the letter of existing rules and regula- 
tions in the adjudication of claims rather than basing the decisions 
upon the merits or the justice of the case. Resolution 220 then pro- 
posed that there be established a court of justice, composed of im- 
partial civilians not affiliated with the VA, the military, or General 
Accounting Office, and that the President appoint by and with the 
consent of the Senate, a chief judge and four associate judges who 
shall constitute a court of record and be known as the U.S. Court of 
Veterans Appeals. Our bill, H.R. 9591, is based wpon that national 
convention resolution. 

The VA has issued rating instructions from time to time which, if 
followed closely in all instances by its hundreds of rating specialists 
throughout the Nation, would have gone far in dispelling doubt and 
uncertainty in the minds of many veterans and their representatives. 
For example, the long-existing definition of resolving reasonable 
doubt in favor of claimants is probably about as good a directive as 
could be evolved on such a general subject. This VA definition, found 
on page 1 of the schedule for rating disabilities, reads as follows: 

By reasonable doubt is meant one which exists by reason of the fact that the 
evidence does not satisfactorily prove or disprove the claim, yet a substantial 
doubt and one within the range of probability as distinguished from pure specu- 
lation or remote possibility. It is not a means of reconciling actual conflict or 
a contradiction in the evidence; the claimant is required to submit evidence 
sufficient to justify a belief in a fair and impartial mind, that his claim is well- 
grounded. Mere suspicion or doubt as to the truth of any statements submitted, 
as distinguished from impeachment or contradiction by evidence or known facts, 
is not a justifiable basis for denying the application of the reasonable doubt 
doctrine if the entire, complete record otherwise warrants invoking this doctrine. 
The reasonable doubt doctrine is also applicable even in the absence of official 
records, particularly if the basic incident allegedly arose under combat, or 
similarly strenuous conditions and is consistent with the probable results of 
such known hardships. 

With a total of approximately 800 rating specialists in the service 
of the VA comprising medical and nonmedical personnel with diver- 
sified backgrounds and varying degrees of abilities and attitudes, with 
authority to exercise independent judgment toward claims within 
the framework of the controlling veterans laws and governing VA 
instructions and regulations, and with traveling supervision of these 
67 farflung regional offices and other installations having adjudica- 
_ tion activities largely concentrating on time studies and work measure- 
ment instead of upon the technical aspects of the work, is it any wonder 
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that a demand has sprung up for the establishment of a special court 
to have jurisdiction of appeals from VA decisions? 

We he nag to mention one major source of irritation, that, as. 
pointed out in Resolution 300, adopted at our most recent national con- 
vention, there are far too many instances wherein the VA has resorted 
to opinion rather than the doctrine of clear and unmistakable error to 
sever Service connections originally granted by boards of competent 
jurisdiction and perhaps continued through the years by other rating 
ea until some later group gets the case and changes the whole 
picture, for some reason or other. 

It is our firm belief that a case must be strong indeed, from an 
evidentiary standpoint, for the VA Board of Veterans Appeals, com- 

osed of V A officials, to reverse and grant a claim that has been denied 

y the adjudication employees of a regional office. Human nature 
being what it is, and the desire to present a solid front being as strong 
as it is, can it be seriously cman that the VA Board of Veterans’ 
Appeals invariably and always considers and determines appellate 
issues in a completely impartial and detached manner é 

Even if our doubts in this matter were shown to be unwarranted 
the DAV would still earnestly contend that veterans should have the 
right under the law, if they care to exercise it, to go to court after a 
final decision is obtained from the Veterans’ Administration. Why 
should veterans be made the exception when the general public in their 
dealings with other Government agencies have such recourse available 
in the event of dissatisfaction with administrative determinations ¢ 

How can such discrimination possibly be justified? We do not pro- 
ew that the Federal courts be thrown open, everywhere, to such 

itigation for we can foresee that such action might result in a serious 
congestion of the dockets and would also result in a very considerable 
lack of uniformity in decisions rendered, all to the detriment of 
veterandom. 

We propose that the solution lies in the establishment of a special 
Federal court having its permanent seat in Washington, D.C., and 
serviced by a staff well versed in veterans legislation, with such court 
having sole and exclusive jurisdiction over timely and proper appeals 
from decisions of the VA Board of Veterans Appeals. 

In support of our position that the Congress should enact legislation 
to create a U.S. Court of Veterans’ Appeals I have asked Mr. Cash 
of our claims service to present a statement for the record on the 
basis of his experience, and, with your permission, Mr. Chairman, Mr. 
Cash will now relate briefly some of the instances of VA determinations 
that might well serve as the basis for further review and possible 
reversal before an impartial appellate court of justice. 

Thank you. 

Mr. Quietry. Thank you, Mr. Commander. 

We will be happy now to hear from Mr. Cash. 

Mr. Casu. Thank you, Mr. Chairman. 

I welcome this opportunity to appear before you today, and to sup- 
plement the previous remarks in support of H.R. 9591, a bill to pro- 
vide judicial review of decisions of the Board of Veterans Appeals in 
veterans claims. I offer the following comments as the acting na- 
tional director of the Claims and Rehabilitation Service of the Dis- 
abled American Veterans and from the viewpoint of our 1382 recog- 


ates 
r as 
are 
ard 
der 
the 
ator 
38, 
lity 
the 
too 
ula- 
lions 
DTO- 
im- 
eral 
the 
who 
t of 
onal 
a, if 
lists 
and 
ives, 
able 
e as 
und 
t the 
ntial 
pecu- 
ct or 
lence 
well- 
tted, 
‘acts, 
loubt 
rine. 
ficial 
t, or 
ts of 


2326 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


nized, accredited national service officers who, from day to day, actu. | cifi 
ally prepare, present, and prosecute veterans claims from the many Mi 
Veterans’ Administration offices of original jurisdiction on up to the — a 
Board of Veterans Appeals. me’ 
The Disabled American Veterans is a service giving veterans or- ] 
“ganization. Our prinicple activity is the servicing of veterans claims § fo! 
which includes the review, the development, preparation, and perfec. — '¢ 
tion of evidence, the presentation of the claim before appropriate rat- J" 
ing or review boards, and finally the prosecution of the claim through Th 
the filing of briefs and arguments to include appeals to higher rating ack 
agencies within the Veterans’ Administration. cor 
The official records of the Disabled American Veterans, which are — "°° 
furnished to the Congress, reveal that last year our 132 full-time ac- J ™® 
credited national service officers, stationed in every Veterans’ Ad- — ts 
ministration regional, district, and the central office, reviewed over — 1” 
250,000 individual veterans claims and appeared before rating agencies — 28 
in the claimants behalf in 126,930 of these cases. Of this number, the the 
Disabled American Veterans prepared and presented 4,578 appeals — ™. 
to the Administrator through the Board of Veterans Appeals. 
Every single appeal case was carefully reviewed by our appeals for 
representatives and personally presented before the Board of Vet- — 2 
erans Appeals. Of the 4,578 appealed cases handled, we obtained — ™* 
647 favorable decisions and 2,828 denials. The remainder were either — ™! 
remanded for additional development or withdrawn or are pending : 
decision. Under rule 19, of the rules of practice, we have requested — 'S 
reconsideration in less than 25 of the total of denied appeals and of 
won reversal in a very small number of these cases. beg 
Every appeal decision in the cases we represent. is reviewed again f 
very carefully for correctness. As the claimants’ counsel, we want — °" 
to assure ourselves that the final appeals decision is in conformity de 
with the law and-the facts in the case and in keeping with the broad 
liberal policy of the Veterans’ Administration and the statutory and f°’ 
regulatory mandates that admonish the Veterans’ Administration to do 
resolve all reasonable doubt in the claimant’s favor. - 
Therefore, the long and varied experience we of the Disabled 
American Veterans have had with the handling of individual cases, 
and our close observation of the final appeal decisions made in these | 
cases, lead us to conclude that some form of judicial review should |... 
be established. 
We feel that we can best demonstrate the need for judicial review ) 
by citing to you several example cases from among hundreds we main- 
tain for the purposes of this legislation. The following 10 selected | 4; 
individual cases involve different questions at issue and will reveal the 


obvious inequities in the decisions when we review the facts and evi- | oo. 
dence in each case. | 

col 

CASE NO. 1—SERVICE CONNECTION FOR STOMACH ULCER DISABILITY 


The question is this case is whether the evidence of record and the ki 
application of Veterans’ Administration law and regulation permits 
a finding of service connection for duodenal ulcer. 7m 

This veteran had active military service from April 18, 1941, to I 
December 14, 1944, of which 29 months were spent in the-Asiatic Pa- | °” 
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cific area with combat in the Papuan and New Guinea campaigns. 
Military clinical records reveal extensive treatment for malaria attacks 
and ankylostomiasis although there is no official clinical record of treat- 
ment for a stomach ulcer. 

Following discharge from service, the veteran was rated 50 percent 
for malaria until July 1948. In view of the absence of service clinical 
records, the veteran submitted in evidence sworn affidavits from three 
service associates who served with him in the 32d Infantry Division. 
These affiants testified that the veteran received treatment for a stom- 
ach condition during service on a number of occasions and that he 
complained of having severe stomach _ and they recall the veteran 
receiving medication for a stomach disorder. There is of record a 
medical statement from a qualified physician, Dr. E. W. B., who has 
testified under oath that he first examined the veteran on January 2, 
1945, and diagnosed a peptic ulcer and prescribed medication consist- 
ing of antacids, sedatives, and belladonna and further testified that 
the veteran continued to suffer from stomach complaints until surgery 
in 1953. 

Dr. T. D. E. also testified that he treated the veteran in May 1947 
for typical peptic ulcer, prescribing an ulcer regimen. It will be 
noted that the veteran submitted himself for definite medical treat- 
ment for stomach ulcer within 1 month following his discharge from 
military service. 

Despite the above evidence which includes rigorous military service, 
testimony of several service associates who witnessed manifestations 
of stomach disability in service, and the testimony of reputable physi- 
cians who examined the veteran within a month following discharge 
and found typical peptic ulcer, the Board of Veterans Appeals, in an 
original decision of August 5, 1958, denied service connection for duo- 
denal ulcer. 

It is obvious that little or no weight has been accorded any of the 
evidence related above and certainly this evidence creates a reasonable 
doubt of service connection which has not been resolved in the vet- 
eran’s favor. 


CASE NO, 2—SERVICE CONNECTION FOR CAUSE OF DEATH 


The question at issue in this case is whether the veteran’s death re- 
sulted from service-connected causes so as to entitle his widow to death 
compensation. 

The veteran died March 28, 1958, at the age of 39 from pneumonia 
and bronchogenic carcinoma. During his lifetime he was 70 percent 
disabled from gunshot wounds of the abdomen and back with abdom- 
inal adhesions, loss of right kidney and injury to the left pleural 
cavity with retained foreign bodies. 

The veteran served from June 1944 to September 1945 and during 
combat in the Ardennes campaign in Europe, sustained a shell frag- 
ment wound of the back and side, resulting in removal of the right 
kidney and gunshot wound damage to muscular structure of the back. 

Following surgery for removal of the kidney, he developed pneu- 
monia in the left lung, complicated by left hemothorax and left 
ag effusion. Chest X-rays at the time revealed calcific tracheo- 

ronchial lymph nodes in the left lung root with obliteration of 
sinuses and thickened pleural tissue. 
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This was called sero-fibrinous pleurisy with adhesions. He was 
admitted to a veterans’ hospital in March 1958 when chest X-rays 
revealed pneumonitis in the left lung with density over the entire 
left hemothorax. Despite heavy treatment, he expired and autopsy 
revealed death was caused by left lobar pneumonia and cancer of 


the lungs. 

The Bound of Veterans Appeals, in a decision dated November 4, 
1958, held that the extensive gunshot wounds, resulting in the re- 
moval of the kidney and postoperative pneumonia complicated by 
extensive infection in the lungs, had nothing to do with the onset 
of pneumonia and cancer in 1958 which caused death. The Appeals 
Board went even further in holding that the extensive gunshot wound 
residuals and lung and pleural infection did not even result in debuli- 
tating effects and general impairment of health to the extent that 
the veteran was rendered less capable of resisting the effects of the 
malignancy and the pneumonitis which caused death or that such 
residuals constituted a material factor in accelerating death. 

This case does not support the Veterans’ Administration’s conten- 
tion that reasonable doubt is resolved in favor of this combat disabled 
veteran and his deserving widow. 


CASE NO, 3—SERVICE CONNECTION FOR HEARING DISABILITY 


The issue in this case is whether the circumstances of military serv- 
ice permanently aggravated a hearing disability. 

This veteran enlisted in November 1942 and was discharged No- 
vember 1945. Three months after entering service, he was hospitalized 
for a sore throat and at that time he was noted to have ear drum 
trouble with diminished hearing in the left ear. 

The examination at enlistment was normal in all respects. Begin- 
ning in September 1943, he was assigned to flying duty. He served 
as a radio operator aboard a B-17 Air Force bomber, participating in 
five major campaigns in the European Theater of Operations and 
two in the Asiatic-Pacific Theater of Operations. He was awarded 
the Purple Heart, Air Medal with bronze oak leaf cluster, Distin- 
guished Flying Cross with the silver oak leaf cluster and was a mem- 
ber of a combat air crew making some 65 flying hours of high altitude 
flying. particularly over the Himalayas. 

Such strenuous flying duty is most conducive to the aggravation of 
any hearing defect. On discharge from service, he was noted to have 
severe deafness of the left ear. In 1946 a Veterans’ Administration 
rating board held that the deafness of the left ear was aggravated 
by service and service connection was granted. 

In addition, service connection was granted for severe gunshot 
wound of the left thigh, involving partial paralysis of nerves in the 
left leg. In November 1957 the Board of Veterans Appeals upheld 
a proposal to sever service connection for defective hearing on the 
basis that it was not aggravated in service and that the respiratory 
condition and high level flying duty contributed in no way to its 
aggravation. Service connection had, therefore, been in effect for 
the hearing disability for 11 years. 

Equity demands, under the circumstances in this case, that service 
connection be restored for the defective hearing if the benefit of doubt 
is resolved in the veteran’s favor. 


res 
chi 
he 
ice 
19 
he 
fib 
co 
ble 
Tl 
; bo 
dis 
Cll 
re] 
tir 

ve 
ces 
aff 
sp 
Be 
cu 
lu 
no 
sa. 
ce! 
to 
th 
tir 
di 
de 
Ja 
to 
in 
be 
va 
wi 
hy 
ki 
sit 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2329 


‘CASE NO. 4—SERVICE CONNECTION FOR CAUSE OF DEATH 


The issue in this case is whether the service-connected lung and 
respiratory conditions, described as pulmonary tuberculosis and 
chronic bronchitis, caused or contributed to the cause of death from 
esophogeal bleeding. _ 

The veteran served from June 1917 to January 1919. It has been 
held that he incurred active pulmonary tuberculosis in military serv- 
ice and he underwent treatment for active tuberculosis from 1925 to 
1937. He subsequently developed a chronic bronchitis which was also 
held to be service connected and in 1947 he was noted to have extensive 
fibrosis of both lungs from tuberculosis. 

During hospitalization in 1950, he was noted to have chest pain and 
coughing blood-streaked sputum. It was felt, at the time, that the 
bleeding was more likely due to bronchiectasis or chronic bronchitis. 
There were noted numerous calcified tubercular lesions throughout 
both lung fields. The examination revealed complications from this 
disease on the chest, face and nose. Beginning in 1952, he developed 
cirrhosis of the liver and esophogeal varices. A subsequent hospital 
report revealed continued coughing with blood streaking with con- 
tinned hemorrhages. 

He died June 1, 1958. Dr. T. C. S. testified that he had treated the 
veteran for the past 5 years for chronic bronchitis and an almost in- 
cessant cough with definite air hunger. There are of record several 
affidavits from friends and relatives who describe severe coughing 
spells prior to the veteran’s death. 

In a decision, dated April 21, 1959, despite the above evidence, the 
Board of Veterans Appeals held that the far advanced arrested tuber- 
culosis, complicated by chronic bronchitis and extensive fibrosis of all 
lung lobes with evidence of severe coughing spells and air hunger, had 
nothing to do with the cause of death. The Board went further to 
say that the service-connected conditions, which were rated 100-per- 
cent disabling, due to inability to work, were not of sufficient severity 
to have had even a material influence in accelerating death. This is 
the case of a World War I veteran, seriously disabled during his life- 
time and 100-percent disabled at the time of death, who undoubtedly 
died from the above-described service-connected disabilities. The 
decision in this case served to deny his widow death compensation. 


CASE NO, 5—-SERVICE CONNECTION FOR HYPERTENSION 


This veteran served during World War II from August 1941 to 
January 1946 and again in the Korean conflict from November 1950 
to August 1951. 

Service connection is in effect for kidney disease and an examination 
in December 1952 revealed a nonfunctioning right kidney. In the 
beginning of January 1953, the blood pressure was found to be ele- 
vated and a diagnosis of essential hypertension was made. There is 
medical testimony of record to indicate that hypertension coincides 
with the gradual decrease in kidney function. 

It is believed that it is medically sound to argue that, in this case, 
hypertension developed from loss of function of the right kidney and 
kidney disease. Medical evidence of record is in favor of this propo- 
sition and the Veterans’ Administration possesses no evidence to con- 
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trovert this argument. The Veterans’ Administration regulations pro- 
vide that any disability developing directly due to, and proximate re- 
sult of, a service-connected disability, will be regarded as service 
connected. 

It would appear to be inequitable to ignore the expert medical testi- 
mony of record and accepted medical principles regarding the causes 
and origins of essential hypertension. 
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CASE NO, 6—SERVICE CONNECTION FOR DISABILITY AFTER SEVERANCE 


The issue in this case is whether epilepsy is connected with military 
service. 

This veteran served from July 7, 1943, to September 6, 1944. No 
defects were noted at enlistment. In Jul 1944, over 1 year after in- 
duction, the veteran was hospitalized following several epileptic sei- 
zures. While under physical disability, he related statements. against 
his own interest, that he had had his first seizure at the age of 15 years 
and prior to service. 

Examination revealed him to be tense, anxious but with average in- 
telligence. However, a diagnosis of epilepsy was established and he 
was medically surveyed from service. When this case was originally 
rated, service connection for epilepsy was assigned. However, in 1957, 
service connection was declared to be clearly and unmistakably in er- 
ror and, accordingly, was severed. The veteran had been service- 
connected and drawing compensation for approximately 13 years and 
at. the time of severance was rated for a chronic brain syndrome asso- 
ciated with convulsive disorder. The veteran denies, under oath, ever 
having had epilepsy prior to service and has submitted considerable 
affidavits from persons who likewise testify that he had no convulsive 
seizures prior to service. 

There is of record a statement from his school that there is no rec- 
ord of any convulsions or abnormal condition during the veteran’s 
school period. The veteran’s mother and half brother have also stated, 
under oath, that the veteran had no epileptic seizures prior to serv- 
ice. Despite this evidence, the Board of Veterans’ Appeals in a deci- 
sion of December 4, 1957, denied restoration of service connection, 
placing full reliance on the statement made by the veteran following 
his first epileptic attack in 1944. : ; 

Little weight or credence has been given to the sworn testimony 
of several witnesses, including the veteran’s sworn testimony and little 
or no attention has been credited to the fact that this veteran served 
well for over a year prior to the first attack and then the evidence re- 
veals some question as to whether a head injury was incurred in 
service, 

Fair and judicious consideration of all the facts and evidence in 
this case would resolve whatever doubt remains in the veteran’s behalf. 


CASE NO, 7—-SERVICE CONNECTION FOR CAUSE OF DEATH 


The issue in this case is whether the facts and evidence prove the 
veteran died from service-connected causes. 

The veteran served continuously from December 7, 1941—Pearl 
Harbor Day—to November 14, 1957, and from November 19, 1957, 
to January 15,1958. While still on active duty he committed suicide 
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by self-inflicted gunshot wounds. It has been established that prior 
to such suicide the veteran demonstrated many overt psychotic mani- 
festations and other signs of deteriorating mental illness. 

He was in debt financially, had been drinking alcoholic beverages to 
excess, and had entered into a bigamous marriage. It was the original 
determination of military authorities that the veteran was of sound 
mind and that his suicide was the result of his own misconduct. On 
a later determination, however, the Surgeon General of the Depart- 
ment of the Army, on reconsideration of the entire case, determined 
that the veteran was mentally unsound at the time of self-destruction 
and such unsoundness was not due to misconduct. The Surgeon Gen- 
eral further stated in such opinion: 

In the absence of convincing evidence to the contrary it is assumed in the case 
of Sergeant D. that his behavior during the last few months of his life; namely: 
Bigamous marriage to a prostitute, indiscriminate handling of finances, and con- 
tinuous drinking were in retrospect the detectable signs of a mental illness which 
rendered him of unsound mind and led him to suicide. 

The Secretary of the Army concurred in this decision stating fatal 
wound was self-inflicted while mentally unsound. The Board of Vet- 
erans’ Appeals in an original decision in December 1958, and on re- 
consideration in January 1960, held that, despite the determination 
by the Surgeon General of the Department of the Army, the facts 
in this case do not support the conclusion reached by the Surgeon 
General. The Veterans’ Administration holds, in effect, that the de- 
termination by the Surgeon General admits to nothing more than 
speculation and that the death is attributable to willful misconduct 
and therefore denies death compensation to the widow. 

In the’ consideration of this case great pete os must be attached to 
the determination of the Surgeon General and the policy of the Veter- 
ans’ Administration is such that all reasonable doubt should be re- 
solved in the claimant’s favor. 


CASE NO. 8—INCREASED COMPENSATION RATING 


The issue in this case is whether an increased compensation ratin 
is in order in accordance not only with the facts in the case but or 4 
the applicable schedule for rating disabilities. 

This veteran served from November 14, 1939, to September 27, 
1945, and, as a result of such service, incurred a psychiatric disability 
diagnosed as anxiety state. This veteran was examined in September 
1958 which included information that he had been unemployed since 
the latter part of 1956. 

History reveals that he had been hospitalized in two different hos- 
pitals in 1958 for anxiety reaction. He demonstrated many com- 
plaints and other symptoms of tremors and sweating with hyperactive 
reflexes. The psychiatric examiner stated the man to be much worse 
than when examined in 1952 and that he has now reached a point 
where he is not. able to work and his handicap is severe. The exam- 
iner diagnosed severe chronic anxiety reaction with no industrial 
adaptation and with the recommendation that he be treated in a mental 
hygiene clinic. 

On the basis of this examination, the veteran’s claim came before 
the rating board and a majority of the members of the board assigned 
a rating of 50 percent under the schedule. One member dissented and 
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the dissent was concurred in by the assistant adjudication officer and 
the case came before the Appeal Board on this basis. 

Despite the findings of severe disability, unemployment and indus. 
trial inadaptation, the Board of Veterans Appeals, in a decision of 
February 9, 1959, concurred with the minority dissent and assigned a 
rating of 30 percent. In this case, the Appeals Board gave little or 
no weight to the fact that a majority of the Board favored the higher 
50 percent rating and apparently gave little or no weight to the 
above facts and history. 

The evidence in this case most surely reveals the veteran to be 
severely disabled from the psychiatric condition and in determining 
the proper rating of compensation, the veteran should have recourse 
to court review. 


CASE NO. 9—SERVICE CONNECTIONS FOR CAUSE OF DEATH 


The issue in this case is whether the veteran died of service- 
connected causes. 

He served from September 1942 to October 1943 and was discharged 
from service because of epilepsy with convulsive seizures. Prior to 
his death he was rated 100 percent disabled because of chronic brain 
syndrome with convulsive disorder and psychiatric reaction. The 
evidence reveals that on September 14, 1957, he was found alongside 
a railroad track, having been struck by a moving train sustaining a 
fracture of the skull and left mandible. 

The coroner report states that the deceased had been drinking 
heavily before his death, although no laboratory tests were taken and 
no autopsy was made. In the original rating the majority members 
of the rating board held that the veteran suffered an accidental 
death by reason of being placed in a position of jeopardy due to 
the service-connected disability. 

The minority—occupational—member dissented by holding that 
“to say the veteran was in a convulsive seizure at the time of death 
was only conjecture.” In a merged appeal decision, dated August 
15, 1958, the Board of Veterans Appeals gave little weight or credence 
to the majority decision and held that the 100 percent disabling 
neuropsychiatric disease with convulsive seizures did not contribute 
materially or substantially to the cause of death and stated further, 
in effect, that to resolve such doubt in the veteran’s favor would be 
entering the realm of speculation and conjecture. Based on this 
decision the veteran’s widow and minor children have been denied 
death compensation. 


CASE NO. 10—SERVICE CONNECTION FOR HEART DISEASE 


The question at. issue in this case is whether hypertensive and 
arteriosclerotic heart disease is connected with military service. 

This veteran served from July 3, 1943, to October 13, 1945, in the 
U.S. Navy which involved considerable oversea duty. At induction 
in the service he was normal in all respects. In 1943 and 1944 he 
was hospitalized for muscle pains and sore throat which was diagnosed 
as catarrhal fever and chronic tonsillitis. 

In February 1945 he was admitted to the hospital for chest pains, 
cardiac distress and EKG indicated abnormal readings. The veteran 
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continued to have attacks of precordial pains with elevated blood 
ressure readings with subsequent treatment for chest pains and car- 
diac disorders. 

There is of record medical affidavits from 11 reputable, qualified 
physicians some of whom testify as to the existence of cardiac dis- 
ability and hypertension even while on active duty. Dr. J. E. W. 
actually treated the man while aboard ship and found heart symptoms. 
There is an abundance of affidavit evidence, both medical and lay, 
attesting to the onset and development of the ve‘eran’s cardiovascular 
condition during and following World War II. 

In an original decision of February 1959 and reconsideration deci- 
sion of March 1960, the Board of Veterans Appeals has held that, 
despite the abundance of medical testimony and statements of friends 
and associates plus a complete photographic description of war con- 
ditions undergone by the veteran, there is no basis to establish service 
connection for cardiovascular disease which resulted in a true heart 
attack, diagnosed as myocardial infarction in 1952. The veteran has 
otherwise furnished considerable evidence describing the Pacific Is- 
land on which he served and the special hardships and unusual cir- 
cumstances of service which were conducive to producing cardiovas- 
cular disease, The Veterans’ Administration has, in effect, determined 
that the original sypmptoms which began in service and which con- 
tinued thereafter, were only symptoms of neuropsychiatric disease. 

We are positive that, were the facts in evidence in this case pre- 
sented to an impartial, unbiased judicial body, the benefit of doubt 
would most surely be resolved in this seriously disabled veteran’s 
favor. 

Mr. Chairman, that concludes our remarks, but I should like to add 
that I have not included either the names or the claim numbers in these 
individual cases inasmuch as that is confidential information: how- 
ever, we will be glad to furnish the names and claim numbers to the 
committee on request. 

Mr. Quie.try. Thank you, Mr. Cash. Do you have any other state- 
ments to submit from any of your other members ? 

Mr. Fristey. Mr. Chairman, this concludes our statement for this 
morning. 

Mr. Quiciry. I know you are in a hurry, and if you have to leave, 
say so, but I have a question that I would like to direct particularly 
toward Mr. Cash. 

I notice you are acting national director of claims. How long have 
you served in this capacity ? 

Mr. Casu. Since December, and now approximately 5 months, sir. 

Mr. Quiatey. And before that were you involved in this or was this 
an entirely new assignment ? 

Mr. Casn. Before that I was the assistant national director of our 
claims service, for approximately 5 years. 

Mr. Qutietry. All right; so you have a background in it, which is 
what Iam looking for. 

Now, how many claims did DAV handle before the Appeals Board 
on an average, yearly average ? 

Mr. Casu. The average, sir, over the past 10 years, would be about 
5,000 cases per year. | 

Mr. Quieter. About 5,000 cases. In your judgment, considering the 
5 years you have been identified with it and if you were the counsel 
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making the decision, how many of those, on a yearly basis, would you 
take an appeal on? 

Mr. Cas. You mean how many of those cases that have been ap. 
pealed would I have personally taken an appeal ¢ 

Mr. Quieiey. In how many cases did pe have unsatisfied clients, 
where you agree with them they should be unsatisfied, and where, if 
there was a further appeal step to be taken, you would have taken 
it? 

Mr. Casu. That would be difficult to say, sir, exactly, except that 
we are constantly approached with requests from dissatisfied veterans 
who have had decisions made against them by the Board of Veterans 
Appeals, and it is on this basis that we conclude that some higher 
judicial review is necessary ; but to give an exact number, I would not, 
sir. 

Mr. Quietey. Could you give us an approximation? In other 
words, I am trying to figure out how busy this court would be, what 
its volume of work might be if it were permitted, or created by the 
Congress; that is, just from your 5,000 cases a year. Now, I recognize 
thre are other service organizations, and there are attorneys and vet- 
erans who handle their cases on their own, without taking advantage 
of the type of service you offer. 

Mr. Casu. Well, our experience shows that of the 5,000 cases we are 
able to get favorable decisions in about 600, so that leaves 4,400 un- 
favorable appeals. 

Mr. Quie.tey. How many of that 5,000 on an average would go to 
a formal hearing ? 

Mr. Casu. A formal hearing before the Board of Veterans-Appeals! 

Mr. Quieter. Yes. 

Mr. Casu. I would say less than 5 percent request and get a personal 
formal hearing before the Board. 

Mr. Quietey. Am I wrong in assuming that a formal hearing before 
the Board would almost be a prerequisite before going into a court, if 
we created a court? 

_ Mr. Casu. In compiling a complete record, I would say perhaps so, 
sir. 

Mr. Quieter. In other words, I would assume that the average 
judge would be inclined to say you haven’t exhausted your administra- 
tive remedies if you have not had a hearing before the Board itself 
and they decided against you. What I am trying to lead up to is this. 
I think this committee has two questions to decide: First, should there 
be one additional step in the appeals procedure which does not exist; 
and, if there should be, what form should it take ? 

The particular bill which your DAY is supporting, of course, pro- 
poses the creation of a separate court. 

Mr. Casu. That one additional step you refer to is the formal 
hearing? 

Mr. Quietny. No; a court review. 

Mr. Casu. A court review, an additional step beyond the Board of 
Veterans Appeals. 

Mr. Quiéiry. This is the first step this committee should decide: 
whether there should be a formal court of review of the decisions 
of the Veterans Appeals Board. If we decide in the affirmative on 
that, the next question is this: What court should do it? Should it be 
the Court of Claims? Should it be the existing district courts? Or 
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should it be as is suggested in H.R. 9591, a separate court to be created 
to be devoted exclusively to hearing and considering and disposing 
of veterans’ ap als ? 

Mr. Casu. Well, sir, we endorse and support the court as envisioned 
in H.R. 9591, a separate court. 

Mr. Quietey. All right; I am particularly interested in knowing 
why, and ultimately I am going to ask you that if you could not get 
that separate court, would your organization feel it was a step forward 
or a step backward to assign this to some existing Federal court ? 

Mr. Casu. Well, I believe I will let Mr. Fribley, the national com- 
mander, answer that question, because it bears on the resolution 
which came out of our national convention on this question. 

Mr. Fristey. Of course, as Mr. Cash has indicated, and as I have 
started already this morning, we are keenly interested in H.R. 9591. 
However, any improvement over the present system, we certainly 
would be happy to see come about. The mechanics of setting up a 
judicial court of review, I know, will be many, and it would take 
some time, and trial and error, but I feel that in the end, regardless of 
what method, anything that would be different from the present proce- 
dure would certainly be an improvement in regard to the veterans. 

Mr. Quieter. Let me ask you more specifically : Why has the DAV, 
in this particular instance, urged creation of a separate court? What 
is your argument in favor of a separate court which would be known 
as the U.S. Court of Veterans Appeals ¢ 

Mr. Fristey. Well, as I understand your question, Mr. Chairman, as 
we see it, the present regular courts already have their dockets loaded, 
and this certainly would create an additional workload, and in the be- 
ginning I can envision that it will be a tremendous amount of work; 
therefore, that is one of the main reasons we feel that a separate court 
that. would deal entirely with the veterans’ claims and the decisions 
therefor, would be Sothcocde quicker than it would be if you take 
the regular courts that we now have available. 

Mr. Quietey. I think you appreciate that one of the big arguments 
in this particular bill or the several bills that are like it, is that it 
proposes the creation of a new court which would have five judges 
and a chief judge, of course, so immediately, with just the judges’ 
salaries alone, you are over the $100,000 a year bracket. This has 
nothing to do with the matter of providing them with a courthouse, 
with a bailiff, with a clerk, and with all the other paraphernalia that 
acourt must have to function properly. In other words, we are dealing 
immediately with an expenditure, I suspect, in short order, which 
would run the best part of $300,000, and could even reach a half million 
dollars, without any effort at all. 

I think the thing we have to keep in mind is whether we could use 
existing court facilities to do the same job and do it equally as well, 
for less expenditure. 

Mr. Fristey. I certainly realize it will take an additional amount 
of money, but when we are dealing with justice, I do not believe that 
anyone, especially in our great democracy, should tie a price tag on 
to justice itself. We all realize that in our judical system sometimes it 
might become expensive, but in the end, as long as the individual 
American has had his day in court, I do not believe that the monetary 
cost should be weighed as an element in making our determination on 
this point. 
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However, I can see very well the Congressman’s side of it. You 
are the keepers of the Treasury, the till, and you have to be aware 
of the many requests, and also at the same time do what you think 
might be best for the country; but in this regard, especially when we 
are dealing with justice, to me, personally, I can see no monetary 
difficulties in this measure. 

Mr. Quietry. All right, I appreciate your comment, and I think 
you appreciate the problem that is facing this committee. 

Mr. Frisiey. I think I do. 

Mr. Quieter. The problem is: First, should we do something, and, 
if we should do something—what ? 

And your proposal, H.R. 9591, is just one of several approaches to 
this same basic problem. 

_ Mr. Frretey. I understand, Mr. Chairman, and, again, I want to 
state that I personally feel that any improvement over our present 
method would certainly be a step in the right direction. 

Mr. Quictey. I am not suggesting that yours might not be the best, 
The thought I have in the back of my mind is, of course, we might 
have, as we sometimes do in the Congress of the United States, to settle 
for something less than the best, in order to get something. 

Mr. Fristey. Yes. 
ae Chairman, Mr. Freudenberger has a point he would like to 

e. 

Mr. Quictry. Mr. Freudenberger. 

Mr. Frevpensercer. I would Tike to say this in regard to the ques- 
tion you asked: We feel that, if the Federal courts everywhere are 
thrown open to this type of litigation, those courts will not be par- 
ticularly well versed in veterans legislation. Decisions will be made 
that are not uniform, in individual cases, whereas, if you have a special 
court, that court will be able to become thoroughly familiar with the 
veterans legislation and all the rules and regilatictin surrounding it, 
and can concentrate on that one type of case, the veterans cases, and 
we think that is a big advantage in having a special court, apart from 
the fact that you will badly congest the dockets of the other courts if 
you throw them open to this litigation. 

Mr. Quieter. Well, without going into the problem that is involved, 
the already badly congested Federal court dockets, I am not really so 
sure, as a lawyer, that I agree with the desirability of expertise in any 
narrow area with a judge. As a matter of fact, I think maybe your 
problem with the present Appeals Board is that it has become too 
expert, too specialized, too confined in its point of view. 

e do not, for example, have a special veterans court to handle 
labor cases, and we do not have a special Federal court to handle 
cases. 

think over a period of time particular judges, depending upon 
the nature of the assignment that is given to a judge by the chief 
judge, when he first goes on the bench, develops a certain expertness 
in the field and becomes recognized. I am really not so sure that a 
man with a good judicial background, looking at this thing not so 
much as an expert but as a judge, might not, in the final analysis, on 
the average, come up with a more judicial decision than a so-called 
expert. I think maybe one of the things you ought to get away from 
is having these problems determined finally by people who are con- 
fined to this field. 
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One of the things that bothers me about H.R. 9591 is that if this 
Court of Veterans’ Appeals was created it would have the final de- 
cision, Which I think you will admit is somewhat unique in our ju- 
dicial system. 

Now, I agree that the decision has to stop somewhere; somebody 
eventually has to say, “This is it.” Under the present setup, “This 
is it.” is said by the Board, and that is it. Now, what you are sug- 

esting is it should go one step further and the Court of Veterans 
] coals should have the final say. Now, is there any reason why, if 
this court is created, it should be different from a district court or 
different from a Federal Court of Claims, where for good and valid 
reasons, any further appeal can be taken to the U.S. Supreme Cou 
or, rather, to the circuit court and eventually to the Supreme Court 

Mr. Frevpensercer. Nothing, except the fact that it would have 
exclusive jurisdiction over a special certain kind of litigation. 

Mr. Qutatey. Well, even if I were to concede the point for a mo- 
ment, that it should have exclusive jurisdiction, the question is this: 
Should it have final jurisdiction, as well as exclusive, or are we in 
danger of running into the creation of this court which, over a period 
of 20 or 25 years, your successors in office might be back here appear- 
ing before our successors in office, and saying, “This U.S. Court of 
Ve‘erans Appeals has to be changed.” 

It will be doing the same thing that a generation later is being done 
by the Board within the VA itself, and we will need a further ap- 
peal to the district court, the circuit court, or the U.S. Supreme Court? 

I am kind of thinking out loud here, and I do not know how valid 
my thoughts are. 

Mr. FrevupENBERGER. I feel this way, Mr. Chairman; that if some 
point arises during the case, which ordinarily in some other type of 
litigation would permit the person to take an appeal to a higher Fed- 
eral court, the veteran should be permitted to do so. 

Mr. Quieter. All right; Mr. Saylor would like to comment. I am 
sorry you could not be here earlier, Mr. Saylor, but we will give 
you the field, anyway. 

Mr. Saytor. I just want to comment, Mr. Quigley, that you are 
apparently ignoring a very, very modern trend of Congress in ap- 
proaching these very special problems, because, as was discussed yes- 
terday by the witnesses, the United States has set up a court for what 
was originally a Board of Tax Appeals, and now we have a Court 
of Tax Appeals. 

We used to send all of the claims of the Indians into the respec- 
tive district courts and into the Court of Claims. Congress realized 
that it took experts in these fields, so we have set up the Indian Claims 
Commission, which handles these affairs, and just at the last session 
the Congress, taking a look at what was happening in our military 
and realizing that sometimes officers get carried away with their own 
importance in looking at cases, suddenly decided it was absolutely 
necessary for the protection of the men in the services to set up a ci- 
vilian court of military appeals; so there is a great deal of precedent 
for setting up a specific court to handle specific types of cases. 

That is true where there is a great volume of work, so that I would 
like to say that these are just some of the things that came to my mind 
while you were interrogating the witness. 
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Mr. Quieter. I am not denying the existence of the precedent, but 
I do have some doubt about the validity of the trend. 

Mr, Sartor. Let me apologize for not being here to hear your ful] 
statement, but there was a full committee meeting of the Interior and 
Insular Affairs, and I had an important matter dealing with the new 
State of Hawaii, and a matter that actually affected the jurisdiction 
of this committee, so I was torn betwixt and between, and, since I knew 
I had a friend testifying, I decided to take a chance to go over and 
take care of this bill. 

Tam hea to report that the omnibus bill for Hawaii was reported 
out to the ull committee, favorably. 

Now, let me ask you several questions: 

Do you feel, and does your organization feel, that at the present 
time the Board of Review is not giving full effect to the presumptions 
which Congress has requested; that it had to give, in the case of all 
veterans, namely, a rebuttable presumption of soundness, when a man 
enters the service, and, secondly, a presumption that all reasonable 
doubt in every case should be resolved in favor of the veteran ? 

Mr. Cas. Mr. Saylor, as has been pointed out in the 10 individual 
cases that we cited this morning, to be incorporated into the record, 
we feel that there are instances cited in these cases which reveal that 
reasonable doubt is not always resolved in the veteran’s favor, and 
we hope to show in these cases instances where it is not. 

Mr. Sartor. I might tell you that it has been my own observation 
that, in many cases which I ‘eat been interested in, of veterans in my 
own district, I feel that the Board has not resolved these matters in 
favor of the veteran. 

Now, whether or not they are doing it consciously, I do not know. 
I know that I read the statements; that they pay lipservice to these 
orders of Congress, but in actual practice it just does not happen. 

I would like to ask you this—and this is a matter now where we 
get a little bit beyond your immediate organization, and we might be 
getting into philosophy on the question—as to whether or not you 
know of any reason that the Veterans’ Administration and the Board 
of Veterans Appeals would have to take such a positive stand against 
having anyone else look at their decisions? 

In other words, I am trying to find out what happens to them in the 
Veterans’ Administration and in the Board of Veterans Appeals; as 
to why they think that they have become so perfect that no one else 
should take a look at it? 

Now, when someone assumes that attitude, very frankly, my first 
inclination is to assume that they must be trying to hide something 
because, very frankly, no Congressman can go down and examine it. 

This committee does not have a big enough staff to go down and 
examine all of the cases which they handle and, of course, we never 
hear any complaints about the ones on which they decide favorably, 
and the only thing we are going to do, and, very frankly, the proce- 
dure that has been suggested—or was suggested yesterday by Mr. 
Devine and by the American Bar Association—would not allow a 
review in every case, because, after certain cases had been established, 
the precedents were established by the court, the cases would fall into 
certain definite categories and your field examiners conducting a 
thorough hearing would be able to say, “There is justification for an 
appeal or there is not.” 
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Now, I would like to have your comments on this phase of the 
pro osition. 

r. Frretey. I feel like you, Congressman, and I have often asked 

myself why the VA would oppose a separate review, as has been pro- 

osed by several bills that have been introduced at this session of 
Daren, and I find myelf wondering why they would do so. 

First of all, it is hard to answer my own questions, in regard to 
their wanting to be against it, unless it would be that, since they are a 
bureau of the Government, they like to think of themselves as being 
perfect, and overlooking the fact that we are all humans, and we all 
make our Own mistakes, and certainly I know that they make their 
mistakes, but it might be a little bit difficult to have a bureau admit 
that they make mistakes, in order to save face before their fellow man. 
Apparently, that is the only way I can see it. 

r. Sartor. Well, they admit that they make mistakes, because 
they reverse themselves. 

Mr. Yes, sir. 

Mr. Saytor. Now, if they reverse themselves, they cannot be right 
both times. So, all of this legislation is recognized, that we should let 
somebody else get a chance to look at this. Very frankly, I want to 
commend your organization for coming forward and testifying in 
favor of these bills. In other words, our Founding Fathers set up 
three branches of government. 

The first section they set up, of course, was the legislative, and the 
second section under the Constitution sets up the executive, and the 
last section sets up the judicial, and I cannot, for the life of me, un- 
derstand why any group would say that they are representing a seg- 
ment of our veterans a sora mpi and refuse to allow them one-third 
of our Government. at is what they are doing. It, to me, is just 
something that I am having a bit of difficulty in understanding. 

Mr. Frrstey. I wish to assure you the Disabled American Veterans 
have discussed this phase of it many different times in their conven- 
tions in years past and through our conferences, and sometimes we 
might find ourselves out alone, but in the end we feel that, as long as 
we keep the interests of the service-connected disabled veterans at 
heart, we can do no wrong. 

Again, I want to thank you, Mr. Chairman. 

Mr. Quietey. Thank you, Mr. Commander. I will make just this 
one comment. I think I now better understand why the VA has taken 
its present position on the pending legislation. I think I understand 
that better than I understand why Congress, in the first place, decided 
that the veterans alone should not have the right of a court of appeals. 
I think the blame must rest with the Co , because we decided in 
the past, in this particular instance alone, that the decision of the ad- 
ministrative agency was going to be final and there was not going to 
be a court of appeal. 

Mr. Sartor. I might comment to my colleague that, if he had been 
here yesterday, I did bring up the fact that we followed the pattern 
that England set up and, lo and behold, when England suddenly dis- 
covered that their Ferd were not doing right by the veterans they 


immediately reversed themselves. We have not been quite as smart as 
the English. 
Mr. Quictry. Maybe we will get smarter. 
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Thank you, Mr. Commander, Mr. Freudenberger, and Mr. Cash, 
We appreciate your being here, and your fine statements. 

We will now hear Congressman Rodino. Mr. Rodino, we are very 
glad to have you here. 


STATEMENT OF HON. PETER W. RODINO, JR., A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW JERSEY 


Mr. Roprno. Mr. Chairman, I want to thank the committee for this 
opportunity to submit a statement in support of my bill, H.R. 5986, to 

rmit judicial review of decisions of the Board of Veterans Appeals 
in compensation and pension claims. 

Under present law, the only VA decisions which are reviewable in 
the courts are those involving Government life insurance (38 U.S.C.A, 
784). Review of compensation decisions is precluded by 38 U.S.C.A. 
211(a), which directs that “no other official or any court of the United 
States shall have power or jurisdiction to review any such decision.” 
This provision, or one to the same effect, has been part of the law since 
veterans’ pensions were originally established by the Congress. 

Although the judiciary generally looks askance at congressional at- 
tempts to preclude review, it has, in this area, accepted the congres- 
sional directive. Almost without exception, the courts have refused to 
review compensation and pension appeals on the theory that. the pay- 
ments involved are not rights, but mere “gratuities.” 

Thus, the veteran today has no recourse beyond the Board of Vet- 
erans’ Appeals. Many bills have been introduced in prior Congresses 
to remedy this situation, and I am hopeful that this committee will 
see fit to act favorably on one or another of the measures before it this 
session. 

The reasons for allowing the veteran to take his pension claim to 
the courts are the same as for judicial review of other administrative 
decisions: it is essential to our concept of justice and fair play. The 
courts are traditionally the best protector of individual rights and the 
best insurance against arbitrary administrative action. We can be 
sure that Government will operate fairly and judicially only if we 
permit the courts to keep a judicial eye on Government operations. 

For these reasons, judicial review should be available for every ad- 
ministrative proceeding which has a substantial effect on the individual 
petitioner. 

The idea that a veteran’s pension is a mere gratuity or privilege, 
therefore not requiring the same judicial safeguards as a property 
right, does not bear close examination. Pensions are not given the 
veteran 2s charity; they are given for good and sufficient reason and 
for services rendered. To treat them as a gratuity falsely minimizes 
the veteran’s sacrifice and service. 

In any case, as leading writers in the administrative law field have 

inted out, the “gratuity” theory is basically irrelevant. Professor 

vis, for example, in opposing its use by the courts, has said: 

* * * The Government is still the Government, even when it is dispensing 
bounties, gratuities, or privileges. We want it to be fair no matter what the 
activities may be. Often the best way to assure Government fairness is by 


relying upon judicial enforcement of the usual concepts of fairness.— (Kenneth 
Culp Davis, 70 Harvard Law Review 193, 225.) 
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‘The writer went on to make the further point that, even if there is 
no Tigo in the legal sense, to a pension, once the pension program 
js established there may be a very definite right to have the program 
arya with the highest degree of fairness that can be provided. 

Ibid. 

We must remember that we are dealing with a program which di- 
rectly affects a vast number of citizens, many of whom may never 
have a more significant contact with an administrative agency. The 
impression they get of the fairness of the whole governmental opera- 
tion may depend on their treatment in this one case. 

With all these considerations in mind, therefore, I urge that this 
committee approve legislation to provide judicial review for pension 
and compensation decisions of the Veterans’ Administration. My 
bill, H.R. 5986, would provide review by direct appeal to the existing 
Federal courts. I favor this approach for the following reasons: 

1. There is no reason to believe that this measure would flood the 
dockets of the courts, which admittedly are crowded. The expense 
of taking the case through this further litigation will undoubted] 
serve to discourage trivial oF capricious appeals. On the other han 
even though only a few cases may actually be taken to the courts, the 
very fact that review is available will both inspire confidence in the 
system and act as a check on possible arbitrary action by the adminis- 
trative agency. Moreover, it will be noted that my bill does not au- 
thorize review by the Supreme Court, where concededly it would be a 
great burden. 

2. By permitting review in the existing courts we guarantee that 
the reviewing authority is entirely independent of the administerin 
agency, and, also, that it will not adopt a fixed attitude toward this 
class of cases such as is likely when the reviewing authority has been 
especially set up to hear only that class of cases. 

3. The scope of review which H.R. 5986 provides is liberal enough 
to make the review meaningful, and at the same time restrictive enough 
so that the agency’s decisions are not disregarded. Under section 
4009(b) the Board’s findings are to be conclusive if they are supported 
by a preponderance of the evidence. Reversal is ey only if they 
are contrary to a preponderance of the evidence, or if they are con- 
trary to law. On the other hand, the court may hear additional 
evidence, or if they are contrary to law. On the other hand, the court 
may hear additional evidence if there is a showing of good cause. 

I might add that I would not oppose the setting up of a special court 
for veterans’ cases, if this is the approach which the committee ulti- 
mately approves. However, I should like to suggest, in line with 
point 2, infra, that such a court not be com of permanent mem- 
bers, but instead be a court to which judges from the existing judiciary 
may be appointed on a rotating basis. 

Mr. Quietey. Thank you very much, Mr. Rodino. 
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STATEMENTS OF FRANCIS W. STOVER, DIRECTOR, NATIONAL LEGIS. 
LATIVE SERVICE; AND NORMAN D. JONES, DIRECTOR, NATIONAL 
REHABILITATION SERVICE, VETERANS OF FOREIGN WARS OF 
THE UNITED STATES; ACCOMPANIED BY WYMAN H. CHADWICK, 
REGIONAL FIELD REPRESENTATIVE; ROBERT L. ASHWORTH, AS. 
SISTANT CHIEF OF CLAIMS; GERALD H. WHITE, CHIEF APPEAIS 


CONSULTANT; AND JOHN D. FAGAN, LEGAL CLAIMS CONSULTANT, 
MEMBERS OF THE NATIONAL REHABILITATION SERVICE STAFF, 
VETERANS OF FOREIGN WARS OF THE UNITED STATES 


Mr. Quictry. We will next hear from, I believe, Mr. Stover, direc- 
tor of the national legislative service for the VFW. 

It is good to see you, Mr. Stover. 

Mr. Srover. Mr. Chairman and members of the subcommittee. 

I have with me Mr. Norman Jones, director of our rehabilitation 
service and also seated here with me, right behind me, from left to 
right, is Mr. Robert Ashworth, our assistant chief of claims; Mr. 
ve Chadwick, our regional field representative; Mr, Gerald 
White, who is our chief appeals consultant, and Mr. John Fagan, from 
Hazleton, Pa., who is our legal claims consultant. 

Mr. Quieter. Well, we welcome all of you, but particularly Mr. 
Fagan, because at the moment this subcommittee is made up of Penn- 
sylvanians. 

Mr. Srover. Mr. Chairman and members of the subcommittee, 
I deeply appreciate this opportunity and privilege to appear here 
today before this subcommittee to present the national viewpoint of 
the Veterans of Foreign Wars with respect to pending bills which 
would create a court or other authority to independently review denied 
claims and decisions of the Veterans’ Administration. For the reco 
my name is Francis W. Stover, and I am the director of the nationa 
legislative service of the VFW. 

As I understand it, one of the principal purposes for this hearing 
is to inquire into the adequacy of the present appeals system of the 
VA. As you know, the VFW operates a nationwide rehabilitation 
program with VFW service officers located in every VA regional office 
in every State in the Union. 

Consequently, the VFW has accumulated considerable knowled 
and experience representing veterans at every stage and level of the 
VA claim process, and the VFW is very deeply concerned with any 
inquiry that looks toward any possible organic or fundamental 
changes in the present claims and appellate structure of the Vet- 
erans’ Administration. 

The proposals being considered this date have been under official 
consideration by the VFW since August of 1958. Two years ago at 
the VFW’s 59th Annual Convention, which was held in New York 
City, August 17 to 22, 1958, a resolution was adopted, outlining the 
position of the VFW concerning court review of VA claims and 
decisions. This resolution reads as follows and includes some of the 
thinking and reasoning behind this official position of the Veterans 
of Foreign Wars: 
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RESOLUTION No. 280 


COMMITTEE TO REVIEW PRESENT STATUS AND ACTIONS OF BOARD OF VETERANS APPEALS 


Whereas during the last 25 years, there has been no improvement in the pro- 
cedure under which the Board of Veterans Appeals is authorized to function 
making it evident that some change for the better is warranted and neces- 
sary, and 

Whereas resolutions have been submitted to this convention calling for a cor- 
rection of the present situation in regard to personnel and decisions of the Board 
of Veterans Appeals, and 

Whereas legislation has been introduced in the present session of Congress 
which would amend the Veterans Benefit Act of 1957 identified as Publie Law 
85-56, and provide a court of review, which court would have the power and 
authority to review decisions rendered by the present Board of Veterans 
Appeals, and 

Whereas it is further noted that the Veterans’ Affairs Committee of the House 
of Representatives has indicated that action may be taken by that body in the 
next session of Congress regarding the Board of Veterans Appeals, and 

Whereas the Veterans of Foreign Wars recognize the far-reaching effect of 
any action on this question, it being their continuing obligation to render the 
best possible assistance to the veterans and their dependents and the Govern- 
ment of the United States of America, and 

Whereas we do not approve of the establishment of a separate court outside 
of the Veterans’ Administration, and 

Whereas we contend that ample authority now exists within the powers of the 
Administration whereby any inadequacies, particularly as to the appellate author- 
ity on the part of the Board of Veterans Appeals can be eliminated and/or 
corrected : Now, therefore, be it 

Resolved, by the 59th National Convention of the Veterans of Forcign Wars of 
the United States, That in accordance with the established policy of the Veterans 
of Foreign Wars that we continue to oppose any effort to divide the responsi- 
bility for the administration of veterans laws and continue our insistence that 
the Veterans’ Administration be kept intact ; and be it further 

Resolved, That inasmuch as there has not been sufficient time or material 
available for this committee to completely and adequately study the complex 
situation as it now exists, that we recommend to the commander in chief as fol- 
lows: 

1. That a committee be appointed with sufficient funds and authority to make 
a complete review of the present personnel and operations of the Board of 
Veterans Appeals. 

2. That this committee shall consist of such specialists as needed from the 
national rehabilitation staff and department service officers. 

3. That the committee be composed of sufficient members to complete the in- 
vestigation fully and expeditiously. 

4. That upon the completion of the review the chairman of the committee shall 
make a complete written report to the commander in chief including all facts, 
findings, and recommendations. : 

5. That this report be completed and presented prior to the convening of the 
next session of Congress. 


Pursuant to this resolution, the then commander in chief, John W. 
Mahan, appointed a special study committee, whose membership con- 
sisted of the commander in chief and past commanders in chief of the 
Veterans of Foreign Wars, to conduct the study and come up with 
recommendations for the Administrator of Veterans Affairs. 

After due deliberation and study, this VF W special study commit- 
tee made recommendations which were presented to the VA for ap- 
propriate consideration. The reply to these recommendations was re- 
ceived by the VFW in a letter from the Veterans’ Administration, 
dated August 14, 1959. 

Shortly after receiving this reply, the 60th Annual Convention of 
the VFW got underway in Los Angeles, Calif. Because of the lack 
of time to properly evaluate the VA response to the committee’s rec- 
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ommendations as contained in this letter, the 60th national conven- 
tion simply reaffirmed the previous resolution of our 59th convention 
as outlined above. 

Thus, the official position of the Veterans of apo ye Wars with 
respect to the bills under consideration has not changed since August 
1958. 

Since that time the rehabilitation service of the VFW has been in 
close contact with the Veterans’ Administration and has met on several 
occasions with V A officials respecting this resolution. 

Mr. Norman Jones, the director of our rehabilitation service at this 
time will outline the developments that have occurred since the con- 
clusion of our 60th annual convention. In addition, Mr. Jones will 
point out the reasons that the rehabilitation service of the VF W be- 
ieves that the present system of processing appeals by the VA is ade- 
quate, subject to the limitations he will point out. 

Mr. Quietry. Mr. Jones, we will be glad to hear from you. 

Mr. Jones. Mr. Chairman, I should first extemporaneous], 
preface my remarks by explaining that my testimony will be at consid- 
erable variance with some of the other witnesses of yesterday and this 
morning. 

Mr. anon We hear all kinds all the time. Do not let it em- 
barrass you. 

Mr. Jones. Mr. Chairman and members of the subcommittee, the 
Veterans of Foreign Wars believes that, with limited exceptions, 
any person adversely affected by a decision of the Veterans’ Adminis- 
tration should have the right of appeal. To be effective and equit- 
able, an appellate system must be informal, uncomplicated by com- 
plex procedures, afford full hearing rights with right of rehearing on 
allegations of error, and have the capacity to adequately consider and 
equitably determine all properly appealed questions at issue within a 
relatively short period of time. In August 1958, the 59th National 
Convention of the Veterans of Foreign Wars adopted Resolution 
No. 28, which was reaffirmed by the 60th national convention in August 
1959, expressing y. mre to the establishment of a special court 
of review, and, in fact, to any type of judicial review of decisions of 
the Board of Veterans Appeals, except existing authority for judicial 
consideration of certain insurance questions. 

Unquestionably, review of numerous decisions of the Board of 
Veterans Appeals by a special court or by other Federal courts would 
result in favorable action and reversal of Board of Veterans Appeals 
decisions in some instances, although probably in only a minute seg- 
ment of the total cases determined by the Board of Veterans Appeals 
and in our opinion, in only a relatively small percent of the cases 
appealed for the purpose of judicial review. 

There is no valid indication of probability of more liberal con- 
sideration of questions at issue by a special veterans court. The Board 
of Veterans Appeals considers nearly 40,000 cases yearly. If most 
or all persons aggrieved by decisions of the Board of Veterans Ap- 
peals were privileged to appeal to a special court at minimum cost, 
it is logical to conclude that a large number would do so. 

In such event, it is difficult to envision a special court of the neces- 
sary capacity to consider and decide all cases appealed for considera- 
tion of such court within a reasonable time. The right of appeal to 
the regular Federal district courts, with subsequent appellate rights to 
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higher Federal courts, would probably be more expensive to the 
claimants and would create an undue burden for such courts. The 
VFW believes that the Administrator of Veterans Affairs should be 
charged with complete responsibility for administering laws enacted 
by the Congress of the United States providing gratuitous benefits for 
veterans and their dependents. It is believed that the establishment 
of a special court would violate this principle, and would place on the 
VA an administrative burden out of proportion to the mead that might 
be achieved. 

In some instances, the Board of Veterans Appeals has issued nega- 
tive decisions in cases in which we think the questions at issue should 
have been favorably determined, although in most denied cases it can- 
not be logically contended that the Board of Veterans Appeals deci- 
sion is contrary to the preponderance of evidence. 

Establishment of a special court with authority to reverse Board 
of Veterans Appeals decisions only in those instances in which the 
Board of Veterans Appeals decision is contrary to the preponderance 
of evidence, or in which reasonable doubt was not resolved in favor 
of the claimant, would not, in our opinion, result in many favorable 
decisions by such court. We believe it would only create false hope 
in the minds of many aggrieved by Board of Veterans Appeals deci- 
sions who sincerely, although not necessarily correctly, Foties that 
the evidence in the file commands favorable action. 

Apparently a negative decision by a special court or other Federal 
court would preclude reconsideration of the same issues based on 
the same evidence by the Board of Veterans Appeals. Although re- 
consideration requests are limited in number, it is our considered 
opinion that this procedure affords an excellent opportunity for fur- 
ther consideration of selected cases, and tbe retained. We 
have obtained favorable Board of Veterans Appeals decisions in 
some instances after several reconsiderations. 

It might appear logical to presume that disagreement with some 
Board of Veterans Appeals decisions would unquestionably motivate 
advocation of some + A appeal level for consideration of such 
cases. However, in our opinion, disagreement with a_ relatively, 
limited number of decisions at a certain appellate stage does not of 
itself justify recommendation for the establishment for a further 

te privilege: If this angen 04 were followed to its ultimate 
objective, it would be logical to urge the establishment of a sufficient 
number of ascending appeal echelons until all cases which we believe 
have merit are favorably considered. Any appellate structure must 
have a vertical summit. 

The VFW as an organization is not wholly satisfied with current 
policies, procedures, and some individual case decisions of the Board 
of Veterans Appeals. The immediate objective of the Veterans of 
Foreign Wars is improved operation of the existing appellate struc- 
ture within the Veterans’ Administration. We believe that in most 
respects the Administrator of Veterans Affairs now has ample stat- 
utory and discretionary authority to correct any existing inadequacies 
within the Board of Veterans Appeals. 

In response to Resolution No. 280, adopted in August 1958, the 
commander in chief of the VFW appointed a special committee, 
composed of the current commander in chief and the four most recent 
past commanders in chief, to thoroughly analyze the complex struc- 
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ture, policies, procedures, and decisions of the Board of Veterans 
and to submit appropriate recommendations for correction 
of delineated inadequacies, and for improvement to the Administrator 
of Veterans Affairs. After review of staff studies and completion 
of independent research, this committee adopted and submitted several 
recommendations to the Administrator of Veterans Affairs early in 
1959. I shall discuss the most important of these recommendations, 
the responses of the Administrator of Veterans Affairs to date thereto, 
and our staff evaluation of such responses. 

The 11 three-member sections of the Board of Veterans Appeals 
operate basically independently. Each section considers and issues 
decisions in an average of approximately 15 cases per working day. 
In view of the voluminous evidence which must be carefully studied 
by the associate members, 15 cases per working day is a fantastic 
workload with the understandable but inescapable result that far 
too much responsibility is delegated or relegated to consultants. 

It is our opinion that, in many cases, probably in the majority of 
cases considered by the Board, consultants review the evidence and 
prepare drafts of decisions prior to review of the evidence by any of 
the associate members responsible for the final decisions. In cases 
not involving extreme controversy or unusual representations by ac- 
credited representatives of service organizations or other appropri- 
ately interested persons, it is natural, in our opinion, for the associate 
members to rely heavily on the consultants and approve proposed de- 
cisions without the intended thorough consideration of all of the evi- 
dence in the record by the individual associate members. Regardless 
of any arguments to the contrary, the 15 cases per day workload of 
each section of the Board obviously supports this judgment. 

We are pleased, however, that the Chairman of the Board, and the 
Administrator, have agreed to conduct a 30-day test operation of our 
recommendation that responsible associate members review all evi- 
dence and determine disposition of appeals before reference to con- 
sultants for preparation of decisions consistent with the expressed 
basic determinations of the sections of the Board concerned. 

We have no objection whatsoever, to associate members requesting 
consultants to furnish research material prior to determinations by 
the associate members, provided such research material is presented 
without expression of personal opinion as to indicated conclusions by 
the consultants concerned. We recognize that adoption of our recom- 
mendation requiring associate members to first determine basic deci- 
sions prior to preparations of drafts of decisions would require addi- 
tional associate members. 

The present number of 33 can be increased to 50 without statutory 
change provided adequate funds are appropriated. If more than 50 
should be needed we urge that Congress authorize the required num- 
ber of associate members. Although our opinion is not firm at this 
time, it is possible that the number of consultants could be correspond- 
ingly reduced. 

e Board of Veterans Appeals freely grants reconsideration re- 
quests. However, a request for reconsideration is submitted to the 
same section of the Board which made the original determination, and 
until recently, was reconsidered solely by the three-member section 
which issued the prior negative decision. We recommended that par- 
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ticularly well qualified associate members be selected to serve as mem- 
bers of one or more sections to consider cases submitted for reconsid- 
eration. For several reasons, most of a legal nature with which we 
do not necessarily concur, the Administrator has stated that adoption 
of this recommendation as submitted is not feasible. 

The Chairman of the Board of Veterans Appeals, however, recently 
notified us that the Administrator has approved implementation of 
the substance of this recommendation. Hereafter, if a request for 
reconsideration is granted, the Chairman may augment the original 
section of three members by the addition of another section of three 
members which did not participate in the original decision. This pro- 
cedural change applicable to reconsideration requests will, we believe, 
prove to be distinctly advantageous, and we desire to express apprecia- 
tion to the Chairman and the Administrator for its adoption. 

Our study of the operation of the Board of Veterans Appeals re- 
sulted in the amazing discovery that despite the large volume of cases 
and questions determined, less than 15 dissenting opinions per year 
were recorded by associate members during the period of 1948 to 1958. 
It is incredible that men of reason and conviction would unanimously 
agree in such an astounding majority of decisions. The Chairman 
of the Board likewise expressed concern with the minute number of 
dissenting opinions and recently instructed and encouraged associate 
members to freely file dissenting opinions in the event of disagree- 
ment, and to include a statement of the dissenting members’ views in 
the decision, if warranted. Recently, we have noticed a slight in- 
crease in the number of dissenting opinions but unfortunately by only 
a small number of associate members, with isolated exceptions. We 
believe justice would be better served by a greater degree of adherence 
to personal convictions with minimum inclination to agree with the 
majority simply because to dissent appears to be futile. 

We have not been entirely satisfied with application of the prin- 
ciples of aggravation by service, consideration of length and type of 
service, and resolution of reasonable doubt in favor of claimants. 
In response to our recommendations concerning application of these 
principles, the Chairman of the Board of Veterans Appeals has indi- 
cated the importance of these principles will be strongly stressed. 

Although not peculiarly a fault of the Board of Veterans Appeals, 
we believe the Board does not accord sufficient consideration and cre- 
dence to affidavit evidence, particularly lay affidavits. Current regu- 
lations provide that full credence shall be given to evidence submitted 
in proper form in support of claims, unless there is sound basis to 
doubt the alleged circumstances contained in the statement because 
of contradictory evidence or other convincing reasons. The Chairman 
has agreed to intensify his efforts to insure that the Board follows 
the letter and spirit of instructions pertaining to affidavit evidence. 

For many years, only members of the legal and medical professions 
have been appointed as associate members of the Board of Veterans 
Appeals, although lay persons previously performed efficiently as as- 
sociate members, and many continue to serve effectively as occupa- 
tional members of rating boards in field stations. 

The VFW committee recommended that a lay member participate 
in the consideration of each case involving evaluation of factual evi- 
dence, although recognizing that this recommendation could be im- 
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»lemented only through appointments to vacancies as they occur, or 

y appointment of additional associate members. To require that all 
associate members be professional persons, and more specifically that 
they be members of the legal and medical professions, is not consistent 
with civil and criminal jury trial procedures. 

The Administrator’s response to this recommendation, defending 
the current policy of appointing only members of the legal and medi- 
cal professions, as associate members, is not acceptable to our organiza- 
tion. We have urged reconsideration of this decision and sincerely 
hope that within a reasonable time some lay persons possessing ade- 
quate and appropriate accademic preparation and experience are ap- 
pointed as associate members of the Board. 

We recognize that this would require changes in the job require- 
ments of the position of associate member but cannot visualize this 
as being an insuramountable obstacle. 

For many years we have protested that many decisions of the BVA 
were not specifically responsive to pertinent major evidentiary docu- 
ments and to specific contentions of claimants and representatives. 
The VFW special committee included this contention in its recom- 
mendations to the Administrator of Veteran Affairs for consideration 
and corrective action. The Chairman of the Board has stated that 
he will continue to strongly emphasize the necessity of responsive de- 
cisions. There has been a noticeable improvement in this regard but 
we continue to see some decisions which utterly fail to answer some 
specific contentions. 

The Chairman has indicated that he desires to be apprised of any 
decision which is not responsive to contentions, and we believe that 
his continuing concern will result in further improvement in this 
respect. 

For many years the VFW urged the Administrator of Veterans 
Affairs to reinstitute the traveling section program so that claimants 
might have the privilege of personally appearing before a section of 
the Board of Veterans Appeals at the VA regional office in their home 
areas. We commend the Chairman of the Board and the Adminis- 
trator for responding favorably to this recommendation and we have 
strongly urged that this plan be continued and accelerated. 

The VFW Special Study Committee will further analyze the origi- 
nal responses of the Administrator of Veterans Affairs to the VF W’s 
recommendations and the supplemental responses recently received, 
evaluate current operation of the Board of Veterans Appeals to de- 
termine the nature and extent of improvements, and prepare a com- 
prehensive report for submission to the 61st National Convention of 
the Veterans of Foreign Wars to be held in Detroit, Mich. in August 
of this year. 

This report will be carefully studied by a convention committee of 
approximately 50 delegates of pertinent knowledge and experience. 
The convention committee, and the convention as a whole, will thor- 
oughly consider the special committee’s report. Obviously, result- 
ing convention action is not now predictable. Conceivably, the con- 
vention may not accept some of the Administrator’s responses to the 
special study committee’s considered recommendations and may direct 
that continued efforts be exerted to obtain further general and specific 
improvements in the operation of the Board of Veterans Appeals. 
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When Resolution No. 280 was considered and adopted by the 59th 
national convention in August of 1958, and reaflirmed by the 60th 
national convention in August 1959, no negative votes were registered 
either in the committee or the convention voting on the resolution. 
All agreed that efforts should be devoted to gain improvements in 
the present appellate structure within the VA prior to consideration 
of such a drastic innovation as establishment of a special veterans’ 
court or enactment of legislation permitting judicial review of deci- 
sions of the BVA by existing Federal courts. 

Adoption of Resolution 280 was basically an expression that, not- 
withstanding reasonable satisfaction with the operation of the Board 
of Veterans Appeals for many years, a raat study should be un- 
dertaken and that inevitably improvement would result from recom- 
mendations emanating from such study. Nothing in the committee 
and convention discussions and the adoption of Resolution No. 280 
reflects on the integrity of the associate members, any other persons 
affiliated with the Board, or the Chairman who has always been 
most cooperative and receptive to suggestions and constructive recom- 
mendations. 

Certainly the Veterans of Foreign Wars does not expect the Board 
of Veterans Appeals to become infallible. It is not unusual for rea- 
sonable men to disagree on evaluation of the same evidence. This 
occurs frequently in civil and criminal jury trials throughout the 
country. “We do not expect the Board of Veterans Appeals to favor- 
ably determine the questions at issue in each case in which we believe 
there is some merit. We do, however, believe adoption of most of 
the recommendations submitted by the VF W will inure to the bene- 
fit of veterans and their dependents whose claims are considered by 
the Board. 

I have indicated that the official position of the Veterans of Foreign 
Wars as an organization is against the establishment of a special 
court or authorization of other judicial review of claims for gra- 
tuitous benefits administered by the Veterans’ Administration. The 
VFW does not lack faith in the judicial system. We simply believe 
that the Board of Veterans Appeals is an adequate instrument for 
appellate review and will, if improved by adoption of the recom- 
mendations submitted to the Administrator of pronto Affairs by 
the VF'W, serve the interests of claimants with eminent equity. 

Thank you for your kind attention. - 

Mr. Chairman, I would like to extemporaneously add two com- 
ments. The first, of course, is that some of my remarks are construc- 
tive criticism of the Board of Veterans Appeals. I would not want 
to leave the impression that we are only critical of the Board of 
Veterans Appeals and have no criticism of other divisions of the Vet- 
erans’ Administration. Obviously, if we are dissatisfied with a deci- 
sion of the BVA we must have been dissatisfied with it at a lower 
level and we do frequently confer with other VA officials concern- 
ing disagreements with policies and decisions of other VA divisions. 

The second comment I would like to make is, since our position is 
against judicial review, we did not come here today prepared, or 
with the intent of presenting a plan for the establishment of | a special 
court or providing for other means of judicial review ; however, with- 
in the limits of our knowledge and ability we will be glad to respond 
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to questions on that subject knowing that it is a basic subject for con- 
sideration by your committee. 

Thank you, Mr. Chairman, for your attention. 

Mr. Quieter. Mr. Saylor, you are on yourown. Iam turning them 
over to your tender mercies. 

Mr. Sayxor. I can assure you, Mr. Chairman, I will be tender, be- 
cause if I ever heard presented to any committee of the Congress any 
arguments why they should just come to the opposite conclusion, we 
have sure had it presented to us right now. 

In other words, Mr. Jones and Mr. Stover, every argument that you 
have advanced is beyond the reason for this committee determining 
that this is a matter which must be considered. 

Now, while you were offering your figures, Mr. Jones, I did a little 
arithmetic, and I did it with regard to that average of 15 dissenting 
opinions that have been filed in over 40,000 cases each year. 

Now, unless the deck is rigged, no group of reasonable men can only 
disagree .000375 of 1 percent of the time. No group of men who 
look at any problem can come that close to being correct all the time, 
and if I ever heard of any reason at all for placing a court over the 
present Appeals Board, you have sure advanced it. 

I might also say that I hope that I have an opportunity to appear 
before the committee of fifty and if you do not get any dissenting votes 
when I am through with it, I want to tell you I do not know the Vet- 
erans of Foreign Wars. There will not be any delegates from Penn- 
sylvania there at that convention, because I have not talked to one 

rom Pennsylvania that does not disagree violently with the official 
position, including te national president and national commander, 

Now, you stated here that you believe, as an organization that any 
person adversely affected, should have the right of appeal. 

Now, just what do you mean by “right of appeal”? 

Mr. Jones. Mr. Saylor, the language used may need clarification. 
We use, in our terminology, “VA decision” as being one made at a level 
lower than the Board of Veterans Appeals. We normally consider the 
term “BVA decision” as being something separate, and we mean there 
re: appeal from the lower level decision to the Board of Veterans 

eals, 
fr. Sartor. Now, I want you to understand that personally I love 
each and every one of you, but I just disagree violently with your 
conclusions. 

Now, let me ask you this: How many cases does the Veterans of 
Foreign Wars represent before the district offices and before the Board 
of Veterans Appeals? 

Mr. Srover. [ have that information right here. May I offer it for 
the record at this time? 

Mr. Quieter. It will be made a part of the record. 

(The information referred to follows :) 
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Board of Veterans Appeals cases represented by VF W 


Fiscal year Favorable | Unfavorable | Remanded Total 

1955 2, 527 312 3,177 
1956. 391 3,110 324 3, 825 
1957 408 3, 125 344 3, 877 
1958 502 3, 305 377 4, 184 
1959. 439 3, 633 352 4,424 

Totals 2, 078 15, 700 1,709 19, 487 
1960 to Mar. 31 481 3, 104 3, 948 


The percent of favorable actions is usually between 10 percent and 
12 percent each year. 

In addition, usually 8 percent or 9 percent of the total cases are re- 
manded for further development by field stations and this procedure 
results in favorable action in many cases either by the field stations or 
by the Board of Veterans Appeals. 

Mr. Jonzs. At the Board of Veterans Appeal level during the 1959 
fiscal year ending June 30, last year, we represented about 4,500 cases. 

I want to explain that we actually study each case that we represent, 
and make a presentation on almost every one. There are a few which 
are absolutely barred, such as claims of World War II veterans who 
desire to now enter training under the World War II GI bill, in 
which we make no presentation. 

Mr. Quictey. May I ask for one additional detail ? 

Out of that 4,500 in fiscal year 1959, how many of them would have 
gone to a hearing before the Board ? 

Mr. Jones. Almost all are presented either by informal or formal 
hearing before the Board? 

Mr. Quieter. How many formal hearings do you have? 

Mr. Jones. I do not have that figure. It is usually less than 5 per- 
cent of the total hearings. 

Now, by “formal hearing” we mean actually going in physically be- 
fore the Board and presenting oral arguments as contrasted to present- 
ing a well-prepared brief. 

r. QuieteY. What I am thinking of is the things that would have 
to be gone through before you could get anywhere near any court. In 
other words, I am assuming—or presuming—that no judge is going 
to sit and hear testimony on this case unless it has been done previously 
before the Board, and actually, one of the things I am getting at— 
and I do not mean to take this away from my colleague at the moment, 
but one of the things I am getting at is that I am faced with a dilem- 
ma, that I do not agree with you there is going to be this tremendous 
volume of appellate cases. I just do not think that will be the case. 

I think the mere fact of the possibility of review by the court, in it- 
self, is going to cause the Board to do a better, more conscientious 
equitable, fair, just job, and I think the mere fact of the possibility of 
review, better than anything else, no directive from the Chairman of 
the Board, no directive from the Administrator, is going to bring out 
dissenting opinion in a way that the possibility of judicial review will, 
because when a guy feels something, he is going to put it down and say 
to himself, “If I cannot convince these lugs on the Board, to go alon 
with me, some judge later on is going to read what I have to say an 
go along with me.” 
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So I like the idea of the threat of a judicial review. 

The thing that bothers me about the bill sponsored by our chairma 
and the bill sponsored by my colleague from Pennsylvania and severa 
others, is, 1 am convinced that there is not going to be this great volume 
of cases getting into the court, and that presents the problem of m 
justifying in my mind, the creation of a new separate court, and all 
that it would involve in the way of expense and the like. So I havea 
real problem there. 

But the point I wanted to make was that of the 4,500 cases, a com- 
paratively small percentage of them, actually, go to formal hearin 
and I think of those that would go to a formal hearing, an equally 
smal] percentage of those would be appealed to the court—if there 
was a court—through which an appeal could be made. 

Mr. Jones. Mr. Chairman, I perhaps should explain that we can 
request a formal hearing in any case. Usually it is our decision to 
have a formal asthe 

Of course, if the claimant appears in Washington and desires to 
appear personally before the Board, naturally, we have a formal 
hearing, and accompany the claimant and represent him. 

Mr, Quicixy. So, included in the 15 percent would be a number of 
cases wherein, in your own best judgment, a formal hearing as such 
was not completely justified ? 

Mr. Jonns. Perhaps a few. However, I am not convinced a formal 
hearing would be a prerequisite to an appeal to a court for judicial 
review. I donot know. 

Mr. Quiatey. I cannot imagine any judge I ever appeared before 
saying: “We will hear you.” His answer invariably would be: “You 
have not exhausted your remedy at the administrative level; go back 
and let the Board decide this, and if you are hurt, then come com- 
plaining, but until the Board has heard this case formally, and made 
a formal decision, you have no standing in this court; you have not 
exhausted your administrative remedy and until you do the jurisdic- 
tion of this court will just not attach.” 

So I think a formal hearing becomes the essential prerequisite of 
any approach to a review by the Court, regardless of what the form 
of that court would be. 

I just do not think you are right in your concern, about the great 
volume of cases. 

Mr. Jones. Of course, none of us know for sure, either way. 

Mr, Stover. May I point out that presently the insurance cases, 
national service life insurance or U.S. Government insurance, that 
they contain a contractual obligation and are appealable to the United 
States district courts. 

Mr. Quicrey. Aside from that convenient legal excuse that the 
Congress came up with, why should there be a different rule on a 
veteran’s insurance case than on a veteran’s compensation case ? 

Mr. Stover. Well, the courts have, by virtue of legislative enact- 
ment stipulated that veterans’ benefits are not rights which can be 
appealed to a court, have decreed that they are gifts, bounties, or 
gratuities, while a contractual right exists as to the insurance cases 
which under the constitution, the Congress cannot pass any act to 
impair the obligations of these contracts. 
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Mr. Quietry. If you are going to get the short end of the stick, 
what consolation is it to the veteran to be able to say “They did me 
wrong but they did me wrong on my pension rather than on my insur- 
ance policy ¢” 

——- not a very consoling thought for the veteran, is it, Mr. 
tover 

Mr. Srover. It is not, but it represents the facts of the present 
situation. 

Mr. Quicrry. Again, I do not want to take this thing away from 
my colleague, but really, as I expressed to the earlier witnesses, I am 
not clear in my own mind on the thinking, and of the logic of the Con- 
gress itself, when it decided, as a matter of policy, that in this par- 
ticular type of case, almost alone, there should be a final decision at 
the administrative level rather than the usual, normal right of appeal 
which seems to be fundamental to the whole American system. 

Mr. Jones. I think I should comment on Mr. Saylor’s remarks on 
dissenting opinions. 

As I mentioned, we are concerned with the lack of dissenting opin- 
ions. However, I would want to say a few things about that: 

Usually, if two of the three members of the section of the Board 
agree to allow a case, the Chairman approves the majority opinion 
and allows it. If they are inclined to disallow it, he usually aug- 
ments the Board by another section for further consideration. 

So many of the things that start out as informal] dissents in con- 
sideration of a case are resolved now to the formal decision. Never- 
theless, we do feel that there should be a greater number of final dis- 
senting opinions. 

However, the fact there is no dissenting opinion recorded in the 
formal decision does not necessarily mean a decision was unjust or 
incorrect. We have purposely laid before the committee today, some 
of the things we have been negotiating with the VA about, as to im- 
provements of the Board of Veteran Appeals. The fact we have been 
negotiating with them on this does not mean we think there is a 
large number of incorrect decisions issued by the Board. It just 
means that notwithstanding reasonable satisfaction with the Board 
of Veterans Appeals, we believe we can gain further improvement, 
and with resulting greater justice and equity, by persuading the VA 
to adopt these recommendations. 

Mr. Sartor. Right there, you have yourself pretty far out in left 
field by that statement. 

Do you mean to tell this committee that in 1954, that of 4,424 cases 
in which the Veterans of Foreign Wars saw fit to be interested, that 
they were satisfied that in only 439 cases they were right ? 

want, to tell you if that is true we had better tales a better look at 
our organization. 

Mr. Jones. That is not, of course, the full story. That is the rate 
of allowances at the initial determination of the Board of Veterans 
Appeals. That usually runs from 9 to 11 percent a year. In addition 
to the allowances, they usually remand 9 to 10 percent for further 
development and consideration by field stations, with later appeal, if 
necessary. A good many of those are allowed, the total allowance rate 
is greater than that. 


1an. 
eral 
aime 
m 
‘al 
ve a 
om- 
iy 
1ere 
can 
1 to 
to 
mal 
of 
uch 
nal 
‘ial 
ore 
Tou 
de 
not 
lic- 
of 
rm 
pat 
eS, 
ed 
he 
a 
ct- 
be 
or 
to 


2354 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Then, of course, we have the privilege of requesting reconsideration, 
and during the period from July 31, 1954 to March 31, 1960, in se- 
lected cases presented for reconsideration—and of course they must 
them for reconsideration, we have won 19 percent, with 21 percent re- 
be selected cases—in which we are dissatisfied to the extent we present 
manded for further development and consideration, and at a disallow- 
ance rate of 60 percent. So we have selected, from the cases disal- 
lowed, some of those in which we disagreed rather strongly, and pre- 
sented them for reconsideration. 

Mr. Sartor. So then actually, the figure of 439 which you report 
here as favorable were not decided favorably in the first instance, but 
they are the ones that you decided as favorable and felt so keenly about 
them that you asked for a rehearing ? 

Mr. Jones. No. I have not made myself clear. The 439 are original 
allowances by the Board of Veterans Appeals on the first presenta- 
tion, and that usually runs about 11 percent there. 

Mr. Sayxor. If that is the case, you are not presenting your case in 
a very good light here, because the three figures that you have across 
the bottom here in 1959, namely, favorable, 439; unfavorable 3,633; 
and remanded 352, making a total of 4,424—that is the total number 
of cases that you have been involved in? 

Mr. Jones, That is correct. 

Mr. Saytor. You say you only got a favorable decision in 439 cases; 
is that right? 

Mr. Jones. Yes, on the initial determination by the Board. A good 
many of the 352 remanded were later determined favorably, a lot of 
the times by field stations, upon remand. 

Mr. Sartor. We are not talking about those, but about the ones you 
a . deeply about that you asked for a rehearing. Where are 
those 

Mr. Jones. Those are not shown in those figures. These are the 
original] decisions of the Board itself. 

Mr. Savior. Wait a minute. That is one of the things we are get- 
ting around to in this hearing. 

On this Board you do not ask for a rehearing before anybody else; 
you have to go back to the same board ? 

Mr, Jones. I understand that. 

Ph Sartor. Now, where do you show, or where do you give us the 
res? 

Mr. Jones. The figures presented to you this morning were at the 
request of the committee’s staff. I did bring with me additional fig- 
ures on reconsideration requests and actions, which I will present for 
in the record. 

Percentagewise, for the period, July 1, 1954, to March 31, 1960, we 
have won 19 percent of the reconsideration cases, 21 percent were re- 
manded for further development, with of course some such later be- 
ing allowed, and 60 percent denied. 

That is the record from J uly 1954 to date, on reconsideration re- 

uests. 
’ Mr. Quietxy. On that particular point, would you be able to fur- 
nish to the committee that type of information on these years, on a 
year-by-year basis? It may be difficult for you, I appreciate, because 
of the overlapping, but we would appreciate it if you could break it 
down that way. 
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Mr. Jonxs. I have it here to present today. 
Mr. Quieter. All right, we will make that part of the record. 
(The table referred to follows:) 


Year Allowed Denied Remanded Total 
24 8 41 
16 36 9 61 
1957. 12 50 19 81 
1958. 12 47 18 77 
1960—January-March 9 ll 23 
Total__.. 71 218 74 363 
Percent 


Mr. Sartor. Now, Mr. Stover, the members of this committee have 
heard certain rumors, so I would like to ask these questions to deter- 
mine whether or not there is any fact in the rumors. It has been re- 
shay to our committee that at the VFW convention in New York 

ity, August 17 to 22, 1958, at which Resolution 280 was adopted, the 
Chairman of the Board of Veterans Appeals was present, spoke, and 
was interviewed by the resolutions committee, took part in the com- 
mittee discussions, and I want to know whether or not that is or is not 
a fact. 

Mr. Srover. Mr. Saylor, I wasn’t on the floor or in the committee 
room which considered this Resolution 280. I believe Mr. Jones may 
have been there. 

Mr. Jongs. Yes. 

Mr. Stover. I do not have any personal knowledge of this. 

Mr. Jones. Of course, you can understand I work closely with this 
committee at convention time on all subjects it considers, not just this. 
Actually, we have some VA central office officials at our service officers’ 
conference preceding the convention and yayjan one of the conven- 
tion, and am ask them to sit with certain subcommittees for tech- 
nical information. This resolution was written by a special subcom- 
mittee after a decision as to the nature of the resolution. Mr. Stancil 
purposely abstained from appearing before them until they had it 
prepared. 

Mr. Sartor. But he was at the convention ? 

Mr. Jonzs. Yes. 

Mr. Sartor. Did he address the convention at any time? 

Mr. Jones. He addressed the service officers’ conference. Usually 
only the Administrator addresses the convention. 

Mr. Sartor. It seems rather strange that if the Chairman of the 
Board of Veterans Appeals is going to be a disinterested party and 
is doing a good job, it would not seem to be necessary for him to go 
before any veterans organization and plead his own case to try to 
prevent anybody from taking a look at how his own organization is 
working. 

Mr. i ones. I would like to agree with you, Mr. Saylor, but I wish to 
peng you he did not come to our convention as a proponent of his 
own ideas. 
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Mr. Saytor. No; but if he was there you would not expect him to be 
anything but human, would you, and to do a little lobbying for his 
own ideas and his own organization ? 

Mr. Jones. At least he has not directed his attention in that respect 
to me in any way, to date. 

Mr. Sartor. Now, to go a little further, on page 2, Mr. Jones, the 
bottom of the page, you state: 

However, disagreement with a relatively limited number of decisions at a cer. 
tain appellate stage does not of itself justify recommendation for the establish- 
ment of a further appeal privilege. 

I want you to tell my why not. 

Mr. Jones. The viewpoint of our group is that, in the first place, 
you are never going to win every last case in which you believe there 
is merit, at any level, even if you have 20 successive appeal stages. 
We believe that if we establish another one, through judicial review, 
because of a denial of some of these cases, and iollons argument, we 
should argue for appeal steps later because we still have some denied 
cases. We do not balieve this should be carried to the nth degree. 

Mr. Quictry. If I may comment, I think it is completely logical— 
and this is one of the questions I raised with the earlier witnesses—that 
if the present Board is the final Board, has the final word, by what 
logic do you say a Court of Veterans Appeals should be the final word. 
In other words, I do not think they are going to be any more or any 
less infallible than the present Board, and, frankly, I feel, if there is 
an unjust, unfair decision, involving a decision on a claim against the 
U.S. Government, that the person ought to have a right to go all 
the way. 

Now, this might only happen once in a million times, but if we are 
sincerely interested in justice and seeing that the right thing is done, 
I think the decision ought to be made by the Congress of the United 
States, to take care of this one-millionth case. 

Mr. Jones. Since we are not advocating judicial review, we are not 
saying if you establish a special court there should not be a further 
appeal, but simply saying that somewhere along the line there must 
be a limit on the number of times cases are going to be appealed. 

Mr. Saytor. Let us go back to the Board of Veterans Appeals. Do 
you recall when the Board of Veterans Appeals was established ? 

Mr. Jonrs. About 1930, as I recall. 

Mr. Saytor. Yes. 

Mr. Jones. At that time what was the Board of Veterans Appeals 
composed of ? 

Mr. Stover. I believe it had the same structure that it has now. In 
other words, it provided for a maximum of so many associate mem- 
bers—50 associate members, I believe, came later—but it established 
what. was considered to be an adequate number for that time. 

Mr. Saytor. Now, these Boards composed of three men have a 
Chairman; is that correct ? 

Mr. Jones. Yes; one of the three acts as chairman. 

Mr. Sartor. But over the entire group of Board members there is 
a Chairman of the Board of Veterans Appeals? 

Mr. Jones. Right. 

Mr. Sartor. Now, first, let me ask you this: Where is the Board 
of Veterans Appeals housed ? 
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Mr. Jones. The VA central office. 

Mr. Sartor. The central office. Is the present Chairman of the 
Board of Veterans Appeals a member of the policy committee of the 
Veterans’ Administration ? 

Mr. Jones. I do not know that I can answer the question exactly as 
presented, but I am sure he sits in conferences sometimes and probably 
voices opinions as to proper interpretations of law. Now, whether 
that is part of any official so-called policy committee, I would not say. 

Mr. Sartor. Well, do you not think it is rather strange that your 
organization would come here and say that they believe in perpetuat- 
ing a policy which allows a man to, first, determine, or rather, to sit in 
on meetings and determine, what the policy is, and then sit as Chair- 
rr the Board and tell the judges how they are to decide that 

olic 
j Mr, Jones. I might agree with you insofar as any voting rights of 
the Chairman on those matters is concerned, but certainly as Chair- 
man of that Board, he gains knowledge and information through his 
associate members that other VA officials should have when such pol- 
icy matters are determined. Now, the matter of the separation line is, 
perhaps, a problem. 

Mr. Saytor. Well, it seems to me this thing has grown up down in 
the Veterans’ Administration with the situation that the man who 
decides the case is making the policy or helping to make the policy, 
and in many instances I feel that because of the type of cases that he 
handles he is a major force in making the policy because, regardless 
of who the Administrator is, the Chairman of the Board is a pretty 
permanent fixture; is that not right ? 

Mr. Jones. Yes. 

Mr. Saytor. You have not had too many of them. 

Mr. Jones. I would not want to express an opinion as to who are 
the major forces over in the VA. 

Mr. Raise I am not going to ask you who are the major forces or 
who are not, but this is just looking at this matter coldly. Now, let 
me ask you a rather facetious question, yet with a purpose: Is there 
anything in the constitution and bylaws and charter of the Veterans 
of Foreign Wars that they only believe in a republic with two 
branches of government; namely, the legislative and the executive ? 

Mr. Jones. No; certainly not. 

Mr. Sartor. Then why would any committee of members of the 
Veterans of Foreign Wars, unless there was some undue pressure 
placed upon them, ever adopt a resolution which said they were so 
satisfied with things in status quo that they would want to deny one of 
their members, or a man or a woman who went out and was willing to 
lay down his or her life in peacetime, of one-third of our Government, 
because that is what resolution 280 does ? 

Mr. Jones. Let me first say, of course, that I think our organiza- 
tion—and I think I can say the same thing about the convention com- 
mittee, too—does a pretty good job of resisting pressure. 

I think if VA officials should pressure, that might be the very rea- 
son the delegates would take a stand opposing the views of those ex- 
erting the pressure. 

The second thing I would like to say is that our organization 
through the years, as you know, has been conscientiously working 
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for the best interests of veterans. Perhaps judgment changes from 
time to time, but currently the officers and Selegnnen are conscientious 
and sincere in the belief that their action is correct and in the best 
interests of veterans. 

The convention committee, in the last 2 years, and the convention 
itself, by their voting, expressed the viewpoint that we want basic 
justice for veterans and their dependents. 

We believe, basically, we have it now through the BVA, but we 
believe it can be improved within the present structure. We want to 
see what can be done in this respect. 

Of course, I do not know what action the delegates will take next 
year or the year after. I do not know what their attitude toward the 
Administrator’s responses to our recommendations will be. 

Mr. Quictey. Well, if I could sum this up, what I think you have 
said here this morning, along with Mr. Stover, is this: The VFW is 
not completely happy with all the decisions it has been getting out of 
the Board of Veterans Appeals. They have suggested to the Ad- 
ministrator that some changes be made to improve this situation. 

Now, if I heard your testimony and followed is correctly, I also 
gather that you have already had some indication from the Viiecanl 
Administration that certain of those changes are not going to be made. 

Mr. Jones. The only major one in which they have indicated a flat 
rejection to date is the appointment of properly qualified lay persons 
as associate members, and, at a personal conference with the Deputy 
Administrator, he assured me that this recommendation will receive 
further consideration. The others have either been accepted or are 
still under consideration. The matter of making the associate mem- 
bers originally responsible for the determinations is now under pilot 
study. 

I cannot tell you this morning that the VA will agree to implement 
this plan permanently. We are not saying that the consultants who 
serve as associate members are less qualified or more qualified. We 
are simply saying that, if the associate members are responsible, let’s 
have them make the decision first, and not have it presented to them 
on a silver platter. 

Mr. Quieter. I am in this position: I think there is a problem here, 
and you think there is a problem here, and my colleague thinks that 
there is a problem here. 

He, as others, has suggested a specific remedy, the creation of a 
court of appeals. You have said “No” to that remedy. I am not 
so sure his remedy is going to give us the answer (but I feel much more 
confident that your approach to the problem is not going to give us 
the answer. 

In other words, is seems to me that if you were in private practice 
as a lawyer, and here I am turning all the VA cases over to you, and 
if you only won 10 or 15 percent of your cases, you would not remain 
very active in your profession very long. 

Now, either you are taking the wrong cases or you are not handling 
them properly or you have a bum court. 

Now, I do not see how you can answer that question except by con- 
ceding that the courts could and should be improved. 

Mr. Jones. Let me answer it this way, partially: That cases that 
go to the Court of Veterans Appeals are cases that have received full 
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consideration by other VA divisions, and their decisions should have 
been correct. 

Mr. Savior. Can’t you forget you have representatives in all the 
field offices? I do not know whether it is possible to get this figure 
or not, but can the VFW furnish us with the number of cases they 
represent down in the field, and find out how successful they are down 
there, because from my information you are not any more successful 
down there than you are up above, percentagewise. 

Mr. Jones. Yes; certainly, much more so. 

Mr. Srover. The point to make is that on these appeals there is no 
selectivity. As I understand, a veteran may have a right to appeal 
even though it may be the most hopeless case in the world. The VFW 
is appointed as a representative and we go to bat for him on the case. 

Mr. Quietey. Even conceding, like any lawyer, you handle a cer- 
tain number of “dogs” because you cannot get out of them, and that 
this makes your batting average look bad, but let’s face it, you must 
have your heart and soul and your firm belief in an awful lot of these 
cases that you do not win. 

I mean I cannot believe that the VFW, with the staff it has and 
the people who are interested in this thing, are only putting their 
heart and soul in 10 or 15 percent of the cases. You must be losing 
an awful lot of cases that are heartbreakers, and it seems to me it is 
completely unnatural, as a lawyer—if I lose a case that I believe in, 
I want to go higher. If I have to go all the way, I will go all the way. 

Sometimes, economically, it does not make sense. If a client can- 
not afford it and the lawyer cannot afford it, but you just think there 
is a basic injustice in the thing, and you are going to fight it. 

Mr. Jones. We go back for reconsideration on those with a good 
deal of success, I believe our service officers do such a good job that 
we do not lose many good cases. While we have a good staff, we are 
not perfect in representing the claimants. 

We would not want to presume we are absolutely sure that our 
approach is the final answer to the problem, but, regardless of 
whether it is or not, or whether our organization concludes it is or 
not, I think our efforts with respect to the operations of the Board of 
Appeals will result in measurable improvement. 

Mir. Quieter. I think you are doing that as a good public service to 
your members, generally, and to the country, but I am not optimistic 
that this approach and this approach alone is going to give us the 
answer. I am not convinced that the court is going to give us the 
answer completely, but I am of the opinion that the mere existence 
of the court, the mere fact that when a Board member writes a deci- 
sion he knows he has somebody looking over his shoulder who is not 
the Chairman of the Board or the Veterans’ Administration, but 
a completely, totally independent agency, to wit, a court, and this is 
going to make a difference in his decision, and it is going to make a 
difference in his writing. 

Mr. Jones. You may be correct in your statement, but it is a matter 
of conjecture. We have people who think that local rating boards 
turn down a case which is marginal because the claimant can and 
should appeal, if he thinks his case has considerable merit. 

If a special court is established, or other judicial review permitted, 
it is possible that some Board of Veteran Appeals members might 
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adopt somewhat the same attitude, contrary to your views of what 
might happen. That is the thinking of some of our people. 

Mr. Quietey. Well, I would be inclined to take exception to it 
because I know of no lower court, and I know of no administrative 
agency in the State or Federal Government that enjoys being over- 
ruled. They try to anticipate what the appellate court is going to 
say, and they take a certain pride—and understandingly so—in not 
being overruled. I know judges who campaign for reelection on the 
fact that in 10 or 20 years on the bench the supreme court of their 
State has never overruled one of their decisions. 

I do not know whether they are good questions or whether it means 
just this was always done in their court, but you have to give the 
guy credit for knowing the laws and knowing the courts’ interpreta- 
tion of the law, and deciding it accordingly. 

Mr. Sartor. I would like to just mention the fact that on the bot- 
tom of page 2 the establishment of a court, as proposed, will not do 
anything to the Veterans’ Administration. You say that you con- 
tinue your insistence that the Veterans’ Administration be kept intact. 
Nobody has come up with the proposition that we are going to get rid 
of the Veterans’ Administration, or get rid of the Board of Appeals, 
but we say that we feel there is not justice being done in every case, 
so in those cases where justice is not done, with the present methods, 
there is one step more. 

Maybe the time will come that we have to go more than one step. 
If it does, let’s look at it then. Congress is a continuing body, and we 
are going to have the veterans’ problems with us as long as we havea 
country, and we are going to look at them time and time again. We 
are not going to do anything to ruin the Veterans’ Administration, 
but to do things to make sure that your organization. as a representa- 
tive of veterans, can do a better job by seeing to it that all segments 
of our country and all segments of our Government are open to you as 
an organization, to represent the veteran who has a justifiable cause. 

Mr. Quiciey. We are running out of time. I have only one ques- 
tion—and you may not be able to answer it. 

The study that was made by the VFW, by the commanders commit- 
tee, in 1958, are those recommendations available to this committee? 

Mr. Jones. Yes, I have them with me, with the VA responses. 

If you consider it proper, I shall be glad to leave a copy for the 
record. It will be 22 mimeographed pages. 

Mr. Quietey. Well, I think that this is necessary background for 
me as a member of the committee, to know the thinking of what the 
committee recommended, why it recommended it, and what the VA’s 
reaction was. 

Mr. Jones. Perhaps I should not leave this for the record now, but 
submit a copy of our recommendations with the reasoning for them, 
which I do not have with me. 

Mr. Sartor. That is what I had marked here on page 3 of your 
statement. In other words, both the recommendations and the reasons 
for it, and then the letter from the administrator to the VFW on Au- 
gust 14, 1959, so as to look at the thing as complete. 

Mr. Stover. We will be glad to furnish that information. 
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(The material referred to follows:) 


VETERANS OF FOREIGN WARS OF THE UNITED STATES, 
NATIONAL REHABILITATION SERVICE, 
Washington, D.C., April 7, 1960. 
Hon. OLIN M.C., 
House of Representatives, Washington, D.C. 

DeaR Mr. Teague: During hearings on proposals to authorize judicial review 
of decisions of the Board of Veterans Appeals, Wednesday, April 6, 1960, a mem- 
ber of the subcommittee conducting the hearings requested that I furnish for the 
record all recommendations for improvement of the Board of Veterans Appeals 
submitted by the Veterans of Foreign Wars of the United States, and the Admin- 
istrator’s responses thereto. 

Enclosed are the following documents which should be inserted in the record 
in the order in which listed below, and as indicated by numbers on the first page 
of each document for proper chronology : 

1. Letter dated January 6, 1959, addressed to the Administrator of Veterans’ 
Affairs by V.F.W. director, Omar B. Ketchum. 

2. Copy of letter from the Administrator of Veterans’ Affairs dated August 14, 
1959, responding to the recommendations. 

3. Copy of letter addressed to the Administrator of Veterans’ Affairs under 
date of March 8, 1960, requesting further consideration of certain recommen- 
dations. 

4. Copy of letter from the Chairman, Board of Veterans Appeals, dated 
March 25, 1960, indicating further action with respect to certain recommenda- 
tions. 

I was also requested to furnish information concerning the number of claims 
represented by the V.F.W. allowed and denied by the Veterans’ Administration 
by rating agencies below the Board of Veterans Appeals. I shall furnish this 
additional statistical information at an early date. 


Sincerely, 
NorMAN D. Director. 


VETERANS OF FOREIGN WARS OF THE UNITED STATES, 
NATIONAL REHABILITATION SERVICE, 
Washington, D.C., January 6, 1959. 
Hon. SuMNER G. WHITTIER, 
Administrator of Veterans Affairs, 
Veterans’ Administration, Washington, D.C. 

Dear Mr. Wuirtier: In view of the probability that the House Committee on 
Veterans’ Affairs will conduct hearings on the subject and for other reasons, 
the delegates to the 59th National Convention of the Veterans of Foreign Wars 
of the United States, convened in New York City, August 17-22, 1958, deemed 
it proper to consider the necessity and advisability of a special court to review 
certain negative decisions of the Veterans’ Administration Board of Veterans 
Appeals. The convention adopted resolution 280 which generally opposes the 
establishment of a separate court but which expresses the viewpoint of the dele- 
gates that there are certain inadequacies now existing in the appellate structure 
of the Veterans’ Administration. 

In adopting resolution 280 the convention delegates recommended to the com- 
mander in chief that a special committee be appointed to evaluate the present 
operation of the Board of Veterans Appeals, delineate any inadequacies from 
whatever cause, and recommend corrective policy, procedural, and organizational 
changes, within the VA. The commander in chief appointed the following mem- 
bers of the national welfare and service committee to act as the special commit- 
tee for this purpose: 

Past Commander in Chief Merton B. Tice, chairman; 

Commander in Chief John W. Mahan: 

Past Commander in Chief Timothy J. Murphy; 

Past Commander in Chief Cooper T. Holt ; 

Past Commander in Chief Richard L. Roudebush. 

The special committee has met twice and has thoroughly considered informa- 
tion, opinions, and recommendations of staff personnel, and has unanimously 
approved the attached report which outlines inadequacies in the present opera- 
tion and suggests remedial recommendations. 
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The committee believes you will determine many items in the attached 
report to be worthy of careful consideration by yourself, the Chairman of 
the Board of Veterans Appeals, and other members of your staff. The com- 
mittee is also confident that you will not hesitate to direct any changes which 
your evaluation indicates are necessary or desirable. 

The committee has recommended to the V.F.W. commander in chief that if 
the V.fF’.W. testifies before any committee of Congress on the subject of a special 
court to review Board of Veterans Appeals actions, the V.F.W. especially 
advise the Congress that it does not at this time recommend the establishment 
of a special court but prefers substantial improvements within the existing 
VA appellate organization. Further, that the V.F.W. will be disappointed, 
and may subsequently reverse its policy and favor the establishment of such 
a special court if, after an appropriate period of time, substantial improve- 
ments in the present appeals policies, procedures, and decisions, are not evident. 

The commander in chief, the members of the committee, and the staff of 
the national rehabilitation service recognize and desire to convey to you 
appreciation for the sincere interest of yourself as Administrator of Veterans 
Affairs, and Mr. James W, Stancil, Chairman of the Board of Veterans Appeals, 
in assuring just decisions by the Board of Veterans Appeals. 

The National Welfare’and Service Committee plans to meet in the New York 
Room of the Statler Hotel, Washington, D.C., Tuesday afternoon, February 3, 
1959. You, Mr. Stancil, and any other members of your staff you may desire 
to have accompany you, are invited to meet with the committee at 3 p.m. on 
that date to discuss in general terms the present operation of the Board of 
Veterans Appeals and any other subjects or problems of mutual interest which 
you may wish to discuss with the committee. You are assured of the most 
courteous reception and I hope you will be able to arrange your busy schedule 
to permit you to meet with the committee. 

Sincerely, 
Omak B. Ketcuvum, Director. 


VETERANS OF FOREIGN WARS OF THE UNITED STATES—APPARENT INADEQUACIES 
oF THE VA BoarpD oF VETERANS APPEALS AND RELEVANT CORRECTIVE 
RECOMMENDATIONS 


1. The Board of Veterans Appeals cannot, by its decisions, violate certain 
VA directive publications, particularly VA regulations and Administrator’s 
decisions. Some current VA directives are of questionable legality and pro- 
priety. The Board of Veterans Appeals, by the very nature of its duties, has 
knowledge of most of the existing problems resulting from restrictive regulations. 

Because VA decisions, including decisions of the Board of Veterans Appeals, 
are largely controlled by interpretations of statutory provisions as expressed 
in VA directive publications, it is of the utmost importance that such issues 
reflect a proper, fair, and legal interpretation of legislation enacted for the 
benefit of veterans and their dependents by the Congress of the United States. 
In recognition of the obvious fact that the Chairman of the Board of Veterans 
Appeals observes the effect of various VA restrictive directives on final decisions 
with respect to benefit claims, it is believed the Chairman should be more 
persuasive and his comments and recommendations should be most thoroughly 
considered with reference to the development and promulgation of pertinent 
directives. 

It is also recommended that the Administrator consider the feasibility of 
establishing an advisory committee, including representatives of congressionally 
chartered veterans organizations, for each major benefit program and refer 
proposed regulations and other publications and changes thereto to such com- 
mittee for comments. This would be comparable to the present advisory 
committee to the Administrator with reference to the education and training 
program under Public Law 550, 82d Congress, as amended. 

2. For many years only attorneys or physicians have been appointed as 
associate Board members. Previously, one member of each three-member 
section was usually a lay person. Because each three-member section of the 
Board evaluates facts, it is believed that the participation of a lay member in 
the consideration of each case would insure a more practical and fair evaluation 
of the facts and would in effect accord the claimant consideration somewhat 
resembling a trial by jury of his peers in civilian life. 
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8. Board members frequently do not overtly and liberally construe the prin- 
ciples of consideration of length and type of service and resolution of reason- 
able doubt in favor of the claimant. 

The Chairman should continually and strongly reemphasize the importance 
of these principles and the obligations of all members of the Board to specifically 
apply them to individual case considerations. 

4. The principle of aggravation by service is not properly applied in some 
cases involving a preexisting condition. Board decisions often rule the progress 
of the condition to be only normal progress in service despite the existence in 
the record of proof of service conditions and often specific incidents of service 
definitely resulting in progress of the condition at a rate more rapid than 
would otherwise be expected. 

The Chairman of the Board should more effectively instruct all members of 
the Board concerning this point. 

5. Insufficient consideration, both as to credence and weight, is accorded 
affidavit evidence in many cases. This applies particularly to lay affidavits, 
including those of former fellow servicemen who obviously have personal 
knowledge of the alleged service experiences of the serviceman having a bearing 
on the question at issue. . 

The Chairman should instruct Board members that all evidence, including 
lay affidavits, should be accepted at full face value unless rebutted by other ac- 
ceptable evidence in the file. 

6. Decisions of the Board frequently are not specifically responsive to par- 
ticularly pertinent major evidentiary documents or to contentions of the claim- 
ants and their representatives. 

The Chairman should devote more diligent efforts to correct this deficiency. 

7. It is believed that members of the staff of consultants of the Board of 
Veterans Appeals frequently prepare a draft of a proposed decision without 
first conferring with members of the section of the Board assigned responsibility 
for correctness of the final decision. It is recognized that members of the sec- 
tion of the Board considering the case should carefully study all evidence in the 
file before reading the proposed decisions, and concurring therewith, rejecting 
it in ~s entirety, or directing that certain changes be made before promulgation 
thereof. 

It is believed that members of the section assigned a particular case should 
study all evidence in claims folder and advise individuals who are assigned to 
draft the decision of the basic decision before consultants draft a proposed de- 
cision. This procedure would not only emphasize the responsibility of associate 
members of the Board for decisions but would insure that they do assume 
complete responsibility for all decisions and do not merely accept recommenda- 
tion of consultants. 

8. For many years there has been a dearth of dissenting opinions. In fact, 
dissenting opinions have averaged only approximately 15 per year during the 
last 10 years. It is rather obvious that from 11 three-member sections of the 
Board, considering nearly 800 cases per week, a sizable number of dissenting 
opinions should normally be expected. It can only be assumed that there is 
extreme reluctance on the part of the members of the Board to express and 
prepare dissenting opinions. 

The Chairman should encourage any member who disagrees with the decision 
of the majority of the section to file a dissenting opinion. 

9. The Chairman of the Board is quite liberal in honoring requests for re- 
consideration. However, upon request for reconsideration, the case is normally 
again presented to the same section of the Board. 

It would be advantageous to claimants if the Chairman would select par- 
ticularly well-qualified members of the Board as members of one or more special 
sections to consider claims upon reconsideration. This would, in effect, grant 
a second appeal within the structure of the Board of Veterans Appeals. How- 
ever, the previous denial by a section of the Board could not be reversed by 
such reconsideration section except to correct an obvious error. It is believed 
that the Chairman of the Board of Veterans Appeals has adequate authority 
to implement this recommendation. 

10. The feasibility of establishing what might be called a super Board of 
Veterans Appeals within the VA but not within the Board of Veterans Appeals, 
to consider a limited number of claims denied by the BVA, should be considered 
by the Administrator of Veterans’ Affairs. 
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11. Formerly, traveling sections of the Board of Veterans Appeals visited VA 
regional offices to permit claimants and department service officers to personally 
present claims to the Board of Veterans Appeals. This procedure enabled muny 
claimants to appear before the Board without the necessity of traveling to 
Washington, D.C., as an impossibility in many cases because of physical disability 
or lack of adequat: finances. 

The V.F.W. has continually urged the Chairman of the Board to again send 
traveling sections to field stations. This recommendation has recently been 
honored and the first traveling section under this program visited the Chicago, 
Milwaukee, and Detroit offices during November 1958. 

The traveling section program should be continued and expanded. 

12. Because traveling sections will not visit each regional office frequently 
(probably not more often than once every 18 months) some claimants will appear 
personally before a board of three employees of the regional office who will con- 
duct a hearing for the Board of Veterans Appeals. Frequently, some members 
of the local hearing board participated in the previous denial by the regional 
office or are employees of the section involved in the decision. This does not 
necessarily lessen the claimant’s rights but it is logical to assume that individ- 
uals involved either personally or by their association with a particular section 
of the regional office in the ~revious denial do not question the claimant and 
other witnesses in a manner .esigned to extract information most advantageous 
to the claimant. 

The Chairman of the Board of Veterans Appeals and other VA officials con- 
cerned should issue instructions to insure that a claimant appearing before a 
local hearing board on behalf of the Board of Veterans Appeals does not face 
persons closely associated with the previous denial of his claim. 

13. The Board of Veterans Appeals finds it necessary to remand far too 
many cases for further development by VA regional offices. 

Aggressive efforts of the Chairman of the Board of Veterans Appeals and 
other VA division heads should be directed to this problem to the end that 
regional offices will adequately develop all remanded claims on a priority basis. 

The BVA should absolutely insist that all points for which a case is remanded 
be fully developed by the field station before final consideration of the case 
by the Board. 

14. Each three-member section of the Board of Veterans Appeals is currently 
responsible for decisions involving an average of more than 15 cases per working 
day. This includes necessary time for formal hearings, for study and evaluation 
of all evidence in the file, and preparation or study and approval of decisions. 
This workload is quite obviously excessive and precludes thorough analysis 
and consideration of the evidence. 

It is recommended that the Administrator of Veterans Affairs increase the 
number of associate members to the maximum of 50 as now authorized by law, 
and request authority for an even larger number of associate members if con- 
sidered necessary. Adequate funds for salaries of additional Board members, 
other necessary dditional personnel, and related incidental expenses, should 
be requested by the Administrator of Veterans Affairs at the earliest possible 
date. A substantial increase in the associate members would result in a lesser 
number of cases per workday per section of the board and thus insure more 
complete consideration of each case and a more precise and satisfactory explana- 
tion of each decision. It would also permit the Chairman to select associate 
members for one or more sections to which would be assigned the relatively 
limited number of claims to be reconsidered after previous denial by the Board 
of Veterans Appeals. 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D.C., August 14, 1959. 


Mr. OMAR B. KetTcuvum, 
Director, National Rehabilitation Service, Veterans of Foreign Wars of the 
United States, Washington, D.C. 

Dear OMAR: At your 59th annual convention a committee composed of vour 
national commander and four past national commanders was appointed to ex- 
amine the functioning of the Board of Veterans Appeals and to make recom- 
mendations concerning the Veterans’ Administration appellate system. 
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After your staff had reviewed an extensive report from the Board of Vet- 
erans Appeals, your committee made a number of recommendations. Mr. Stan- 
cil and I discussed these with the committee on February 3 of this year. Al- 
though it was agreed he would make a further written report, some of your 
points so obviously touched on my position as Administrator that we concluded 
the response should be mine. 

At the outset, I want to emphasize certain principles which I discussed orally 
with your committee. 

1. A person dissatisfied with action taken on his claim should have the 
right of appeal. 

2. It is impossible for me, as Administrator, to decide individual appeals. 

3. Appeals should be decided by persons who are expert in the subject 
matter and entirely objective in their approach. 

4. Uniformity of action in like circumstances is essential. 

5. To promote objectively, the appellate organization should function in- 
dependently of staff offices and operating services. 

6. To promote uniformity, appellate operations should be centralized. 

7. To be acceptable, an appellate system must, among other things, be: 

(a) Informal; 

(bo) Free from complicated procedural hurdles ; 

(c) Inexpensive for appellants; 

(d@) Capable of finally resolving the issues, within a relatively short 
period of time. 

8. A good appellate system must incorporate full hearing rights and re- 
hearings on allegation of error to insure that divergent views are resolved 
if possible, and that all contentions receive thorough consideration and 
reasoned disposition. 

9. In areas involving judgment there will never be complete accord be- 
tween service organizations and any review body in all individual case 
determinations. 

10. My mission of improving service to veterans includes the operations 
of the appellate system. 

11. I am not unalterably dedicated to the preservation of our present 
system. Neither am I adamantly opposed to change—provided it is demon- 
strated that change will bring better results—consideration being given to 
factors such as efficiency, equity, and economy of operation. 

12. I could not endorse a system consisting of layer on layer of claims 
reviews with no justification other than differences of opinion in judgment 
areas stemming from a decided minority of cases. 

13. Before deciding to change an existing system, I use the test: “How 
well has it worked?” Good results demonstrated over a long period can- 
not lightly be scrapped in favor of theoretical gain from a different mode 
of operations. 

14. I take pride in the Board of Veterans Appeals, its overall accomplish- 
ments and the stature it has earned over the years. Comments and evalu- 
ations which reach me are by no means all on the critical side. This is 
not to say that improvements cannot be effected. With or without external 
stimuli, improvement is a constant and continuing goal. 

My conclusions concerning the specific recommendations made by the com- 
mittee are as follows: 


COMMITTEE RECOMMENDATION No. 1-a 


The voice of the Chairman, Board of Veterans Appeals, should be more per- 
suasive within the Veterans’ Administration with reference to development and 
promulgation of pertinent directives. 


RESPONSE 


As you know there are differences of opinion, even among service organiza- 
baer concerning the part the Board of Veterans Appeals should play in policy- 
making. 

In addition to your suggestion, there are at least two other broad alternatives: 
(1) Divorce the Board completely from the development stage of policy (except- 
ing as to appeals) and limit its subsequent role to that of advising the Adminis- 
trator of undesirable effects which become apparent from review of appealed 
cases and recommending such changes in directives as the Board believes to be 
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indicated; (2) divorce the Board from participation in policy development as 
above, but remove present statutory limitations as to the binding effect of VA 
regulations, instructions of the Administrator and precedent decisions of the 
general counsel. This course presents many ramifications and would also require 
changes in the law. 

A strong theoretical or academic argument can be advanced in support of any 
of these propositions. They have been explored and an attempt to assess the 
pros and cons from all angles has been made. As an additional safeguard, the 
Chairman of the Board, to avoid any possibility o fa nonobjective viewpoint, 
asked the VA’s internal audit service to assign an experienced staff member to 
independently study the role of the Board of Veterans Appeals in the develop. 
ment of claims policies and directives. 

All in all, I am inclined to the view that the greatest good is to be accom. 
plished by the participation of the Board of Veterans Appeals in the formulative 
stage of regulations, instructions and the like. I believe we would be doing 
a disservice to the VA, the service organizations and veterans if we fail to utilize 
to fullest advantage the cumulative knowledge and experience of the Board for 
this purpose. Because of its wide jurisdiction, spanning the entire field of 
benefits, and the fact that its workload includes the most controversial and 
borderline cases handled by the VA, the Board is in an advantageous position 
to make a notable contribution. 

You will recognize that my thinking is entirely in line with the course of action 
you recommend. I believe that the Board’s participation in the functions under 
discussion has been greater than your committee might realize. This is because 
internal procedures are not ordinarily publicized. I can assure you that our 
prepromulgation coordination process for all regulations, instructions, proposed 
Administrator’s decisions, rating schedule changes, and other directive matter 
dealing with “benefits” routinely includes the Board of Veterans Appeals. Rec. 
ommendations and evaluations from that source are indeed persuasive and carry 
great weight. This will continue to be the case and I think we have no differ- 
ences on this point. 

COMMITTEE RECOMMENDATION No. 1-b 


The Administrator should consider the feasibility of establishing an advisory 
committee for each major benefit program (comparable to the committee under 
Public Law 550, 82d Cong.) and refer proposed regulations and changes to this 
committee for comment. 

RESPONSE 


This recommendation does not deal directly with any specific appellate problem. 

Title 11, Public Law 550, 82d Congress, “Educational and Vocational Assist- 
ance,” directed the Administrator of Veterans’ Affairs to form an advisory com- 
mittee of persons eminent in fields of education, labor, and management. Rep- 
resentatives of national service organizations were not included. 

At present every effort is made to keep service organizations apprised of major 
policy developments, to obtain their opinions and to accommodate their views 
(example—changes in the rating schedule, presentation of the current pension 
bill, ete.). I am keenly aware of the positions taken by service organizations 
with respect to law, policy, and procedure whether embodied in national con- 
vention mandate or flowing from informal staff contacts. These views are a 
basic consideration in the formulation of VA policies. From the foregoing, it 
is clear we are already accomplishing much of what would be expected from 
adoption of your suggestions. It is felt, however, that efforts to convert exist- 
ing procedures for cooperation into formal policymaking committees would pre 
sent grave difficulties. 

For one, the law imposes the responsibility for implementing the statute on 
me. Obviously, I could not delegate this responsibility to others. Further, as 
I pointed out at our meeting, any move on my part to include one non-VA group 
in policymaking would certainly be met with requests by groups with differing 
views on veterans benefit programs that they also be included. A third point 
is that policymaking would naturally tend to become unwieldy and excessively 
time consuming. 

CoMMITTEE RECOMMENDATION No. 2 


The participation of a lay member in the consideration of each case would 
insure a more practical and fair evaluation of facts and would in effect resemble 
the trial by jury available in civilian life. 
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RESPONSE 


By this, we assume your staff feels that lawyers would be more inclined to 
require compliance with technical rules of evidence before satisfying themselves 
that a claim had been established. We do not think this is necessarily so. 

From a legal standpoint, there is hardly a document in a claims folder which 
could be admitted on its face as evidence in any court. ‘That Board, as an 
administrative body, does not rigidly apply rules governing admissibility of evi- 
dence in judicial proceedings. It may and does consider such things as unsup- 
ported allegations, matters of hearsay and statements not under oath. 

On the other hand, it should not completely discount these rules in the process 
of evaluating evidence, for evaluation of evidence is largely a matter of ap- 
plication of good common sense and experience. Rules of evidence are an 
integral part of experience. They are neither arbitrary, fanciful, nor products 
of imagination but represent (in English common law) the result of over 
1,000 years’ experience in determining the relative weight which should be 
given various types of evidence. 

Experience has taught, for example, that a statement made in anticipation 
of death is more likely correct than one which would have the effect of averting 
punishment; that an eyewitness account is more valuable than a secondhand 
story; and that a contemporary written record is probably much more accu- 
rate than a recollection many years after the event. 

While laymen do appreciate the justice of these principles, the lawyer has 
been trained not only in the principles themselves but in the underlying reasons 
for their existence. Because of this and of additional training in logical anal- 
ysis of facts, lawyers generally should be better equipped to evaluate evi- 
dence fairly than laymen. 

One of the controlling reasons for the establishment of administrative agen- 
cies such as the Board of Veterans Appeals was that the nature of the determi- 
nations to be made were such as required the consideration of experts in the 
field, as contrasted with a judge and jury, who usually would lack sufficient 
technical knowledge to make a fair decision. The introduction of a lay (and 
presumably inexpert) member into the generally highly technical deliberations 
of a section of the Board would do violence to this principle. 

Further, it is perhaps wishful thinking to suppose that a lay member could 
function as a juror. Jurors are impaneled for one case or for a limited period. 
Lay members would serve indefinitely. At some stage of their service, they 
should necessarily become relatively expert and, from that time, their reactions 
would be those of the expert and not those of the layman. This is borne out by 
the experience of many occupational members of rating boards. 

It is also well to observe that jurors are in no wise free to evaluate evidence 
as they please but must follow detailed instructions of the court and their ver- 
dicts which are contrary to the acceptable evidence may be entirely set aside. 
A lay member of a section of the Board of Veterans Appeals, faced with the 
necessity for supplying for himself the instructions a judge would give a jury, 
would thus operate under severe handicap until such time as he became expert. 

Evaluation of evidence, though important, is only one part of the responsi- 
bility of a legal associate member of the Board of Veterans Appeals. In order 
to achieve an extremely questionable and certainly temporary difference of ap- 
proach, sections of the Board would have to sacrifice 50 percent of their legal 
capability. Legal problems continue to increase in complexity and of course 
make up a large section of the issues involved in appeals. We believe the 
certain loss outweighs the speculative gain. 


COMMITTEE RECOMMENDATION No. 8 


The Chairman, Board of Veterans Appeals, should continually and strongly 


reemphasize the importance of principles dealing within “length and type of 
service” and “reasonable doubt.” 


RESPONSE 


The Chairman and I are in complete agreement that the Board should con- 
tinually and strongly emphasize the importance of these principles and the obli- 


gation of all members of the Board to specifically apply them to individual case 
considerations. 


We feel particularly that no associate member should decide a combat case 
without reviewing the admonitions concerning the “circumstances, conditions 
54722—60——_-7 
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and hardships of service,” and, to this end, excerpts from the law are framed 
and hung on walls throughout the Board. The Chairman tells me that some 
sections, when pondering over cases such as this, often use the expression 
“Does it fit the picture on the wall?” These factors and the principle of reso: 
lution of reasonable doubt in favor of claimants are fundamentals of adjudica- 
tion. The written guides and instructional material which the Chairman hag 
furnished the sections of the Board are replete with reference to them. They 
are discussed by the Chairman in daily conferences with individuals and in 
frequent group meetings with the associate members. 

There is some doubt in a great many cases and naturally in some instances 
there will be disagreement as to whether the doubt is reasonable. If there is a 
preponderance of evidence one way or the other, there is no reasonable doubt, 
If the evidence is evenly balanced, so to speak, and does not preponderate in 
favor of either denial or allowance, we adhere firmly to the position that there 
exists a reasonable doubt which must be resolved in favor of the claimant. We 
believe there is no difference of principle between us in this area and that any 
contrary impression stems from differing judgment in individual case adjudica- 
tions. We cannot hope to achieve total agreement in all case decisions. We can 
and do expect agreement as the application of the “reasonable doubt” and 
“length and types of service’ concepts. The Board always stands ready to 
closely examine any instance wherein our action does not patently demonstrate 
this. 

CoMMITTEE RECOMMENDATION No. 4 


The principle of aggravation by service is not properly applied in some cases 
involving a preexisting condition in that the progress of the condition is often 
ruled to be only normal progress despite proof of service conditions and specific 
incidents of service definitely resulting in progress at a rate more rapid than 
otherwise would be expected. The Chairman should more effectively instruct 
all members of the Board concerning this point. 


RESPONSE 


The Chairman was frankly a little surprised at this suggestion and also a 
little perplexed as to how his sections might be more effectively instructed 
in deciding these claims. He was surprised because most aggravation cases 
denied by the Board are decided in such manner because the evidence showed 
no increase in disability in service. Only occasionally does the Board see a 
case where it is found that preexisting disability increased in service and 
that the increase was due to natural progress. The Board’s associate mem- 
bers are acutely aware of the burden they must assume in determining that 
actual increase in disability during wartime was clearly and unmistakably 
due to natural progress of the disorder. It seems fair to say they are willing 
to aecept this responsibility only where the facts are clear and convincing. 
It is believed that without exception there is a clear understanding by asso- 
ciate members of regulations concerning natural progress of disability. In the 
Chairman’s observations since February, he has not been able to find any real 
problem exists on this score. However, we are in total agreement as to the 
importance of this principle and the role of long or arduous service or combat 
conditions in the aggravation of preexisting disorders will continue to be 
stressed. 


CoMMITTEE RECOMMENDATION No. 5 


Insufficient consideration is accorded affidavit evidence, particularly lay affi- 
davits. The Chairman should instruct board members that all evidence should 
be accepted at full face value unless rebutted by other acceptable evidence. 


RESPONSE 


The difficulty here is in the interpretation of the word “rebutted.” The test 
the Board tries to apply is that of consistency with other evidence. A state 
ment that a veteran was wounded in action on a certain date is clearly _re- 
butted by a’ service department report that he was then serving within the 
United States. To the Board, a statement made from memory many years 
after the happening is, though not directly contradicted, still rebutted if clearly 
inconsistent with known facts covering the intervening period: Even if thé 
credibility ofthe witness be not in question, the weight given a statement in 
these circumstances will be greatly diminished. i 
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The substance of this suggestion is stated in the first sentence of VA Regu- 
lation 1081(A): 

“Full credence shall be given to the evidence submitted in proper form in 
support claims for disability compensation, unless there is sound basis for 
doubt as to the conditions set forth in the physician’ s or layman’s statement, by 
reason of other conflicting evidence or otherwise.” 

The Board is bound by this and, even if it was not, would subscribe to the 

rocedure, 
7 Sections of the Board must, however, evaluate the consistency of evidence. 
If not inconsistent, they can and do accept it at face value. 

There are problems. Quite frequently local service officers develop a case 
extensively, sometimes submitting 15 or 20 affidavits in a group. Not having 
access to the claims folder, they have no way to determine how consistent the 
new evidence is with the old. On occasion also, full discussion of the evidence 
in an appelate decision would reflect, perhaps unwontedly, on the veteran’s asso- 
ciates or family. In these cases, the Board may deliberately confine itself to 
discussion of evidence supporting its conclusions. This does open it to the 
charge that affidavits not discussed were not considered. Some evils are in- 
herent in either course. 

In summary, the Chairman will intensify his efforts to see that the Boara 
follows the letter and spirit of instructions pertaining to affidavit evidence. 


COMMITTEE RECOMMENDATION No. 6 


The Chairman should devote more diligent efforts to seeing that decisions 
are specifically responsive to particular pertinent major evidentiary documents 
and to contentions of claimants and representatives. 


RESPONSE 


While there undoubtedly remains some substance for your view, I firmly be- 
lieve that there is less and less basis for criticism. There has been for some 
time and will continue to be great emphasis placed on the necessity of re- 
sponsive decisions. Anything less that that falls short of the quality of product 
that we strive to achieve and that appellants have the right to expect. 

It is true that from time to time caseload, production requirements and 
budgetary limitations have forced the Board to give first priority to arriving at 
the right conclusions, leaving discussion of contentions in a secondary capacity. 

The Chairman tells me that hardly a day passes or Board meeting concludes 
without this point being discussed. For some time now, sections have been 
informed by the Chairman that their first consideration should be the answer- 
ing of contentions. 

It may be well to stress the fact that appellate issues are not always clearly 
defined. Many times appeals are presented only in the form of a summary of 
the evidence, concluding a most generalized assertion that some benefit should 
be granted. All too often the Board is left to its own devices concerning the 
specific points on which it is expected to rely if it is to reverse the denial by 
the field office. Representatives of service organizations could assist materially 
if they would clearly designate the appellate issues and contentions. On its part, 
the Board will engage to its best ability to answer specific contentions, but 
general contentions permit only general answers. 


CoMMITTEE RECOMMENDATION No. 7 


This recommendation will be discussed with Recommendation No. 18 since the 
two are closely related, 


CoMMITTEE RECOMMENDATION No, 8 


The Chairman should encourage dissenting canes from any member who 
disagrees with the majority. 
RESPONSE 


During the past several years, cases in which sections of the Board were in 
disagreement were discussed in conference with the. Chairman and/or Vice 
Chairman. In many cases, additional opinions were obtained or further research 
was accomplished. In others, the section unanimously agreed to remand the 
issues for further development. Without any formalized policy to that effect, 
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it became a practice that only when the impasse was irreconcilable was a dis- 
senting opinion entered. Since the majority of differences were composed in 
one way or the other, the Board did average less than 15 dissenting opinions 
per year, from 1948 to 1958. 

The desire to reconcile different views of associate members, though laudable, 
is capable of misinterpretation. Accordingly, associate members have been re- 
cently instructed and encouraged to freely file dissenting opinions in event of 
their disagreement with the majority. Further, authority has been granted to 
include in the decision a statement of the dissenting member’s views should the 
nature of the issues warrant. 

While an increase in the number of dissenting opinions has been noted in 
recent months, there has not been sufficient time to determine whether this rep- 
resents any significant trend. However, you may be assured that your recom- 
mendation has been adopted and compliance will continue. 


CoMMITTEE RECOMMENDATION No. 9 


It would be advantageous to claimants if particularly well-qualified associate 
members were selected to serve as one or more sections to handle reconsideration 
decisions. 


RESPONSE 


We have all devoted a great deal of time to ways and means through which 
the substance of what you suggest might be accomplished. 

Certain problems must be recognized : 

1. The statute says the unanimous determination of the section of the Board 
shall be the final determination of the Board. 

2. Section members all having equal grade, positions, and stature, a proposal 
for one group to review another’s decision forecasts administrative difficulties, 

3. Adoption of the proposal would almost certainly result in many more re- 
quests for reconsideration. 

The statute implies (if it does not require outright) that signatories to a 
decision must participate, if available, in any determination of error in their 
decision. At present, a reconsideration decision is entered by the section which 
originally decided the appeal. These cases come to the attention of the Chair- 
man and/or Vice Chairman and are quite frequently discussed with the section 
or with other particularly well qualified associate members, staff officials, and 
medical authorities. I do not know whether your committee is aware of the 
great care and study already being given to cases in this category. 

The record demonstrates that the Board freely grants reconsiderations and has 
not been at all arbitrary in this regard. The record shows further that the 
Board has not hesitated to further develop the evidence, secure specialized med- 
ical advice, reverse itself, or take such other action as the circumstances in the 
individual case warrant. By and large, we believe all concerned will agree that 
any dissatisfaction with a given reconsideration action is invariably based on a 
difference of opinion in evaluating the evidence in the individual case (and we can 
never totally eliminate this) and not on the thoroughness and objectivity of the 
reconsideration action under the Board’s present procedures. 

Literal compliance with your request would be to establish another review 
layer, the only difference between that and a so-called ‘“‘superboard” being that 
one is located organizationally with the Board of Veterans Appeals and the other 
outside the Board. While I feel certain your recommendation does not con- 
template the establishment of another routine avenue of appeal, experience has 
taught us that the creation of another such layer leads in short order to routine 
utilization. I do not think I can justify this. 

Believing that what your committee had in mind was action on reconsideration 
as is presently provided for in the Board’s rules of practice, limited to a relatively 
small number of selected cases, we have been exploring alternatives and possible 
modifications of your suggestion that might serve some constructive purpose, but 
the legal and administrative ramifications are such that, I regret to say, we 
must defer further reaction to your recommendation until we have studied the 
matter further. 

COMMITTEE RECOMMENDATION No. 10 


The feasibility of establishing what might be called a super Board of Veterans 
Appeals within the VA to consider a limited number of claims denied by the BVA 
should be considered. 
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RESPONSE 


To a degree, I believe our response to the previous recommendation offers some 
compliance with this recommendation. 

Further analysis is needed with respect to literal compliance. 

From 1921 to 1925 the Veterans Bureau maintained appellate boards in field 
offices and a superior board in central office with provision for personal review 
by the Director of specially selected cases denied by the Central Board of Ap- 
peals. By 1925, the Central Board’s caseload was about 80 percent of that of 
the combined lower appellate groups and approximately 12,000 cases were being 
taken on to the Director for personal decision. 

A new system involving abolition of appeal boards in field offices ; decentraliza- 
tion of sections of the Central Board of Appeals; and continuing the right to 
permit selected cases to come to the Director’s attention was then tried. By 1929, 
the docket of the Director’s Advisory Group (analogous to the proposed super- 
board) was again about 12,000 cases, annually 

A true “superboard” designated as the Council on Appeals was then instituted 
with no better success. 

Exhaustive study of the systems employed from 1921 to 1933 for deciding 
appeals supports no other conclusion than that a superboard accomplishes no 
real purpose excepting provision for an additional case review with opportunity 
for difference of opinion in a judgment area. 

If some infallible body could be designated, there could be no objection to your 
suggestion. But any superboard could only be composed of people with their 
varying degrees of experience, training, and intelligence—in all respects a mere 
duplication of the BVA. Certainly a superboard—or for that matter, an inferior 
board—would have some differences of opinion with the BVA in the judgment 
areas. Other than that, it is hard to see anything to be gained from the proposal. 

Conceding for the sake of argument that there are a few cases now and then 
which might desirably be taken to a superboard, the practical question always 
arises as to where the line will be drawn. Someone must make the selection and 
there can hardly be any satisfactory criteria established. 

The Veterans Bureau tried at least three different approaches to this problem 
over an 8- or 9-year period and failed miserably every time. No satisfactory way 
to confine the cases to any reasonable number could be found and the end result 
on each occasion was a swamping of the superboard in an avalanche of appeals 
and the practical abandonment of any attempt to limit the type of cases so pre- 
sented. This was the background against which the Congress determined that 
there should be one review on appeal and created the Board of Veterans Appeals 
for that purpose. 

No system can allow all appeals and, in the end, no matter how many avenues 
are opened a group will surely remain to urge that some additional appellate 
recourse be made available to it. 

It should be observed, further, that it is most desirable from the standpoint 
of claimants, not to speak of administrative efficiency, that final decision on en- 
titlement to any benefit should be made available to veterans and their depend- 
ents in the shortest practical time. Provision for multiple appeals has no part 
in the attainment of this objective. 

Finally, the suggestion could not be placed in effect without a change in 
present laws. 

We can agree with what you hope to accomplish as to a limited number of cases 
to the extent set out in the response to your recommendation No. 9, but we 
believe that the establishment of a review layer beyond that would be unwise 
and no real service to veterans as a whole. 


COMMITTEE RECOMMENDATION No. 11 


Because traveling sections of the BVA will not visit regional offices frequently, 
some claimants will appear personally before a board of three employees of the 
regional office who will conduct a hearing for the BVA. The Chairman and 
other VA officials concerned should issue instructions to insure that such a claim- 
ant does not face persons closely associated with the previous denial of his claim. 


RESPONSE 


The Board has known for some years how much your organization and others 
have wanted it to reinstitute the traveling section program. We are extremely 
pleased that budgetary, caseload, and other considerations have made this pos- 
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sible. We are most appreciative of your support which has helped us greatly 
to do this. 

At the time your suggestion was made, the new program was barely underway. 
Since then, one traveling section has visited St. Petersburg, Montgomery, and 
Atlanta, and another has held hearings at Buffalo, Syracuse, Albany, and Wilkes- 
Barre. A section has just completed an extensive schedule in the Far West 
(Seattle, Portland, San Francisco, Los Angeles, Phoenix, and Denver). In the 
fall, the Board will go back to the Midwest visiting St. Louis, Kansas City, Lin- 
coln, Des Moines, and St. Paul. Additional trips are scheduled, tentatively, for 
the first two quarters of 1960. Circumstances permitting, the Board means to 
continue this program to the fullest practicable extent. 

Although we will do our best, you are no doubt correct in stating that some 
appellants who desire hearings will still appear before regional office personnel, 
acting as a hearing panel for the Board of Veterans Appeals. Our primary in- 
terest in this question is that the panel which acts for it conduct a full and 
fair hearing which adequately develops the facts and defines the issues as the 
appellant sees them. 

The Board has no evidence that an appellant’s rights would necessarily be 
prejudiced by an appearance before personnel who denied his claim. Actually, 
personnel more familiar with the facts might well do a better job of questioning 
than a new group would do. 

. Since this proposal affects personnel and activities not under BVA control, 
and would require change in present procedure, it has been explored with the 
Department of Veterans Benefits. Their reaction follows: 

. “Since hearings are conducted at the regional office for BVA purposes only, 
we believe that our rating boards exercise great care at hearings to insure that 
all pertinent contentions and evidence are in the hearing record. 

“Tt would not be feasible for one- or two-board offices to comply with such a 
plan due to absences among board personnel: it would be difficult or impossible 
to provide a hearing group on any particular day composed entirely of those 
who had not previously participated in some manner in the decision appealed 

rom, 

“In other offices our requirement for rotation of rating board personnel at 6 
months’ intervals would make it impracticable to arrange for a hearing group 
made up entirely of those without previous contact with the case, especially in 
the absence of any proof that present procedure in these hearings impaired the 
appellant’s right to impartial consideration and the preparation of a complete 
record. 

“We feel that rotation of rating board personnel is essential to maintaining 
a high degree of uniformity in the rating process. This of course is a primary 
goal in adjudication.” 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


COMMITTEE RECOMMENDATION No. 12 


The Board finds it necessary to remand far too many cases. The Chairman 
and other VA division heads should make aggressive efforts to see that 
remanded cases are adequately developed. The Board should absolutely insist 
that all issues remanded be fully developed before final consideration. 


RESPONSE 


Remands are costly in VA time and money. They extend the period over 
which claimants must wait for final decision. We agree with you 100 percent 
that every effort should be made to prevent unnecessary remands. 

Yon realize, of course, that not all remands are due to faulty development 
of claims. Many spring from differences of opinion inherent in the appellate 
process. For example, a rating board may conclude that a doctor’s statement 
does not indicate increased disability and thus decline to reexamine the veteran. 
If the BVA has a difference of opinion as to evaluation of the doctor’s report, 
it must remand the case to verify the reported findings. Again, a field office, 
of the opinion that sufficient disability for entitlement to pension is not shown, 
may not fully clarify evidence as to employment. A disagreement on the 
Board’s part may necessitate remanding the appeal. 

It is true that a percentage of cases are remanded solely because of improper 
development. A very limited sampling of appeals remanded in fiscal year 1959 
showed inadequate development to blame in about one-third of the cases. <A 


larger statistical sampling will be required to determine if this is the general 
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situation. A copy of our sampling report was furnished the Department of 
Veterans Benefits. .The Board of Appeals is working directly with field stations 
whenever problems arise. Through survey teams and other supervisory facili- 
ties, the Department of Veterans Benefits is also striving to eliminate the prob- 
lem. Published instructions for development of claims and appeals appear ade- 
quate. The problem in one of continued and persistent policing. BVA and 
DVB are cooperating to that end. 

The Board, of course, subscribes to your view that it should not be satisfied 
with anything less than complete development of remanded cases. To further 
this, instructions have recently been issued to sections to insure that remand 
decisions carefully explain what is to be done and if necessary, why the develop- 
ment is desired. Instructions concerning requests for field examinations require 
for example that very detailed directions be included in the decision so that the 
examiner may be in no doubt as to whom he should contact, where they may 
be found and what data he should secure. 

There is only one slight and insignificant difference between the Board’s and 
your proposal. Very occasionally it is found that though development was not 
completed in toto, the evidence procured was clearly sufficient for disposition 
of the appeal. In these rare cases, the Board does not insist that the develop- 
ment originally requested be completed since no useful purpose would be served. 
Omissions of this character are frequently brought to the attention of the 
responsible authorities. 


COMMITTEE RECOMMENDATIONS No. 7 AND 13 


Bach section of the Board decides an average of 15 cases per day. In addi- 
tion, each section conducts formal hearings. The workload is obviously exces- 
sive and precludes through analysis of evidence. 

Consultants frequently prepare proposed decisions without first conferring 
with section members. Section members should review cases first and advise 
consultants what disposition should be made. 

To lessen the workload, the number of associate members should be increased 
to 50—the statutory limit. Authority for more members should be requested, 
if necessary. 


RESPONSE 


Although our present system for deciding appeals has worked very success- 
fully for over 25 years, we are not in the least inclined to arbitrarily reject your 
suggestion. These and other innovations have been discussed at lengths. 

In operations of the magnitude of ours, basic changes cannot be accomplished 
overnight. Operating programs, projections of workload, staffing patterns, and 
budgetary estimates must be and are formulated and approved for considerable 
periods in the future. In addition to management personnel within the Board, 
such changes are of immediate concern to other top VA staff officials, the Execu- 
tive Office of the President, and the Congress. 

I am frankly doubtful that your proposals would give section members more 
time per case or that any better product would result. 

If each section reviews an average of 15 cases per day, the present 11 sections 
would review an average of 165 cases daily. 

Expanding the Board to 50 members, each three-man section would review 
only 9.9 (approximately 10) cases per day. 

You propose, however, that no case would be initially reviewed by a consult- 
ant—this function would be performed by an associated member. 

Let us see how we visualize the process. The case would first be reviewed 
by the three section members who, after consultation, would indicate the desired 
disposition. The case would then go to a consultant for preparation of a decision. 
Under law, appeals must generally be decided in order of the appearance on the 
appellate docket. Uusually, this would mean the consultant would not reach the 
ease for 1 or 2 weeks. Overall, it might well be 3 weeks or more before a tenta- 
tive decision could be submitted to the section. It would then be necessary for 
the section members to conduct a second case review, if for no other reason, to 
satisfy themselves that the facts were completely and correctly stated. 

To maintain an average of 10 decisions per day, the section would then 
have to conduct initial review of 10 cases each day and in the same period con- 


‘duct final review of 10 additional cases—a total of 20 critical case reviews as 


contrasted with the 15 now cited as excessive. 
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True, the total time on any one case would be increased ; but the time permitted 
for any single review would be lessened and the initial and final reviews would 
be so separated in time that memory would rarely span the gap. If we assume 
a 3-week interval (the minimum anticipated) it can readily be seen that, during 
this time, the members would have seen 298 other cases. It is apparent that 
few people could retain details of this many cases over the time indicated. 

A second review of a case should and probably would take less time. On the 
other hand, the section member now sees a substantial percentage of cases only 
after an experienced consultant has: 

(a) Clarified any administrative problems. 
(b) Identified the issues. 

(c) Marked salient evidence. 

(d@) Pinpointed legal and medical problems. 
(e) Performed necessary research. 

Your staff, of course, is fully cognizant of the meticulous care required for 
thorough case review. As an aid to your distinguished committee, I would 
like to cite an example or so to indicate the time-consuming factors. These are 
typical situations recurring on an everyday basis: 

1. Only recently, the Board received an appeal for service connection for a 
neurological disease, first diagnosed 3 or 4 years after discharge. Affidavit evi- 
dence was vague and inconclusive. The veteran has been hospitalized 9 months 
in service for treatment of a gunshot wound and had seven other periods of 
hospitalization for treatment of acute illnesses and injuries. The claims folder 
was 3 to 4 inches thick. Detailed study of these records disclosed that during 
treatment for nasopharyngitis the reflexes were noted to be abnormal. Nurses’ 
notes, covering a different period of treatment, revealed complaints which, in 
retrospect, could also be associated with neurological disease. One would not 
suspect anything of this nature would be contained in either of the medical 
reports especially as the attending physicians did not deem them worthy of 
notice. In fact, neither entry was referred to by the veteran, discussed by the 
rating board or pointed out by the accredited representative. The case review 
was time consuming and would generally have been fruitless but, in this instance, 
it resulted in a justifiable allowance of service connection by the Board. 

2. In the period immediately after World War I, reports of physical examina- 
tions were not always of the caliber of those at later dates. In particular, entries 
were made of valvular heart disease in many cases and often with no findings 
at all to support a diagnosis of any organic heart disorder. With advancing years 
(age 55 to 60) many of these veterans developed arteriosclerotic heart disease. 
Almost invariably claim was made based upon reported heart disease shortly after 
separation from service, 30 to 40 years earlier. In each case, the appellate deter- 
mination must be made on the merits of the individual case. The claims folders 
are often voluminous, yet page by page study of each document is generally 
essential. It is no exaggeration to say that several hours or an entire day may 
be required. If the consultant does nothing but identify and mark pertinent 
material, he fills an indispensable role as a timesaver for section members in 
these cases. 

8. A large percentage of cases require research before any conclusion can be 
reached. In domestic relations fields, the laws of the various States must be 
determined and court decisions surveyed. In medical cases, the Board is con- 
fronted with many novel problems—the effects of radiation—of spinal 
anesthesia—of administration of various vaccines. If even one member of a 
section should attempt this research, the operation of the section would be seri- 
ously impaired. 

It seems to us that, under the proposals, 50 members would 

(a) Not carry the current caseload ; or 
(b) Spend less time per day on the individual case than the present 
system affords. 

Having said all this as to our doubts, let us say contrarywise, that we are 
by no means convinced we are correct. We do not have a negative attitude to 
ward any constructive suggestion, for we are more interested than anyone in 
finding ways and means to lessen the caseload on associate members. We have 
delayed this report, partly in the hope that the Board’s caseload would permit 
it to make a trial of your proposals in at least one section of the Board. Un- 
fortunately, the Board has not been able to do it nor can it now, at least until 
the summer season has passed. At that time, it will most seriously consider 
finding out how these recommendations may work in practice. 
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UNNUMBERED RECOMMENDATION 


This was not included in the committee’s final report attached to letter to me, 
dated January 6, 1959. However, it was presented by your staff to the com- 
mittee for consideration and I feel you would wish to be furnished the informa- 
tion set out below. 

More frequent and definite reassignments of associate members within the 
structure of the BVA would be beneficial. 


RESPONSE 


Superficially, the observation that many members of the Board have held 
= present position for many years would appear correct in a very few 

nces, 

The Board sincerely feels that among its greatest advantages, is the fact that, 
through specialization, it can develop persons who can bring expert konwledge 
to bear on particular types of cases. This is a luxury which can rarely be en- 
joyed at lower levels. 

The Board, however, is not unmindful of the pitfalls you refer to. The-most 
exaggerated example of the problem you pose would appear to be that of one 
associate member who has been chairman of the same section for 10 years. To 
illustrate how deceiving appearances are, the composition of the associate mem- 
bers of this section has been changed 14 times in these 10 years and the juris- 
dictional assignments of the section have been changed 15 times. It can be seen 
that it is principally on paper that this situation lends any support to the 
proposition advanced. 

In the 10-year period April 1949—April 1959, associate members averaged 
changing from one section to another a little more frequently than once a year. 
The average section underwent change in makeup of associate members approxi- 
mately 1.9 times per year. Frequent alterations in jurisdictional assignments 
have also been routine practice. 

In summary, I think it appropriate to express appreciation for the serious 
approach at your convention to the question of what, if any, changes should be 
made in the VA’s appellate structure, the obviously searching and thorough 
staff work in your organization, and the high caliber of the consideration ac- 
corded by your distinguished committee. It is my profound conviction that all 
operations within the VA should be subject to challenging review, internal 
if not external, that we should not be complacently satisfied with even the best 
of our operations, but should always strive for and seek out means of improve- 
ment. It is my equally profound conviction that objective analyses and studies 
by organizations such as yours, based on your extensive experience and expert 
knowledge, and reflecting the needs and desires of your membership, afford 
most valuable and constructive assistance to us in our self-analyses and our 
efforts to provide the best service possible. It is in this spirit that all concerned 
approached the matter at hand and this unusually lengthy communication was 
formulated. 

Sincerely yours, 
(Signed) Sumner, 
(Typed) Sumner G. WHITTIER, 
Administrator. 


VETERANS OF FoREIGN WARS OF THE UNITED STATES, 
Washington, D.C., March 8, 1960. 
Hon. SuMNER G. WHITTIER, 
Administrator of Veterans’ Affairs, 
Veterans’ Administration, Washington, D.C. 

DEAR Mr. Wuirrter: Recently I and several members of our staff conferred 
with Messrs. Morse, Monk, and Stancil concerning the operation of the Board 
of Veterans Appeals. Recommendations previously submitted by the Veterans of 
Foreign Wars and your response thereto under date of August 14, 1959, were 
discussed. We agreed to submit the points emphasized during this discussion 
for more formal consideration. 

We previously recommended that a lay member participate in the consideration 
of each case. This recommendation was rejected. We urge further considera- 
tion of this recommendation. We recognize that laymen selected for appoint- 
ment as associate members of the Board of Veterans Appeals should have some 
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experience although not necessarily in actual individual case disability determi- 
nations. We would not expect the Federal Government to appoint individuals 
to such positions without appropriate experience due such positions. 

We previously indicated that insufficient consideration is accorded affidavit 
evidence particularly lay affidavits. While there has been some improvement 
in this regard perhaps as a result of the general improvement in responsiveness 
of decisions to contentious and evidence, we continue to notice some cases in 
which a statement is merely made that affidavits of several individuals are of 
record, with no indication as to the reasons for not according such evidence 
sufficient credence to justify a favorable decision despite contrary evidence. 

We commented previously on the almost complete absence of dissenting 
opinions. We have noticed a slight increase in dissenting opinions since the 
Chairman has devoted personal attention to this subject. Nevertheless, dissent- 
ing opinions continue to be minimum and are expressed by only a minority of 
the associate members. 

We believe our recommendation that special procedures should govern recon- 
sideration requests deserves most careful consideration. We are happy to know 
that the Chairman of the Board of Veterans Appeals is considering the adoption 
of a system which would at least partially satisfy this recommendation. 

The present workload which requires that each section of the Board decide an 
average of approximately 15 cases per day is not, in our opinion, conducive to a 
thorough consideration of the evidence and just and fair decisions. We believe 
the section assigned responsibility for an individual case should initially deter- 
mine the basis decision. Apparently, under present procedures, consultants study: 
the evidence and prepare suggested decisions prior to study of the evidence by 
any associate member. The only procedure available to accredited representa- 
tives to insure initial consideration by associate members is to appear before the 
Board members for a formal hearing. This is a time-consuming practice and if 
earried to the extreme would cause associate members to devote most of the 
time to the actual conduct of formal hearings. We realize that to reduce the 
case workload sufficiently to permit associate members to study the evidence and 
direct basic decisions prior to reference of the case folders to consultants, except 
for research purposes, would require additional associate members. 

The national welfare and service committee of this organization, acting as a 
special subcommittee, is obligated to prepare and submit a report concerning 
the Board of Veterans Appeals to the next national convention in August 1960. 
I have been directed to prepare an initial draft for the committee’s consideration. 
I shall, therefore, appreciate a further reply concerning our recommendations 
and particularly the specific points mentioned in this letter not later than June 
15, 1960. if possible. I would be pleased to participate in a further personal 
conference at the convenience of the appropriate members of your staff. 

Sincerely yours, 
Norman D. Jones, Director. 


VETERANS’ ADMINISTRATION, 
Boarp oF VETERANS APPEALS, 
Washington, D.C., March 25, 1960. 
Mr. Norman D. Jones, 
Director. National Rehabilitation Service, Veterans of Foreign Wars of the 
United States, Washington, D.C. 


Dear Mr. Jones: Reference is made to our recent conference with the Deputy 
Administrator in which it was agreed that definitive response to certain recom- 
mendations of the Veterans of Foreign Wars concerning the Board of Veterans 
Apneals would be made prior to June 15. 

This is not the final response, but there are certain developments of which 
you may wish to inform your committee before that time. 

The committee recommended that requests for reconsideration of appellate 
decisions be referred to a section of the Board other than that responsible for 
the original decision. This has been studied in great detail. 

It has been concluded that the substance of the recommendation can be accom- 
plished. The Administrator has approved the procedure that, unon granting a 
request for reconsideration, I may augment the original section by the addition 
of another section which did not participate in the original decision. This will, 
we believe, insure the objectivity of the action and still preserve the single 
review appellate concept directed by statute. It will also be somewhat analogous 
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to the procedure in the Circuit Court of Appeals for the District of Columbia 
whereby a litigant dissatisfied with a decision of a three-judge panel may peti- 
tion for rehearing by the entire nine-judge court (en banc). 

The foregoing procedure may be invoked upon request with justifying argu- 
ment from a claimant or his representative, or by the Board on its own motion, 
and is effective immediately. With your continued cooperation, we are confident 
we can, on the one hand, freely offer reconsideration where it is felt an error of 
fact or law had been committed, and, on the other hand, contain the volume 
within reasonable and manageable boundaries. 

Your committee also recommended that the number of associate members be 
increased at least to the statutory limit of 50, and that sections of the Board 
determine the disposition of appeals before reference to consultants for prepara- 
tion of decisions. 

Staff planning for a full-dress trial of that part of the recommendation con- 
cerning initial review by associate members was completed quite some time ago, 
but, as you know, our caseload, together with demands of the traveling section 
program have been such that we could not afford to implement them. Fortu- 
nately, by all-out effort, we have just now succeeded in reducing our pending load 
to our initial objective (6,500 cases in this office). 

Allowing for an essential transition period, a complete test of the recommen- 
dation will still be commenced this month and continued for about 30 days. 
Statistical analysis of factors such as time, production, quality, and ultimate dis- 
position of appeals will take time, but the results will be available before 
June 15. 

The question of staffing for the Board and its effect on the quality of our de- 
cisions (reasoned explanation—discussion of contentions, etc.) is of paramount 
concern to me. The survey immediately underway and others planned for the 
very near future will give us a better idea as to the validity of our thinking on 
these lines. You will be kept informed. 

At our recent conference you also discussed your views on dissenting opinions 
and the appointment of lay associate members. These matters will be dealt with 
in a later communication. 

I wrote you on February 23 of our action to follow up on remanded appeals. 
Although this was not a recommendation from your committee, I trust they will 
view it as another evidence of our desire and intention to improve the quality of 
appellate service in every way possible. 

Sincerely, 
JAMES W. StTancit, Chairman. 


Mr. Quierry. I have one final question. I do not know whether 
you have ever taken a stand on this or if you have a personal opinion, 
but do you, personally, or does the VEW, have any position on the 
desirability of repealing the present law which permits the veteran a 
right of appeal in an insurance case ? 

r. Stover. To the best of my knowledge, we do not have any posi- 
tion with respect to such a proposal. 

Mr. Asuwortu. It is a contract. 

Mr. Srover. We do not have any position on it, but, as I under- 
stand it, the insurance contract is appealable to the courts by virtue of 
the guarantee of the Constitution of the United States that any con- 
tractual right cannot be interfered with by the enactment of a law. 
Maybe there is some other exception, but, generally, that is the basic 
exception to all VA claims. 

Mr. Quictey. I appreciate that. 

Mr. Stover, Mr. 5 roan and all the rest of the representatives of 
VFW, we want you to know we still love you. I think we happen to 
be here in one of those rare instances where we find ourselves some- 
thing less than in complete agreement with you, yourselves, and your 
fine organization, or our fine organization—we are part of it, and the 
next time I see your national commander I am going to ask him, in 
an off-the-record discussion, where he was when Resolution 280 was 
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being voted on. He must have been in a smoke-filled room or in one 
of those caucuses. I do not want to embarrass you, but I think I have 
a pretty good idea of his thinking, private thinking, on this matter, 

r. Sartor. At a hearing before the Committee on Veterans’ 
Affairs held on March 9, Mr. Feldman, in response to some questions 
of myself only, stated he was very much in favor of it then. 

Mr. Jones. He also stated at the time that he realized his personal 
opinion was contrary to the stand of the organization. 

Mr. Quieter. This, I think, he made perfectly clear. 

Gentlemen, we appreciate your coming here, your testimony, and 
any additional information you can give to us on a few points which 
I think we do not, I think you realize, share complete accord on, 
and I think we ought to have all the background information, all the 
thinking, all the reasoning, on why the collective judgment of the 
VFW on this particular problem up to now has been the way it is. 

Mr. Jones. I think we share the same degree of keen interest in 
justice for veterans and dependents, although we may be in disagree- 
ment as to policies, procedures, and devices which would best accom- 
plish our mutual objective. 

Mr. Quietey. Yes. 

Well, we thank you again, gentlemen. It is always a pleasure to 
have you here. 

The meeting is adjourned until 10 o’clock tomorrow morning. 

(Whereupon, at 12:15 p.m., the subcommittee recessed until 10 a.m., 
Thursday, April 7, 1960.) 
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THURSDAY, APRIL 7, 1960 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON PENDING JUDICIAL REVIEW 
LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 356, 
Old House Office Building, Hon. Erwin Mitchell (chairman of the 
subcommittee) presiding. 

Mr. Mircuei. The subcommittee will be in order. 

Our first witness for today will be Mr. C. Murray Bernhardt, Com- 
missioner of the U.S, Court of Claims. 

Mr. Bernhardt. 


STATEMENT OF C. MURRAY BERNHARDT, COMMISSIONER, 
U.S. COURT OF CLAIMS 


Mr. Brernuarpt. Thank you, Mr. Chairman and members. 

Mr. Patterson called me yesterday to ask me if I would come up 
here and explain the functions and duties of the Court of Claims, for 
whatever comparative value that may have to the legislation which 
you are considering. 

I do not know anything about the legislation, and so I will confine 
myself, of course, to what I do know—what the commissioners of 
the Court of Claims do, 

Our court is a constitutional, article III court. It functions with 
five judges on an appellate level and 13 commissioners, who are trial 
judges of the court. The judges are appointed by the President and 
confirmed by the Senate. Then the commissioners are appointed by 
the court and serve as long as the court wants them, a is gen- 
erally for a definite period. 

The commissioners serve as the trial judges of the court. We pro- 
vide the sole trial functions that the court offers litigants. 

When a case is filed in our court, it is immediately referred to 1 
of the 13 commissioners, and from that point on the commissioner 
retains that case until he discharges his functions by reporting the 
case, with a report of the facts, and ofttimes opinion and conclusions 
of law, to the court. 

Mr. Mrrcnety. Let me interrupt you right there. You say he re- 
ports ofttimes findings of fact and recommendations. Does he make 
a positive recommendation to the judges as to what he thinks the 
decision should be, or does he just determine the facts? 

Mr. Bernuarpr. Thus far, Mr. Chairman, most of the work prod- 
uct of the commissioner has consisted of a detailed report of the facts. 
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However, by virtue of sweeping new rules of the court, which were 
adopted in 1951, the court retains the power to instruct the commis. 
sioner to report, along with his facts, recommendations for conclusions 
of law, accompanied by an opinion. 

Now, as a matter of actual practice, any commissioner who wants to 
file an opinion can do so simply by asking the court to direct him. 
Some commissioners do it as a habitual thing. Other commissioners 
thus far have not taken on that added responsibility. 

The commissioner, after he gets the case, will engage in the usual 
pretrial activities that are common to nonjury cases in the Federal dis- 
trict courts, with this possible exception : We will perhaps spend more 
time in the pretrial stages of the case than is possible in the Federal 
district courts. 

Our cases as a whole are rather large, complicated cases. They 
have a broad scope, involving contract claims against the Government, 
tax claims, military and civilian pay cases, eminent domain or taking 
cases, patent cases, and a variety of other matters, including a great 
many bills which are referred to our court for advice by either the 
House or the Senate. 

When the pretrial stages of the case are concluded, and the case is 
ready for trial, the commissioner will set the trial at a place and time 
that serves the convenience of the litigants. The Government is 
always the defendant, and the litigant, of course, is represented by his 
selected counsel. 

The law provides, and has for many, many years, that the commis- 
sioner shall hold his trial in the counties of the witness’ residence as 
closely as possible. We usually reside in the larger metropolitan 
areas throughout the country. We also go abroad. We have been to 
Europe and to the East, wherever the witnesses happen to be. 

Mr. Let me interrupt you again, if I may. Do the com- 
missioners all work out of Washington? 

Mr. Bernuarvt. They all work out of here, sir, and I would say 
that on the average we will be on the road trying cases 2 or 3 months a 
year, with 2 months probably being a fair average. We also hold 
many trials, of course, in Washington, D.C. 

When we do go out on the road to try cases, in almost every case we 
will secure the use of a Federal district court facility. When that is 
not possible, we scratch around and find a suitable place to hold a trial 
—whether that be in municipal facilities, sometimes hotel rooms, or if 
“we are in the country we will use a farm house kitchen or whatever 
the circumstances require. We find ourselves a the 
needs of the case and the needs of the litigants as much as possible 

In a given case, we will hold our trials at a variety of places and at 
a variety of times, because it is not always possible, as you gentlemen 
are aware, to produce your witnesses at any given time and place. 

For that reason, I believe that the records which we ultimately pro- 
‘duce are perhaps more complete than in almost any other Federal 
court that I know of. t 

When the evidence is closed in the case, I should have mentioned 
that it is the obligation of the parties at trial to engage and pay for 
‘the court reporter. We have no official reporter system in our court. 

Mr. Mrrcnexy. Do you engage the reporter locally ? 

Mr. Bernuarpt. They can be engaged anywhere in the country; 
and a great many reporters are engaged in New York, San Francisco, 
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or any of the larger cities in the country where the plaintiff’s coun- 
‘sel happens to be practicing law. 

When the record is totally closed, the Commissioner will set time 
limits for the parties to file requested findings of fact. In any case 
where the court has directed the Commissioner to file, along with his 
findings of fact, an opinion and recommendations for conclusions of 
law, then the parties file with their requested findings of fact a brief 
on the law. 

These findings of fact are required to be separately numbered. The 
parties must cite the record in great detail in support of each one of 
the findings which they request to be made. . 

Oftentimes, after the defendant’s findings are filed, the plaintiff 
will ask for and be given an opportunity to file comments, or a re- 
sponse, to the defendant’s findings. 

When all the findings are in, the Commissioner writes his report, 
based upon the findings and the record. The Commissioner’s report 
of facts takes the form of separately numbered findings of fact. We 
do not cite the record in support of the findings we make. We will, 
in a given case, file as I mentioned with our report of the facts recom- 
mendations for conclusions of law and an opinion on the law. This, I 
might say, is an increasing practice in our court. 

After the Commissioner’s report is filed, then the parties have a cer- 
tain length of time provided by our rules of the court and extended 
at the request of the litigants if necessary for filing exceptions to our 
findings of fact or report of the facts, and also to file with the court 
their briefs on the law. They will then, on a given date, appear be- 
fore our panel of five judges and argue the facts and the law of the 


‘eave. The case will then be usually assigned to a particular one of the 


five judges, who will prepare an opinion, which will be passed around 


‘amongst the other judges, to secure their concurrence or dissent. 


The only avenue of appeal from our court is by certiorari to the 
Supreme Court. 

I have now described in general the bare bones of our practice, and 
if there are any questions, I would be very happy to answer them. 

I have given Mr. Downer a little material that I hastily assembled, 
consisting of a talk which I gave last fall before the Federal bar 
convention, and a copy of our rules of court, which, by the way, 


closely parallels the Federal district court’s civil rules. In fact, our 


trails are conducted in just about exactly the same way as a non- 
jurv civil case in the district court, and we apply all the rules of 
evidence which you will find in the district courts. 

Mr. Mrrcneti. That was one question which I was going to ask 
yon. That was concerning the rules of evidence. 

You do follow the Federal procedure insofar as rules of evidence 


are concerned 2 


Mr. Brernuarovr. In every case, sir. Exactly the same. A practi- 


‘tioner before the district court will feel completely at home in our 


court. I think in that way we are perhaps somewhat different from 
hearing examiners, who are a little more tolerant with the rules of 


evidence. 


T also have given to Mr. Downer, sir, a copy of a publication 


entitled “Government Contracts Review,” which contains a fine article 


written 2 years ago by a gentleman who is now a commissioner in 
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our court. I think that between these two documents and the rules 
of the court, he will be able to find out just what it is a commissioner 


oes. 
(The material referred to follows :) 


REMARKS OF COMMISSIONER C. MURRAY BERNHARDT AS MEMBER OF PANEL Dig- 
cussiIne “THE CHANGING ROLE OF THE COMMISSIONER IN THE CoURT OF CLAIMS” 
BEFORE THE FEDERAL Bark ASSOCIATION ANNUAL CONVENTION 1959 AT THE 

Horet STATLER 


Mr. Chairman and friends of the Federal Bar Associaiton, in any discussion 
of the Court of Claims it must be recognized at the outset that the court is 
a rare sort of bird in the Federal aviary, and that it is principally the com- 
missioner system that makes it so. In carving up the subject for today’s discus- 
sion, the lot fell to me to lead off with a description of the commissioner system, 
touching upon its prenatal characteristics for the first 75 years of the court’s 
existence, its metamorphosis from 1925 onward, and its present manner of 
functioning. In this latter connection I shall describe as a matter of evolu- 
tionary interest the rendition of opinions by commissioners, a development stem- 
ming from sweeping new rules of court adopted in 1951 which contribute 
substantially to equating the commissioner’s duties to those of nonjury trial 
judges in the Federal heirarchy. 

Those in the audience with an historical bent who are curious as to the 
history of this institution may consult the late Judge Richardson’s essay, writ- 
ten in 1882 and appearing in the forepart of volume 17 of our reports, and also 
the history given in the forepart of volume 1 of the Court of Claims Digest by 
the West Publishing Co. More recently Commissioner Evans has written a 
fine article printed in the April-June 1957 issue of the Federal Bar Journal, 
and the present Commissioner Gamer wrote “Some Notes on Court of Claims 
Practice” appearing in the April 1958 issue of Government Contracts Review. 

From its creation as a pseudo-court in 1855, up until the statutory birth of 
the modern commissioner system in 1925, all testimony in cases before the court 
was presented to the judges of the court, sitting en banc, in the form of 
depositions which were taken before so-called reporter-commissioners, who were 
actually stenographers who took down verbatim the sworn testimony of wit- 
nesses, noting but not passing on objections, transcribed the same, procured 
signatures, and remitted the transcripts to the court under seal, not unlike the 
deposition procedure in the district courts today. Records indicate that as many 
as 92 reporter-commissioners, distributed mostly through the population centers 
of the country, served the court simultaneously. They were issued commissions 
by the court and were paid by the litigants pursuant to rates fixed by the 
court. The law required then as it does now that testimony be taken as nearly 
as possible in locations convenient to the witnesses, which explains the pro- 
fusion and geographical spread of the reporter-commissioners, and the cognomen 
of the court as the “peoples court.” 

Throughout the era of the reporter-commissioners the trial before the Court 
of Claims consisted of the presentation to the panel of judges of a mass of un- 
digested depositions, exhibits, requested findings of fact, briefs, and arguments 
by respective counsel. There was thus thrust upon the judges themselves the 
onerous task of doing the spadework on the facts in the first instance, an under- 
taking which could be coped with satisfactorily in those leisurely horse-and- 
buggy days. 

In the aftermath of World War I litigation generated by the war burgeoned in 
the court and brought on the demand for fulltime employment of qualified 
lawyers to discharge the trial functions of the court and to serve up to the 
judges predigested reports of the facts, so as to permit the judges to concen- 
trate on the legal issues. The act of February 24, 1925, authorized the appoint- 
ment by the court of seven commissioners to take testimony in the cases assigned 
to them and report the facts in findings to the court. These first commissioners 
were authorized for a 3-year period, in the hopes that the accumulated back- 
log could be discharged within that time and life revert to normal, but Parkin- 
son’s law set in and the commissioner system became permanent in 1930, having 
proved itself to be indispensable. Through the years the number of com- 
missioners steadily increased at a rate commensurate with the caseload of the 
court, particularly as a result of the heavy load of litigation flowing from 
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World War II. We now have 13 commissioners, all of them appointed and 
subject to removal by the court. 

How does the commissioner function? Some have likened him to a master 
in chancery because he is court-appointed, conducts nonjury trials, applies rele- 
yant rules of evidence, and reports the facts to a court which retains power to 
change them. But there the comparison ends, for where the master is usually 
appointed to determine complicated accounting matters, the type of cases as- 
signed to the commissioner is coextensive with the court’s total jurisdiction, 
including contracts, eminent domain, civilian and military pay, patents, tax, 
Indian cases, and others. The commissioner serves an indefinite appointment 
(virtually permanent in point of fact) and is paid by the court, while the master 
js temporary and is paid by the litigants. The commissioner has a greater respon- 
sibility for the law of the case than the master, particularly under the current 
yogue of advisory opinions rendered by the commissioner and often adopted 
by the court. Some have further compared the commissioner’s role to that of 
administrative examiners, but there the comparison is even less apt for reasons 
which are apparent to those of you familiar with administrative procedures. 

Newly filed petitions are distributed among the commissioners shortly after 
being filed. Except as to patent cases, which are referred to a commissioner 
who is a patent attorney, no effort is made to distribute the petitions on a basis 
of type. Consequently all commissioners are exposed to and acquire experience 
in the gamut of cases lying within the court’s jurisdiction. Upon joinder of 
issue by the filing of the defendant’s answer (which rarely occurs without at 
least one extension of the Government’s 60-day period for filing its answer), the 
commissioner customarily analyzes the pleadings to determine whether there 
are not some pretrial measures which he can invoke at this early stage so as to 
facilitate eventual trial, such as the initiation of auditing procedures in cases 
where accounting will play a prominent part. Or if the pleadings indicate a 
dispositive legal issue, then the commissioner will sometimes inquire of the 
parties whether they intend to test the case by any one of several dispositive 
motions. The extent to which the commissioner will sua sponte activate the 
parties into pretrial procedures, or jockey them reluctantly into trial, depends 
on the philosophy of the individual commissioner, some feeling that they should 
initiate movement all along the line, and others feeling that it is entirely up to 
the parties to advance their cases. Suffice it to say that, contrary to experience 
in the other Federal courts, parties who want a pretrial conference or a trial 
can obtain them here with virtually no delay, provided the beleaguered Govern- 
ment counsel can be ready. It has always been a mystery to me why plaintiffs’ 
attorneys so rarely demonstrate an interest in speedy disposition of their cases. 
More often the commissioner has to prod both parties into action. This either 
reflects on the diligence of the typical plaintiff's counsel or speaks well of his 
prosperity, or perhaps both. 

The pretrial rules of court parallel those applicable in the district courts, ex- 
cept that here these duties are discharged by the commissioners. This is partic- 
ularly true since the adoption of new rules in 1951 and 1953. I have insufficient 
personal experience to draw a close comparison between our pretvial activities 
and those typically followed in the district courts, except that there is reason to 
believe that the individual case will receive more extended and informal treat- 
ment at pretrial in the Court of Claims, as a consequence of the commissioner 
being able to devote more time to it. Earlier this year I spent almost all of 2% 
weeks in the pretrial of an exceptionally complicated case in California. Sev- 
eral days in continuous or interrupted sessions is not uncommon in the more dif- 
ficult cases. I recall the splendid pretrial result which the commissioner ob- 
tained in the celebrated Dixon-Yates suit, materially shortening trial time by 
assiduous attention to protracted pretrial proceedings. 

Pretrial presents a problem when plaintiff’s counsel is distantly located and 
the amount in suit is modest. Rather than putting the plaintiff to undue ex- 
pense in such instances, we commonly endeavor to effectuate pretrial agreements 
on facts and documents by an exchange of correspondence, sometimes followed 
by a short pretrial session on the morning of the trial. It is always a question, 
too, at what stage of the case should the pretrial be conducted, and here the 
peculiar requirements of the individual case must govern. Certainly any pre- 
trial auditing should be commenced as soon after the joinder of issue as possible 
unless there is some possibility of settlement. However, I have heard the com- 
plaint that if the commissioner orders a comprehensive pretrial too early in the 
game, then counsel are forced to orient themselves twice, once in preparation for 
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pretrial and again in preparation for the subsequent trial. Ideally, in a utopian 
system of justice, the pretrial and trial should follow in rapid succession after 
‘the joinder of issue. Unfortunately, the dearth of defense counsel and the usual 
procrastination of plaintiffs’ counsel precludes this sort of sanity, and as a prac. 
tical matter the minute we commissioners try to push a particular case into 
trial we are frequently met with the quasi-legitimate complaint that we are 
preferring newer cases over older ones. I do not see how we can very well try 
-the cases on a strict first-in-first-out basis, because the cases are different, the 
commissioners are different, and the counsel are different. It is natural, how- 
ever, that we give a green light to those plaintiffs’ attorneys who demonstrate an 
‘interest in going ahead with their cases, even at the expense of older cases on 
file where counsel are dormant. 

Undeniably there is considerable room for perfection of our pretrial procedures, 
To be successful, a pretrial conference requires not only the full cooperation of 
opposing counsel, but careful, tailored planning by the commissioner. I do not 
think that any formula can be provided to fit all cases. Whatever formula is 
used in a particular case must involve intelligent, detailed direction by the com- 
‘missioner and a quantity of homework by counsel, including conferences between 
“counsel before pretrial. So often the lawyers will attend a pretrial conference 
wholly unprepared as if they have never heard of pretrial before. This can be 
the fault of both counsel and commissioner. Then again there are cases, or, 
rather, I should say there are lawyers, to whom the whole concept of pretrial is 
foreign to their trial-by-ambush nature, and in such cases you might just as well 
throw up your hands and do it the hard way, by unrestricted trial. 

I have heard many plaintiffs’ lawyers lament that the commissioners do not 
inject themselves at pretrial into questions of settlement. This is largely true 
as to commissioners as, I am informed, it is also true as to many district judges, 
particularly districts outside of the District of Columbia. Speaking for myself, 
1 regularly raise the question of settlement at pretrial, feeling that ofttimes a 
party will not want to appear to doubt the strength of his case by bringing it up 
himself. Of course, settling a case in the Court of Claims, where the Government 
is always the defendant, is a far cry from settling a case between private litigants. 
The defense counsel attending the conference does not have the power to settle 
a case on his own. He must consult his superiors and submit the offer to his 
client (the agency coneerned) and often to the General Accounting Office. If the 
agency concerned opposes the offer it is unlikely that the Department of Justice 
will approve it, even though the defense counsel himself may think it is a desir- 
able thing to do. 

Whether it is a matter of settlement or a question of legal liability that arises 
at a pretrial conference, the commissioner finds himself under considerable con- 
straint as compared to a district court judge, for the simple reason that he has 
no real power over the law of the case. Were the commissioner to be given posi- 
tive control over the law of the case in some manner the nature of which T cannot 
imagine short of a basic statutory grant, I am convinced that pretrial conferences 
before a commissioner could be made much more effective than at present. As it 
is. this inadequacy is somewhat balanced by the fact that the commissioner can 
give more time to pretrial than the district court judge, and the further fact that 
the same commissioner who pretries the case will ultimately try it and so be fully 
indoctrinated in its facts by the time he reports it to the court. 

Between joinder of issue and trial many motions will be offered in particular 
cases. Except as to motions which are dispositive of the case, surh as motions 
for summary judgment or to dismiss on the pleadings, the court will informally 
route the motion down to the commissioner in charge of the case for his recom- 
mendation, and his recommendation is generally followed. Thus, routine mo- 
tions for extension of time or more complex ones for discovery usually come be- 

‘fore the commissioner informally. An increasing amount of the court’s time is 
occupied with passing on dispositive motions. Perhaps in the course of evolu- 
tion rule changes could be considered to give the commissioner formal authority 
to rnle on certain types of motions, such as we now have in connection with dep- 
osition proceedings, in order to free the judges for more important considera- 
tions. 

Comes the trial of the case, and here the commissioner system offers some- 
thing which no other Federal court offers to the same degree. The commissioner 
is an ambulatory creature and the world is his beat. By force of statute we 
travel to the witness to take his testimony, often finding ourselves in farmhouse 
kitchens, suburban parlors, hotels and motel rooms, assorted offices, and in iso- 
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lated cases we have even presided in a death cell in a Federal prison and sick- 
rooms in hospitals. Last spring I found myself presiding in the open around 
a wakeshift picnic table beneath a plum tree in the San Joaquin Valley, sur- 
rounded by miles of vineyards, taking the testimony of a little Japanese farmer. 
Nature, I find, is a serious distraction to concentration. Normally, however, 
we preside in borrowed Federal district courtrooms, iu one of which on a trip 
this year I took the testimony of a Federal district judge over whose court I 
presided while he sat in the witness chair. 

There is a distinct advantage to litigants where the finder of the facts has 
an opportunity to personally observe each witness whose testimony he will 
later have to weigh, rather than having a substantial portion of the case record 
represented by sworn depositions of witnesses who are merely disembodied 
names so far as the judge is concerned. The commissioners not only travel to 
every hamlet in the United States; we also go to its territories and possessions 
and to any foreign country where the law of that country permits us to set up 
shop, and even to some where it doesn’t. The statute does not specifically au- 
thorize us to conduct trials abroad, nor does it say we cannot, so we proceed 
to do whatever the case requires and more or less play it by ear. Because of 
this unique facility it is probably true that the parties to litigation in the Court 
of Claims have a greater opportunity to obtain complete records than in almost 
any other court. This is also true because, although we would like it to be other- 
wise, a large proportion of our trials are not and cannot be held in continuous 
sessions, but are adjourned to meet the vicissitudes of geography and the non- 
availability of witnesses. 

Our trials are conducted in precisely the same way as are nonjury trials in 
the Federal district courts. The evidence is reported by court reporters engaged 
and paid by the litigants. We have no official-reporter system. The witnesses 
and the reporter are sworn in by the commissioner, who travels a lonely road 
sans clerk, bailiff, or other factotum. During trial the commissioner rules on 
objections to the evidence and applies the familiar rules of evidence in use in 
other Federal courts. At all stages of the case from the time he is referred 
the petition to his reporting it to the court, the commissioner is given by rule 
of court extremely broad authority to use his discretion, and the court has 
given the commissioners complete support in almost every inst»nce. 

When the evidence is closed and the transcript filed by the court reporter, the 
commissioner sets times within which each party in succession is to file re- 
quested findings of fact and, if the court directs the commissioner to file recom- 
mended conclusions of law, then a brief on the law. The requested findings are 
to be in detail and are to provide copious references to the record. After both 
sides have filed their requested findings, including responses, the stage is set 
for the commissioner to perform the ultimate task for which he is hired. the 


_preparation of his report of the facts. This is a rather highly developed func- 


tion in our court, bearing little resemblance to the usually cursory, conclusionary 
type of findings in the district courts. A constant battle of conscience rages 
as to whether we shall merely borrow the findings thet are requested, which are 
naturally expected to be slanted delicately in favor of the particular proponent, 
or whether we shall produce our own using the requested findings merely for 
help in organization or as a checklist to muke sure we have everything included 
in the finished product. Most of us, I believe, have sufficient pride of anthor- 
ship in the majority of cases, particularly the complex ones, te compose our 
own findings. which entails more work, usually prodices a more finished prod- 
uct, and avoids any cynical feelings that we have taken the easy way out of a 
mess by slavishly copying one side’s version of the dispute. Our reports of the 
facts are not, of course, referenced to the record, although counsel hve fre- 
quently recommended in the past that this should be done. You who have 
tyssled with intricate facts realize. I am sure, that a given fact is often not 
buttressed by any one particular reference in the record, but is the collective 
impression preduced hy assimilstion of a variety of fects, nuances, and hunches 
that it would be difficult to document unless the report were to become com- 
plete'y unwieldy. 

In general, practitioners before the Court of Claims genuinely like the type 
of detailed records and renorts of facts which characterize their litigation ex- 
perience here. As a commissioner I have a personal observation as to our 
reports. I think they are too long and too detailed, and there is a reason for 
this in most cases. A commissioner may have his own rather well-sunported 


‘ideas as to what legal principles will control the outcome of the case and, if he 
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had control over the law, undoubtedly the report of the facts would eliminate 
a great deal of extravaganza irrelevant to the legal principles controlling the 
outcome. However, we are merely digesting the facts for presentation to the 
court, which, by the way, regards our facts as presumptively correct even though 
they reserve a greater degree of control over changing them than would a cir. 
cuit court of appeals over a subordinate district court. I do not complain; I 
merely point out. Naturally, there is always in the back of our minds the 
thought that the mental processes of our judges may not always run along the 
Same channel in a given case as our own. Thus, when we produce facts to the 
court we serve up a full course, including factual trivia relating to what we 
think is legal trivia, on the off chance that what we think is small potatoes may, 
in the thinking of others, be dispositive of the case. The only way out of this 
dilemma is a basic change according the commissioner a greater control over 
the law of the case, a suggestion which you will hear discussed by one of my 
colleagues on this panel, unless he has misled me. 

In the early stages of this discussion I made passing reference to the filing of 
opinions by the commissioner along with his report. The authority for this 
sort of activity finds its genesis in rule 45(c) of the 1951 revision to the rules 
of court, providing that “when directed by the court he [meaning the commis- 
sioner] shall also file his recommendations for conclusions of law.” The same 
rule number in the latest 1957 revision, transmuted only slightly in the passage 
of time, has it as follows: “In any such case wherein it appears to the court 
that the commissioner’s recommendation for conclusions of law would expedite 
the disposition of the case, the court may direct him to include such recom- 
mendation in his report.” As a matter of actual practice, the court thus far 
has authorized the commissioner to file his recommendation for conclusions of 
law in every case where a commissioner has asked the court to issue such an 
order, and has issued no such order unless it has been asked for by a commis- 
sioner. It is manifest from our discussions with the court that it wishes 
us to expand the application of this rule, eventually to invoke it in most, if 
not all, cases which we report. 

Virtues as well as vices accompany the use of this procedure. First, a word 
about the virtues. If a commissioner wants to learn the law controlling the 
type of cases falling within the jurisdiction of the court, there is no substitute 
for swotting out opinions. He can write reports till the cows come home, 
but not until he sets his weary hand to the task of delving into the law does 
he acquire a detailed understanding of what the law is or, at least, should be. 
I feel that the more intimately acquainted a commissioner is with the law of 
the case the more valuable contribution he can make to the ascertainment of 
the facts, and vice versa. Again, the filing of a commissioner’s opinion helps 
both the litigants and the court. It helps the litigants by bringing to focus 
the strong or weak points of their cases so they can pinpoint their subsequent 
briefs to the court. It helps the court by providing it with a thoroughly con- 
sidered opinion written by a person who is saturated with the facts, so that 
the court can, as it often does, adopt the commissioner’s opinion per curiam 
as the opinion of the court. It has even happened on several occasions that 
the plaintiff on the losing end of a commissioner’s opinion will fold his tent 
and silently steal away without bothering to carry the case on up to the court, 
much the same as most losing litigants in the district courts do not bother 
going any higher. Thus, the procedure gives to counsel a modicum of what 
they get in the district court-circuit court setup before going to the Supreme 
Court; namely, two bites out of the cherry. You know, of course, that appeal 
from our court lies only by certiorari to the Supreme Court. A final benefit, and 
this is only a twinkle in someone’s eye, if the commissioners were ever to be 
converted into judges, the experience they will have gained by acting like judges 
in all important respects will make any period of transition less painful. 

On the other side of the coin, the opinion-writing procedure means more work 
for the hard-pressed lawyers, since they will not only have to file briefs before 
the commissioner but also before the court as well, although sometimes the suc- 
cessful party before the commissioner is in such complete agreement with the 
commissioner’s legal views that he will rest on them, reserving only the right 
to point out whatever errors he may find in his adversary’s brief to the court. 
Again, in writing an opinion the commissioner is somewhat hamstrung by not 
having dispositive power over the case. This, by necessity, leads him to writing 
not an opinion which treats only with what he considers to be the important 
issues in the case, but to advise the court as to the state of the law on every 
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legal point raised by either side, no matter how minute and trivial. Thus, in 
gome respects the commissioner’s difficulty in writing an opinion is the same 
as that in writing a report of the facts. He does not know exactly what points 
of law or fact will emerge as being important in the collective views of the court 
which is the ultimate arbiter. Whatever may be said for or against the cur- 
rent vogue of commissioners writing opinions, it would appear that it is here to 
stay aS a permanent and growing part of the commissioner’s unique arsenal of 
duties, and represents potentially one of the most profound changes in our func- 
tions since creation of the modern commissioner system in 1925. 

I have corralled a few statistics concerning the writing of opinions by com- 
missioners and what has happened to them. The number to date (66) is not ter- 
ribly impressive, since only 7 of the 13 commissioners have thus far ventured 
to experiment with them, and 3 of the 7 contributing commissioners have ac- 
counted for 53 of the total opinions filed. Some of the opinions filed by the 
commissioners are still before the court and not acted on. Of those that have 
been acted on by the court, the court has confirmed the commissioner in at least 
42 cases and in 23 of these cases has adopted the commissioners’ opinions per 
curiam. The commissioners have been reversed in five cases by the court. 
Even under the present procedures it is conceivable that, if the court’s record of 
confirming the commissioners in their opinions proceeds at the present or an even 
greater rate, the record might have some effect on decisions made by plaintiffs’ 
attorneys whether they should proceed beyond the commissioner in the more 
hopeless type of factual situations. We can never expect, of course, the Govern- 
ment to give up at the commissioner’s level, for the mandate of Government 
counsel seems to be quite different. 

There is much left unsaid and much that is poorly said as these thoughts have 
tumbled out in no particular order, but to go further would infringe upon the 
time of those who follow me. I should say that, as much as the powers and 
duties of the commissioners have expanded through evolutionary pressures in the 
34 years of their existence, it is likely that forces will continue to operate to 
further increase the functions until the question of whether the commissioner 
concept is not an anachronism will have to be met squarely by the appropriate 
authorities. 


Some Notes oN Court oF CLAIMS PRACTICE 
Saul Richard Gamer 


Much has been written concerning various aspects of the Government con- 
tractor’s substantive rights and liabilities as judicially determined by the Court 
of Claims. Excellent analyses have been made of the Court’s decisions in nu- 
merous fields of law with which the Government contractor is primarily con- 
cerned.! However, very little has been written about the great number of 
procedural problems the contractor faces as he attempts to establish these var- 
ious substantive right. This article will discuss some of these problems. Ob- 
viously, at least a good sized volume could be written about the general subject 
of Court of Claims practice in all its aspects. This article can do no more than 
to consider a very limited number of the problems with which the practitioner 
will be concerned and, indeed, to discuss only the high spots of the areas selected. 
A step-by-step consideration of some of the phases of a Court of Claims case as 
it wends its way from the filing of the petition through the final decision will 
probably be the best means of presenting some of the more common problems the 
practitioner will encounter. 

THE RULES 


It would first be well to consider one preliminary subject, i.e. the Rules of the 
Court of Claims. No one should attempt to pilot a case through the Court with- 
out a thorough consultation of these Rules. This admonition seems so obvious 
and commonplace as hardly to warrant mention. Yet it is surprising how many 
practitioners neglect this all important task. It is all too often obvious that they 
simply do not know how to go about instituting a suit in the Court and follow- 
ing it through expeditiously in a manner most advantageous to their clients. 
Nor will a quick re-reading of an old copy of the Rules suffice. 


1See 1 Government Contracts Review, No. 12, December 1957, for a condensation of 
several recent Law Review articles. 
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There is no Court that is more sensitive to the necessity of eliminating undue 
litigation delays and perfecting its procedures than is the Court of Claims. In 
1951 the Court concluded that the time had come for a complete revision and 
modernization of its Rules along the pattern of the Federal Rules of Civil 
Procedure? After a thorough study, made in collaboration with the Department 
of Justice, the Bar generally, and a Special Committee of the American Bar As- 
sociation in particular,’ the Court in that year issued a thoroughly new set of 
Rules which were, insofar as its special Commissioner method of fact-finding 
permits, fashioned after the Federal Rules. For the first time, many of the 
more modern techniques were authorized. Summary judgment procedures were 
permitted. Extensive pre-trial techniques were adopted. Discovery proceedings 
were permitted,‘ and a host of other improvements were made. 

As to discovery, there long had been in existence a unique, specific, statutory 
“call” procedure for the obtaining, in Court of Claims suits, of Government 
documents and information in the possession of the Government.’ There was, 
therefore, a doubt in some minds whether, under the expressio uwnius doctrine, 
the new discovery rules, insofar as they could similarly be used to inspect and 
obtain Government documents, were valid. The problem was the lack of a 
statutory base for the procedure in a situation where Congress had specifically 
authorized a different procedure for the purpose. However, all doubts in this 
respect were set to rest by the enactment of a statute in 1954 ° expressly author- 
izing the Court to adopt Rules with respect to discovery.’ 

The new Rules were not long in effect before it became obvious that various 
changes were desirable. Individual Rules were perfected by specific amend- 
ments issued from time to time, and by 1953 there were sufficient of them to 
warrant another complete re-issue. The same process resulted in yet another 
in December 1957. Thus, although generally fashioned after the Federal Rules, 
the fact that the Court has complete power over its own rules and, unlike the 
courts subject to the Federal Rules, is free to amend them at any time, has 
resulted in a current set of nonjury trial court Rules which many consider to 
be one of the finest in our judicial system. 


THE PETITION 


The general principles applicable to a plain and concise statement of the 
facts should be followed.’ Too many petitions are overly long, detailed, and 
violative of the rules against pleading evidence. In a contract case, the require- 


2The Court has always had its own set of Rules, a under the authority of 28 
U.S.C. 2071, which provides: “Rule-making power generally. The Supreme Court and all 
courts established by Act of Congress may from time to time prescribe rules for the 
conduct of their business. * * *” The last gearesaans reprint of the Rules was on June 1, 
1949, based on the reprint of July 2. 1945, plus amendments promulgated thereafter. 

*77 Am. Bar Ass’n. Rep. 283 (1952). 

“One of the outstanding and most notable advances made by the new procedure— 
certainly the advance that has attracted the most attention—is in the field of discovery.” 
Holtzoff, A Judge Looks At The Rules, discussing the Federal Rules in “Federal Rules of 
Civil Procedure, 1957,’”’ West Pub. Co. 

52S U.S.C. 2507. 

* Subsection (b) of 28 U.S.C. 2507, added Septemer 8, 1954, 68 Stat. 1247. 

“The purpose of proposed subsection (b) of section 3507 of title 28 is to eliminate the 
argument that the only means by which a litigant in the Court of Claims can obtain 
papers in the custody of Government departments is through a call, and to make it clear 
that in the enactment of section 2071, title 28, United States Code, Congress intended 
that thhe Court of Claims could issue rules, which give to all litigants, private citizens 
and the Government alike, the same rights of pretrial discovery as is accorded to them 
in suits brought in the District Courts pursuant to section 1346, title 28, United States 
Code [relating to suits against the Government in the District Courts].” H.R. Rep. No. 
1981, 83rd Cong., 2d Sess., P. 20. 

7 The same question has been raised in connection with still a third method of obtaining 
Government documents, i.e., through a subpoena duces tecum. While the Court has re- 
fused to forbid its use absolutely for such purpose, it has indicated that this method of 
obtaining Government documents would be limited to unusual situations when the normal 
methods of call or discovery are impractical. Kamen Soap Products Co. v. United States, 
124 C. Cls. 519 (1953). 

8 Rule 12 simply states that the petition shall set forth “A clear and concise statement 
of the facts on which each claim is based, including the facts upon which the Court's juris- 
Aa Spal depends, the time and place where the claim arose, and the items and amounts 
claime 

® On the other hand, a petition can be so skimpy or general as to leave one in the dark as 
to what is the plaintiff’s complaint. ‘In the writing of preedtage one must steer the ill- 
defined course between stating over-naked legal conclusions on the one hand, and reciting 
evidence, on the other.’ Ready-Mix Concrete Co., Ltd. v. United States, — C. Cls. — 
January 15, 1958. Where a petition is so general and indefinite as to leave one “in 
doubt as to the [anne grounds on which recovery is sought,” it is subject to dismissal. 
‘Sherlow v. United States, 105°C. Cls. 224 (1945).. 
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ment of Rule 12 that the facts upon which the Court’s jurisdiction is based be 
set forth is automatically satisfied, of course, by the mere fact that the claim is 
based upon the contract.” There are no jurisdictional limits so far as dollar 
amounts are concerned, either upper or lower.” 

Under Rule 12, all petitions having their jurisdictional basis in a contract 
must, in addition, set forth a few other matters: 

(1) Any action theretofore taken on the claim by Congress, any Governmental 
Department, or in any Court, must be set forth. In this connection, the Court 
of Claims ordinarily cannot handle a contract claim which is simultaneously in 
litigation in some other Court.” 

(2) The contract must be identified. A simple description giving the agency, 
the general subject matter, and the contract number, will generally suffice. In 
addition, the substance of the portions of the contract relied upon must be 
pleaded, or such portions may be annexed to the petition. Many practitioners are 
in the habit of printing the entire contract and annexing it to the petition. 
This was formerly the practice, and, indeed, the requirement of the old Rules. 
Since many contracts are quite voluminous, printing bills ran unnecessarily 
high. If the interpretation of only one section of a contract is in dispute, it is. 
obviously wasteful to print an entire, lengthy contract. As the Rules now.spe- 
cifically permit setting forth or even summarizing only those contract provisions. 
which are in dispute,“ no reason exists for the continuance of this expensive, 
unnecessary, procedure. All that is really essential is that the pleader make: 
plain what it is of which he is complaining, and for this purpose it is normally 
not necessary to print the entire contract as an exhibit to the petition, as is. 
still the custom of so many practitioners. 

(3) Full disclosure must be made of the present ownership of the claim. 
The facts with respect to all assignments, including the consideration upon 
which any assignment or transfer was made, must be set forth.* It must be 
borne in mind that, except for assignments to financing institutions, contracts 
or interests therein cannot be assigned or transferred so as to vest in the assignee. 
or transferee a valid claim against the Government.” 

In one respect, however, more elaborate pleading is now required. In many 
instances, a Government official’s decision is made, by contract provision or by 
statute, “final and conclusive.” Most practitioners have now learned, however, 
that “final and conclusive” does not necessarily give complete immunity against 
court review, and that one of the most successful avenues of attack against that 
formidable phase is to charge that the action taken was “arbitrary” or ‘“capri- 
cious.” If a decision is in fact “arbitrary,” or “capricious,” or “so grossly 
erroneous as to imply bad faith,” or lacking any substantial evidentiary foun- 
dation, the Courts are seldom deterred by such a finality provision.” However, 
after this became plain, too many practitioners felt that all that was necessary to 
guard against a motion to dismiss, if they were complaining about an agency’ 
decision that would otherwise be “final and conclusive,” would be to label the 


1° The three most important bases for the Court’s jurisdiction are actions founded on (1) 
a contract, (2) an Act of Congress, (3) the Constitution. 28 U.S.C. 1491. Contractors- 
with Post Exchanges, however, cannot sue the United States in the Court of Claims on 
such contracts. Borden vy. United States, 126 C. Cls. 902 (1953); Pulaski Cab Co. v. 
United States, — C. Cls. —, January 15, 1958. 

“In contract cases, the District Courts have concurrent jurisdiction with the Court of 
Claims up to $10,000. 28 U.S.C. 1346. 

228 U.S.C. 1500; Corona Coal Co. v. United States, 263 U.S. 537 (1924); National 
Cored Foraings Co., Inc. v. United States, 132 C. Cls. 11, 132 F. Supp. 454 (1955). 

12(d). 

“4 Rule 12 (f). 

31 U.S.C. 203; 41 U.S.C. 15. Maffia v. United States, 135 C. Cls. 604 (1956). See 
Shnitzer, Assivnment of Claims Arising Out of Government Contracts, 16 Fed. Bar J. 376 
(1956). However, transfers by operation of law, such as by mergers or consolidations, 
or by way of subrogation, do not violate the Anti-Assignment statutes. Seaboard Air 
Line Ry. v. United States, 256 U.S. 655 (1921); United States vy. Aetna Casualty € 
Surety Co., 838 U.S. 366 (1949). 

eo? ‘50 ors of any contract entered into by the United States, relating to the 
finality or conelusiveness of any decision of the head of any department or agency or 
his duly authorized Be pager or board in a dispnte involving a question arising 
under such contract, shall be pleaded in any suit now filed or to be filed as gag, 
judicial review of any such decision to cases where fraud by such official or his sai 
representative or board is alleged: Provided, however, that any such decision shall be 
final and conclusive unless the same is fraudulent or capricious or arbitrary or so grossly 
erroneons as necessarily to imply bad faith, or is not supported by substantial evidence.’” 
Public Law 856, 88rd Cong., 2nd Sess. approved May 11, 1954, 68 Stat. 81, 41 U.S.C. 
(1952 Ed. Supp. IT) 821-322. This statute followed the decision in United States v. 
Wunderlich, 342 U.S. 98 (1951). See Cuneo, Judicial Review Under the Wunderlich Act, 
17 Fed. Bar Jour. 626 (1957). ; 
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decision with the phrase “arbitrary and capricious.” Despite warnings from the 
Court that such general pleading was in the nature of a legal conclusion and 
would not be looked upon with favor,” the practice still persisted, until now the 
Court has specifically required that “In all averments * * * of action alleged to 
be arbitrary, capricious, or so grossly erroneous as to imply bad faith, the cir. 
cumstances constituting * * * arbitrary, capricious, or erroneous action shall be 
stated with particularity.” Practitioners should pay strict attention to this 
important recent amendment of the Rules, for it is now wholly clear that much 
more is required in attempting to overcome the obstacle of a finality provision 
than the naked “arbitrary and capricious” pleading if their petitions are to 
withstand a motion to dismiss for failure to state a cause of action. 

Generally, however, the Court follows the modern tendency of construing 
pleadings liberally. Amendments are freely permitted before, during and after 
the trial, and even after judgment. As the Court only very recently remarked in 
a case” where the question was raised as to whether the relief ultimately 
claimed was even sought in the petition: 

“ * * * the forms of pleading in the Court of Claims are not of so strict a 
character as to preclude the claimant from recovering what is justly due him 
upon the facts stated in his petition, although due in a different aspect from 
that in which his demand is conceived.” ” 

The Court further pointed out that, in any event, the petition contained a 
broad prayer for “such other and further relief as the nature of the case may 
require and to the Court may seem just and proper” and that this prayer would 
be held to cover a theory and form of relief which was entirely different from 
the theory upon which the plaintiff originally proceeded. Clearly, the inclusion 
of a broad prayer of this general tenor is good practice.” 

Suits in the Court of Claims should be brought only against “The United 
States” as the defendant, and not against the particular agency that entered 
into the contract, any agency official, or other Government officer. However, 
ordinarily this error is not fatal. The Court will simply regard the suit as one 
against the United States.” 

Since the revision of the Judicial Code in 1948, it has not been necessary to 
include a so-called “true allegiance” provision in the petition. This former re- 
quirement was based on statutory jurisdictional restrictions with respect to 
Civil War claims,” and the provisions of the old Rules of the Court.* Neverthe 
less, some practitioners are still unnecessarily incorporating such an allegation 
in their petitions. 


THE GOVERNMENT'S ANSWER OR OTHER RESPONSIVE PLEADING 


The Rules fix 60 days as the time within which the Government’s answer is 
ordinarily to be filed. However, the contractor’s attorney will frequently be 
requested to stipulate for an extension of time of at least an additional 60 days. 

It is appreciated that contractors often come to the Court after a long series 
of what they consider to be unjustified obstacles and delays in obtaining pay- 
ment. Angered, or faced with financial stringency, they order their attorneys 
to institute suit, press for immediate action. and to show no mercy. A vigorous, 
intelligent prosecution of his client’s rights is, of course, the duty of the con- 


"Oro Fina Consolidated Mines, Inc. v. United States, ue c. Ms. 18. 23 (1959). cert. 
den.. 241 U.S. 948: Rosnick v. United States, 122 C. Cls. 1. 6: 129 F. Supp. 958 (1955). 

18 Rule 9(b). This is really only an extension of the resntrement of old Rule 9(b), as 
well as the present Rule 9(b) of the Federal Rules, requiring particularity with respect 
to averments of fraud or mistake. 

1 Equitable Trust Co. & Heisse v. United States, — C. Cls. —, decided November 6, 


957. 

®» Quoting from Clark v. United States, 95 U.S. 539, 543 (1877), and again repeated in 
Field v. United States, — C. Cls. —, as recently as January 15, 1958. 

21 Also see Nautilus Shipping Corp. v. United States, — C. Cls. —, January 15, 1958, in 
which the Court held that such a prayer entitled the claimant to equitable recoupment, by 
way of set-off against a valid Government counterclaim, of a sum which the claimant 
could not recover directly because of the bar of the y omen of limitations. 

22 0’Leary v. United States, 77 C. Cls. 635 (1933, ; Byers v. United States, 121 C. Cls. 40 
(1951). But see Moran v. bere States, 127 C. Cis. Fs 5 (1954). 

#328 U.S.C. (1946 ed.) 251, 

“The reprint of July 2, 1945, Rule 8(f), required the petition to set forth that the 
plaintiff “has at all times borne true allegiance to the Government of the United States 
and has not in any way voluntarily aided, abetted, or given encouragement to rebellion 
against the said Government * * *.” This requirement was eliminated in the 1949 
Reprint of the Rules, the first reprint after the 1948 Code revision. 

* Rule 16(a). 
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tractor’s attorney and will not be resented by anyone. Nevertheless, an unrea- 
soning and blind attitude, with no appreciation of the realities of the situation, 
will necessarily be unavailing and, if anything, may be harmful to the client’s 
interests. 

The contractor may rest assured he will not find in the Department of Justice 
an unsympathetie and unyieldingly harsh adversary. The Department’s attor- 
neys who handle similar claims on a day-to-day basis invariably know full well 
the problems and frustrations of the contractor and the often heartbreaking 
experiences the contractor has encountered at the agency, operative, level. The 
Justice attorney is completely removed from the tempers and strains of the ad- 
ministrative battleground preceding the litigation stage. Indeed, the contractor 
has the assurance of a completely fresh look at his problem by a Department 
that almost always has had nothing whatever to do with the matter and no 
familiarity with it and can, therefore, approach the issue with a wholly dis- 
interested and dispassionate attitude.” 

Accordingly, when the Department requests the contractor’s attorney to 
stipulate for additional time to answer, it is not with the intent and purpose 
further to delay the collection of a just claim. It is only because the Justice 
attorney simply does not have the information with which to file an answer, 
which, under the Rules, can no longer take the form of a general denial, but 
must set forth specific admissions and denials with respect to the allegations of 
the petition.” A contractor sometimes acts as if everyone in Washington, 
including the attorneys in the Department of Justice, is thoroughly familiar 
with his claim and can, therefore, immediately respond to his petition. Accord- 
ingly, a contractor’s attorney will on occasion refuse to stipulate for an extension 
of time to answer, considering the request as a dilatory tactic. 

However, Congress long ago realized that the Department of Justice, in 
defending suits instituted in the Court of Claims, must obtain complete reports 
from its client agencies, and therefore enacted legislation making it the duty of 
the agencies to render such reports. Without the necessary data from the 
interested agencies, the Department cannot answer and must necessarily seek 
appropriate extensions. The larger and more complicated the case is, the longer 
the time, naturally, the agency will require to prepare and submit an informative 
litigation report. The Government’s operations are nationwide, and indeed, in 
these times, even world-wide. Where the events occurred, and the necessary 
documents and witnesses are located, in distant agency field offices, more than 
the 60 days specified by the Rules is manifestly required for the agency to 
respond to the Department’s request for a report. In short, the Department 
of Justice is, as to its client, not in the same position that the contractor’s 
attorney is with respect to his client. 

The problems with which Government counsel is faced in ascertaining the 
facts and collecting the evidence pertaining to the claim were long ago recog- 
nized by the Court of Claims: 


* Cf. Sobeloff, Attorney for the Government: The Work of the Solicitor General’s Office. 
41 A.B.A.J. 229 (1955). 

Rule 15(a). 

%5 U.S.C. 91. Evidence furnished by denartments in suits in Court of Claims. In all 
suits brought against the United States in the Court of Claims founded upon any contract, 
agreement, or transaction with any department. or any bureau, officer, or agent of a 
department, or where the matter or thing on which the claim is based has been passed 
upon and decided by any department. bureau, or officer authorized to adjust it, the Attor- 
ney General shall transmit to such department, bureau, or officer, a printed copy of the 
petition filed by the claimant, with a request that the department. bureau, or officer, 
shall furnish to the Attorney General all facts, circumstances, and evidence touching the 
claim in the possession or knowledge of the department, bureau, or officer. Such depart- 
ment, bureau, or officer shall, without delay, and within a reasonable time, furnish the 
Attorney General with a full statement, in writing, of all such facts, information, and 
proofs. The statement shall contain a reference to or description of all such official docu- 
ments or papers, if any, as may furnish proof of facts referred to in it, or may be neces- 
sary and proper for the defense of the United States against the claim, mentioning the 
department. office, or place where the same is kept or may be procured. If the claim has 
been passed upon and decided by the department, bureau. or officer, the statement shall 
succinctly state the reasons and principles upon which such decision was based. In all 
cases where such decision was founded upon any Act of Congress, or upon any section or 
clause of such Act, the same shall be cited specifically : and if any previous interpretation 
or construction has been given to such Act. section, or clause by the Department, bureau, 
or officer, the same shall be set forth succinctly in the statement, and a copy of the 
opinion filed. if any, shall he annexed to it. Where any decision in the case has been based 
upon any regulation of a department, or where such regulation has, in the opinion of the 
department. burean, or officer transmitting such statement. any bearing upon the claim in 
suit, the same shall be distinctly quoted at length in the statement. * * * 
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“The Government is not, like an individual, cognizant of its own transactions, 
Those transactions are numberless, dependent on unnumbered officers, and scat- 
tered not only through every portion of its wide territory, but through every 
quarter of the world. * * * The Government must depend on its agents, and they 
alone can defend it by their testimony.” ” 

Formerly, all extensions of time to answer had to be approved by the Court 
by order entered following the making of a motion. However, in the recent 
revisions of the Rules, the Court, in recognition of the frequent justifiable need 
of the Department of Justice for time in excess of 60 days, has permitted the 
parties to stipulate for extensions up to 180 days.” Thereafter, further exten- 
sion must be obtained by way of motion. 

Contractors’ counsel familiar with the problems faced by Government counsel 
in the above respects will unhesitatingly stipulate for reasonable time exten- 
sions without compelling the Department to file unnecessary motions with the 
Court. Indeed, they have nothing to lose by so cooperating, for, lacking consent, 
the Department will necessarily be obliged to move for an extension, a motion 
which, adequately supported, will invariably be granted in any event. Certainly, 
the Court will not easily be persuaded to enter orders which, in effect, amount 
to default judgments against the Government. 

After the answer is filed, motions for judgment on the pleadings or for sum- 
mary judgment may be made.” The general practice with respect to such 
motions is substantially the same as in any other Court. Since such motions 
may be dispositive of the case, they are calendared for argument before the 
Court sitting en banc at a regular monthly session and normally disposed of 
by a written opinion. The same is true of a motion to dismiss based solely upon 
the allegations of the petition. Frequent bases for such motions are (1) lack 
of jurisdiction over the subject matter, such as cases sounding in tort,” (2) the 
six-year statute of limitations generally applicable to contract suits,“ and (3) 
failure to exhaust the available or required administrative remedies, In con- 
tract suits, (2) and (3) are the more troublesome problems. 

With respect to the exhaustion doctrine, the contractor may be faced with 
certain dilemmas. If a dispute falls within the coverage of the standard form 
of Disputes article in his contract, the contractor is, of course, obliged to comply 
with the article, and the statute of limitations will not commence to run until 
the final step in the required administrative process is completed.“ Currently, 
the Disputes clause requires appeals only with respect to factual disputes. 
But it is a bold contractor indeed who would undertake to determine for him- 
self the often rather philosophical distinctions between a “question of fact” and 
a “question of law,” or whether there is not really a mixed question of law or 
fact involved which would fall within the Disputes clause.” Only in the plainest 


2 Jones v. United States, 1 C. Cls. 383, 388 (1865). See also Truitt v. United States, 
30 C. Cls. 19 (1895) ; Er Parte Russell, 80 U.S. 664, 668 (1871): “* * * the government 
agents are at a great disadvantage in defending suits in the Court of Claims on account 
of their personal ignorance of the facts, and of the witnesses and evidence necessary to 
rebut the petitioner’s case; * * *’, 

3% Rule 16(a). 

%1The former practice whereby claimants were permitted to file motions for summary 
judgment at any time after the expiration of 40 days from the commencement of the action 
made it possible for such motions to be filed well before the Department knew anything 
about the case. The Department was thus faced with the often impossible situation of 
obtaining opposing affidavits and filing briefs only after seeking and obtaining the same 
extensions that would be required were it to answer. Now Rule 51(a) permits the filing 
of a motion for summary judgment by the claimant only after the filing of a responsive 

leading by the Government. In this respect the Rules differ from the Federal Rules. 
ule 56(a) of the Federal Rules permits a claimant to file such a motion at any time 
after the expiration of 20 days from the commencement of the action. See Jennings V. 
United States, — C. Cis. —, October 9, 1957. 

*2 The Court has no original jurisdiction over suits sounding in tort. 28 U.S.C. 1491, 
1504 ; Schillinger v. United States, 155 U.S. 163 (1894) ; Basso v. United States, 239 U.S. 
602 (1916) : Byers v. United States, 121 C. Cls. 40 (1951). 

33 28 U.S.C. § 2501. 

é “ya Oe teen States, 125 C. Cls. 526 (1953) ; Hlectric Boat Co. v. United States, 81 

8. (19: 

% See Joy, The Disputes Clause in Government Contracts, 25 Fordham L. Rev. 11 (1956). 

% See John Kelley Co. v. Commissioner of Internal Revenue, 326 U.S. 521, 527 (1946), 


and particularly the quotation, in footnote 3 from Dickinson, Administrative Justice, 
c. Ill, p. 55, as follows: 


“In truth, the distinction between ‘questions of law’ and ‘questions of fact’ really gives 
‘little help in determining how far the courts will review; and for the good reason that 
there is no fixed distinction. They are not two mutually exclusive kinds of questions, 
‘based upon a difference of subject matter. Matters of law ee downward into roots of 
fact, and matters of fact reach upward, without a break, into matters of law.” 
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of cases would it be safe for a contractor’s attorney to advise the filing of a suit 
without first presenting the dispute to the contracting oflicer and then, if dis- 
satisfied, appealing to the head of the Department or the appropriate board 
acting for him. On occasion, the contractor might fear that if the question is 
ultimately determined to be one involving a question of law which is not covered 
by the Disputes article, then the time taken to obtain determinations from the 
contracting officer and the head of the Department may be such as to permit the 
applicable six year statute of limitations to pass. However, one solution would 
be to toll the statute by filing a petition and then promptly move for a sus- 
pension of the proceedings in order to enable the completion of the administra- 
tive process. Normally, there will be no objection to this procedure either from 
the Department of Justice or the Court. Thus, the contractor simultaneously 
solves both his exhaustion and statute of limitations problems. 

In this way, the sometimes unhappy spectacle of the contractor’s failure to 
take the necessary administrative steps, waiting until the statute of limitations 
is almost up, and then rushing into Court at the last moment to save his cause of 
action, only to be met with the inevitable Government motion to dismiss for 
failure to exhaust his administrative remedies, is avoided, True, the Court is 
understandably loathe to dismiss such a case where the contractor, though. be- 
latedly, expresses a desire to return to the agency to complete the administrative 
process, and may, upon the contractor’s request, even at this late stage of facing 
a Government motion to dismiss, order a suspension of the Court proceedings 
to permit the contractor to do so. But by then the contractor may be met in the 
agency with the defense that he has slept on his contract rights, including the 
30 day time limitation in the Disputes clause.” Then, upon returning to Court, 
the contractor may be faced with the necessity of convincing the Court that his 
dispute really involves only a question of law that does not fall within the cover- 
age of the Disputes article and that he is, therefore, entitled to have his case 
determined on the merits by the Court. This is, indeed, a treacherous course to 
follow. 

Obviously, it is the safer and more expeditious practice to complete the ad- 
ministrative process before being compelled to do so by a Government motion 
to dismiss. 

COUNTERCLAIMS 


Practitioners are often dismayed to learn, when the answer is filed, that their 
clients are indebted to the Government on other transactions, or for various 
kinds of taxes, and that even if they are successful on their affirmative contract 
claims, the victory is a Pyrrhic one, for the recovery will simply be set-off or 
credited against the larger Government indebtedness.” It is disheartening to 
emerge from a long legal battle with the only tangible evidence being a reduction 
in the contractor’s overall indebtedness to the Government. From a fee point 
of view, the problem may have further practical aspects, for there is no attorney’s 
lien on the contractor’s recovery which takes precedence over the Government’s 
counterclaim.” Furthermore, interest accrues on the contractor’s indebtedness 
to the Government,” although the contractor’s claim against the Government 
ordinarily does not bear interest.” 

Contractors’ counsel often express surprise that the Government is even per- 
mitted to counterclaim for unrelated indebtedness. However, 28 U.S.C. § 2508 
not only expressly permits it, but has even been so broadly construed as to per- 
mit counterclaims for a type of indebetedness the enforcement of which the 
statutes provide shall be by affirmative suit instituted by the United States only 
in the District Courts.* Indeed, counsel should feel grateful for being informed 
by the Government’s answer of the indebtedness concerning which his own 
client probably failed to advise him. At least he knows before he embarks 


* The Armed Services Board of Contract Appeals has held that it cannot waive the 
failure of the contractor to appeal within the required period. Schroeder Tool & Engi- 
neering, Inc., ASBCA No. 851 (1952). See Cuneo, Hema of the Administrative 
Record, 1 Government Contracts Review, No. 11 (1957), p. 

%8 Cherry Cotton Mills, Inc. v. United States, 327 U.S. Bee "(1946 

% Empire Ordnance Corporation and Intervenors, McHale and Gutt v. United States, 130 
C. Cis. 719, 128 F. Supp. 744 (1955) v. United States, 127 C. Cls. 173, 116 F. 

en. 


Supp. 576 (1954), cert. 
Billings vy. United States, 361 (1914) ; Ship Const. Co., Inc. v. United States, 


91 C. Cla 419, 465 (1940) : Zink v. United States, 123 C. Cis, 85 (4952) ; Standard Ship- 
building Corp. v. United States, 133 C. Cls. 402, 135 F. Supp. 892 (1956) 

41U.8.C. 2516(a) ; United States v. N. Y. Rayon Importing Co., 329 ‘U.S. 654 (1947) ; ; 
United State v. Thayer-West Point Hotel Co., 329 U.S. 585 (1947). 

« Brie Basin Metal Products, Inc. v. United States, 123 C. Cls. 483 (1952). 
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upon the trial what the actual situation is concerning his client’s financia] 
plight. For, insofar as unrelated transactions are concerned and therefore, ab- 
sent compulsory counterclaim considerations, the Government is not obliged 
to file its claims in the Court of Claims proceeding. An alternative procedure 
is simply to wait and see if the contractor recovers on his claim. Should he 
obtain a judgment, the Comptroller General then can, under 31 U.S.C. 2274 
set the judgment off against the Government’s claim. In such event, the first 
the attorney will have learned of the contractor’s indebtedness to the Govern- 
ment will be after trial and judgment. 

The moral is that counsel should, insofar as it is possible to do so, ascertain 
in advance of bringing suit the full story of the contractor’s financial status 
resulting from all of his dealings with the Government over the years, for 
ordinarily no statute of limitations runs against the Government’s claim.“ 


PRETRIAL 


When the pleadings are closed, and the case has not been disposed of by 
motion, trial preparation must, of course, begin. Every Court of Claims case is 
assigned to one of the Court’s trial Commissioners for trial of the facts. In line 
with modern trial practice, the Commissioners make extensive use of pretrial 
proceedings, especially when claimant’s counsel practices in Washington and 
is available for conferences in the Commissioner’s office at the Court. More 
than one pre-trial session may be had. Documents may be offered in evidence, 
and appropriate objections made and ruled upon. Stipulations of fact may be 
entered into. Necessary amendments to the pleadings may be made. Experi- 
ence has indicated that days, and in some cases even weeks, of trial time may 
be saved by intelligent use of pre-trial insofar as the introduction of documents 
alone is concerned. Discovery procedures should, of course, be undertaken and 
completed well before the trial commences. 

Attention is again directed to the two most common methods available to the 
parties of obtaining and inspecting the adversary’s documents relating to the 
dispute. One is through the “motion for call” device, previously referred to. 
This is a specific Court of Claims procedure. It is authorized by the statutes,* 
and the detailed requirements are set forth in the Rules.“ Among other things, 
the documents desired must be described with reasonable particularity and must 
be shown to be relevant to the issues in the case. When Government docu- 
ments are so sought by the contractor, and the motion is allowed by the Court, 
the “call” is issued directly to the Government agency in possession of the 
documents which are then filed by the agency with the Clerk of the Court. 
Such mere filing, however, does not result in the document’s being automati- 
cally admitted into evidence. They must be separately offered and ruled upon, 
either at pre-trial or at the actual trial. 

The second method is through the discovery process, also as stated, now spe 
cifically authorized by statute“ and the procedure with respect thereto being 
similarly delineated by the Rules.“ The general rules applicable to discovery 
procedures under the Federal Rules are for the most part applicable in the 
Court of Claims. 

One important aspect of the “call” and “discovery” procedures that must be 
considered, merely by reason of the fact that the action is against the Govern- 
ment, is that of Government privilege. The production of documents pursuant 
to the “call” procedure is seemingly, in accordance with the specific statutory 
language, subject to an absolute determination by the particular agency head to 
whom the call is issued that it would not be in the public interest to disclose the 
document sought. On discovery procedures, however, the interplay between 
agency head and the Court, insofar as the ultimate determination of the propriety 


«8“When any final judgment recovered against the United States duly allowed by legal 
authority shall be presented to the Comptroller General of the United States for eee 
and the plaintiff therein shall be indebted to the United States in any manner, * * 
shall be the duty of the Comptroller General of the United States to withhold Rayment of 
an amount of such judgment equal to the debt thus due to the United States: * 

44. Dakota-Montana Wheat Growers Assn. v. United States, 94 C. Cls. 665, 699 ‘ 1941 
See Note, Immunity From Statutes of ett a and Other Doctrines Favorin &.. he 
United States as henge 55 Col. L. Rev. 1177 (1955); Remedies Against the 
States — Its Officials, 70 Harv. L. Rev. 827 (1957). 

#28 U.S.C. 2507 (a). 

“Rule 27, “Calls.” 

“7 See footnote 6. 

Rule 26. 
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of claiming the privilege is concerned, is not so clear.” In any event, it seems 
plain that it would take an extraordinary showing of need for the document to 
cause the Court to overrule an agency head’s good faith determination that it 
would not be in the public interest to disclose a document. The military and 
“state secret” aspects of Governmental privilege are now well recognized.” The 
recent important decision of the Court of Claims in Kaiser Aluminum & Chemi- 
cal Corp. v. United States, decided January 15, 1958, written by retired Supreme 
Court Justice Reed, sitting by designation, made plain that another category of 
document was entitled to the privilege, i.e., intraoffice advisory opinion mem- 
oranda of a policy nature written by subordinates to their superiors. Thus, al- 
though the Court is, in line with modern practice, generally hospitably inclined 
toward discovery procedures insofar as they serve to eliminate surprise and ex- 
pedite the proceedings, contractors must nevertheless realize that, even in ordi- 
nary contract litigation against the Government, the problem of sovereignty still 
exists and that there are privileged areas which, in the interests of proper govern- 
mental management and, therefore, the general public welfare cannot be invaded. 

One of the most important uses of pretrial in contract actions pertains to 
audit procedures. In complicated damage suits, proof from the contractor’s books 
and records of expenditures, extra costs, and other damage items, together with 
the testimony of bookkeepers, accountants, and experts, can consume many days 
or even weeks of trial time, as every experienced trial lawyer knows. How- 
ever, there is no reason why audits cannot be made prior to the trial and agree- 
ments on figures reached or areas of disagreement determined, leaving a mini- 
mum of such testimony for the trial.“ Schedules prepared by accountants from 
the books and records can substitute for the records themselves. Pretrial audits 
have proved so successful in contract actions that the Rules now provide that the 
contractor may be required “to furnish in advance of trial a statement showing 
the items and figures intended to be proved, with adequate reference to the 
books or records from which such figures were taken, and to make all such 
books and records or any part thereof available for examination * * * .”" After 
an examination by the Government’s accountants, the Government will then 
submit to the contractor, if it disagrees with the contractor’s statements, a set 
of schedules showing the details and results of its examination and wherein the 
difference lies. 

However, contractors interested in expediting their cases need not wait for 
this procedure to be ordered by the Commissioner. There is frequently no reason 
why they should not voluntarily present their audits to the Government attorney 
as soon as practicable, and offer to make their books and records available so 
that their accounting statements can be checked. Often counsel will find that the 
task is one that can be taken over almost completely by the accountants, with the 
need to refer to counsel only when basic theoretical accounting or legal principles 
and differences are involved. 

Practitioners familiar with the practice under the Federal Rules frequently 
assume that the pretrial deposition procedure for discovery purposes so widely 
employed thereunder can similarly be used in a Court of Claims proceeding. 
However, this is not the case. Depositions are used in Court of Claims proceed- 
ings only in connection with the conduct of the-actual trial and then only in 
exceptional circumstances, such as where it is not practical for the testimony to 
be taken in the normal manner before the Commissioner.” They are not used for 
discovery purposes. The taking of testimony out of order at a distant place at a 
time before the regularly scheduled trial and for the purpose of preserving the 
testimony, or the obtaining of testimony in foreign countries, are examples of 
situations where they are sometimes permitted. Special leave to so proceed must 
be obtained from the Commissioner or the Court. 

One final word as to pretrial. While the Rules of the Court provide for all 
aspects of it—conferences at the Court, discovery, calls, admissions, stipulations, 
and audits—it should be realized that it is not necessary for counsel to sit back 
and wait until the Commissioner initiates and orders the procedure. Almost 
every phase of pretrial procedure covered by the Rules can be undertaken volun- 
tarily and informally by counsel meeting directly with each other and without 
the intervention of the Commissioner. Frequently counsel make unnecessary 


See The Executive’s Right of Privacy, 66 Yale L. J. 477 (1957) ; Hotent of Govern- 
mental Immunity From Rule $4, 41 Va. L. Rev. 507 (1955). 
© United States v. Reynolds, 345 U.S. 1 (1952). 
5| See Evans, The United States Court of Claims, 17 Fed. B. J. 85, 97-99 (1957). 
(2). 
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motions when they wish to inspect Government documents. They could simply 
have asked for them and there would have been no objection whatsoever to thei; 
production. If possible, the contractor’s counsel should establish direct conta¢t 
with Government counsel as soon as the answer is filed, and together they shoul 
immediately initiate their own pretrial procedures, of course keeping the Com. 
missioner to whom the case is assigned advised from time to time as to what 
they are doing and what progress they are making. Nothing will advance the 
progress of a contractor’s case more rapidly than his attorney’s taking the 
initiative and voluntarily setting in motion the accomplishment of the large 
amount of pretrial desk and office work that is a necessary prerequisite to an 
expeditious and orderly trial. 
THE TRIAL 


The Commissioner to whom the case is assigned will conduct the trial pro. 

ceedings, and will make rulings on objections to the evidence offered, both oral 
and documentary. The general rules of evidence apply. The trial is conducted 
in much the same way as is one before a Federal District Court Judge without a 
jury. 
Although witnesses ordinarily have a right to be heard in the counties in 
which they reside,“ where there are widely separated witnesses, piece-meal trials 
would frequently result. The problem of such trials is a serious one in a Court 
of national jurisdiction where witnesses in a single case often reside in various 
parts of the country. While, as a practical matter, more than one trial session is 
frequently necessary because of this situation, counsel are normally urged to 
make every reasonable effort to bring their witnesses together at one time and 
place so that the trial can be completed at one sitting. On occasion, a series of 
continuous sessions in different cities may be arranged. However, upon proper 
showing, the Court will order and subpoena witnesses to attend the trial not- 
withstanding the distance from their places of residence.* 

After having been through a time consuming and expensive administrative 
process, including, sometimes, a witness-type hearing before an agency appeal 
board,” contractors understandably may wish to conduct as speedy, simple, and 
inexpensive a trial as possible. Where the contractor feels that he has made as 
good a record before the agency appeal board as he could make in Court, and 
that the Court proceeding would, therefore, simply be repetitive, he may wish 
to have the case considered by the Court only on the record made before the 
agency. If Government counsel is similarly content to rest on the agency record, 
the trial problem is, of course, substantially over. Obviously, real savings can 
be made by so proceeding. For one thing, there are no official reporters in the 
Court of Claims. Each party is obliged to employ his own reporter to transcribe 
the testimony offered in support of his case, including the cross-examination 
of his own witnesses by adversary counsel. Reporters’ fees can and often do 
run into the hundreds of dollars, and in some cases where transcripts may total 
thousands of pages, even more. 

On the other hand, if the contractor is dissatisfied with the record made 
before the agency, or feels that more extensive or different proof in support of 
his claim is advisable, he may so proceed. He is not restricted to the record 
made before the agency head or board, even in attempting to prove that the 
decision of such head or board was, in the words of the so-called “Wunderlich 
Act,” ™ arbitrary, capricious, so grossly erroneous as to imply bad faith, or not 
supported by substantial evidence.™ 


REQUESTED FINDINGS OF FACT 


Upon the completion of the taking of the evidence, the parties are permitted 
to submit to the Commission requests as to the findings he should make based 
on the transcript of testimony and the exhibits. The Commissioner’s report 
containing his findings of the facts will normally be much more detailed than 


U.S.C. 2505. 

Rule 44(e). 

% See Haas, Two Boards of Contract Appeals—A Contract, 1 Government Contracts 
Review No. 9 (1957). 
_ ™ See footnote 16. th : 

8 Fehihaher Corp. v. United States, — C. Cls. —, June 5, 1957, 151 F. Supp. 817, cert. 
den., 355 U.S. 877: Volentine € Littleton v. United States, 136 C. Cls. 6388 (1956). See 
Cuneo, Judicial, Review Under the. Wunderlich Act, 17 Fed. Bar J. (1957). 
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the usual findings of fact accompanying a District Court order or judgment.” 
The requested findings submitted by the parties should be in the form that the 
Commissioner will make in his report to the Court. Accordingly, they should 
not be argumentative. Where there is a conflict in the testimony, and the Com- 
missioner is urged to make an ultimate finding based on one side’s version of 
the facts, the argument urging the Commissioner to make the finding should 
be separated from the requested finding itself. This can be done by memoranda 
to the Commissioner immediately following the respective requested findings, 
or appended to the document in separate memorandum form, or by way of 
footnotes. 

Similarly, the requested findings should not quote the testimony. The findings 
should be ultimate conclusions drawn from the testimony, and not consist of the 
testimony itself. Each requested finding should be supported by citations to the 
transcript and references to the exhibit numbers, although the Commissioner's 
report itself will not recite or detail the evidence upon which it is based. Quo- 
tations from the testimony may, of course, be set forth in the argumentative, sup- 
porting memoranda. 

The preparation of a good set of requested findings is often a time consuming 
and laborious process. Experienced practitioners agree, however, that frequently 
they are the key to a successful result. It does one little good to make an excel- 
lent trial record and then fail to capitalize on it by welding it together into a 
document that clearly shows what was proved and what the significance is of 
the evidence that counsel labored so hard to procure and introduce. Energetic 
and conscientious office work is as important to a successful result in a Court of 
Claims case as is good court room trial work. 

In certain instances, the Commissioner may be directed by the Court to make 
a recommendation for conclusions of law as well as findings of fact.” In such 
instances, counsel will also be obliged to submit with his requested findings a 
brief on the law." This practice is not as yet in wide use, but it is gradually 
being employed with greater frequency. 


THE EXCEPTIONS AND BRIEF 


When the Commissioner makes his report containing his findings of fact, the 
parties may take exceptions thereto. These exceptions may be included in the 
same document as the brief on the law, since the time for the filing of each co- 
incides.” Care should be taken to document fully each exception by appropriate 
references to the testimony and exhibits relied upon to support the exception. 
The Court has made plain that it will not consider general blanket exceptions 
without specific references to the parts of the record relied upon.” 

The brief should generally follow the same form as briefs filed in an appellate 
court. The same complaint is frequently heard in Court of Claims practice as in 
other courts—briefs are sometimes too long. The old problem of the too wordy 
brief is not one with which the Court of Claims is alone concerned. Experienced 
practitioners know it takes a longer time and more concentrated effort to write a 
good short brief. The Courts know this too. But worse than reflecting discredit 
upon counsel for doing an unworkmanlike job is the damage that can be done to 
the client’s cause. As the Supreme Court of California remarked in a case as 
long ago as 1889: 

“We are inclined to doubt the correctness of the ruling of the court below, on 
account of the extreme length of the brief of the learned counsel for respondent 
in its support. Knowing the abilities of counsel, and their accurate knowledge 
of the law, a brief of 85 pages, coming from them in support of a single ruling 
of the court below, casts great doubt upon such ruling. However, the learned 
counsel may not have had time to prepare a short brief, and for that reason 
have cast upon us the unnecessary labor of reading and extracting therefrom the 


5° “Tt is not possible to lay down a rule of more than yery general application as to when 
findings are too scanty and when they are too detailed.’”’ Ready-Mix Concrete Co., Ltd. v. 
United States, — C. Cls. —, January 15, 1958. - 

© 28 U.S.C. 2503. Rules 45, 46. 

Rule 45(b). 

® Rule 46(b) (ec). 

63 Schmoll v. United States, 105 C. Cls. 415, 416 (1946) ; Manufacturers’ Casualty Insur- 
ance Co. v. United States, 105 C. Cls. 342, 351 (1946). Where a finding “may be incor- 
rect, fit] is more economically left to be called to our attention by the party who thinks 
it is incorrect. When he does so, he details for us the evidence relating to the point.” 
Ready-Mix Concrete Co., Ltd. v. United States, — C. Cls. —, January 15, 1958, 
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motions when they wish to inspect Government documents. They could simply 
have asked for them and there would have been no objection whatsoever to thei; 
production. If possible, the contractor’s counsel should establish direct contagt 
with Government counsel as soon as the answer is filed, and together they should 
immediately initiate their own pretrial procedures, of course keeping the Com. 
missioner to whom the case is assigned advised from time to time as to what 
they are doing and what progress they are making. Nothing will advance the 
progress of a contractor’s case more rapidly than his attorney’s taking the 
initiative and voluntarily setting in motion the accomplishment of the large 
amount of pretrial desk and office work that is a necessary prerequisite to an 
expeditious and orderly trial. 
THE TRIAL 


The Commissioner to whom the case is assigned will conduct the trial pro- 
ceedings, and will make rulings on objections to the evidence offered, both oral 
and documentary. The general rules of evidence apply. The trial is conducted 
in much the same way as is one before a Federal District Court Judge withouta 


jury. 

Although witnesses ordinarily have a right to be heard in the counties in 
which they reside,“ where there are widely separated witnesses, piece-meal trials 
would frequently result. The problem of such trials is a serious one in a Court 
of national jurisdiction where witnesses in a single case often reside in various 
parts of the country. While, as a practical matter, more than one trial session is 
frequently necessary because of this situation, counsel are normally urged to 
make every reasonable effort to bring their witnesses together at one time and 
place so that the trial can be completed at one sitting. On occasion, a series of 
continuous sessions in different cities may be arranged. However, upon proper 
showing, the Court will order and subpoena witnesses to attend the trial not- 
withstanding the distance from their places of residence.” 

After having been through a time consuming and expensive administrative 
process, including, sometimes, a witness-type hearing before an agency appeal 
board,” contractors understandably may wish to conduct as speedy, simple, and 
inexpensive a trial as possible. Where the contractor feels that he has made as 
good a record before the agency appeal board as he could make in Court, and 
that the Court proceeding would, therefore, simply be repetitive, he may wish 
to have the case considered by the Court only on the record made before the 
agency. If Government counsel is similarly content to rest on the agency record, 
the trial problem is, of course, substantially over. Obviously, real savings can 
be made by so proceeding. For one thing, there are no official reporters in the 
Court of Claims. Each party is obliged to employ his own reporter to transcribe 
the testimony offered in support of his case, including the cross-examination 
of his own witnesses by adversary counsel. Reporters’ fees can and often do 
run into the hundreds of dollars, and in some cases where transcripts may total 
thousands of pages, even more. 

On the other hand, if the contractor is dissatisfied with the record made 
before the agency, or feels that more extensive or different proof in support of 
his claim is advisable, he may so proceed. He is not restricted to the record 
made before the agency head or board, even in attempting to prove that the 
decision of such head or board was, in the words of the so-called “Wunderlich 
Act,” arbitrary, capricious, so grossly erroneous as to imply bad faith, or not 
supported by substantial evidence.® 


REQUESTED FINDINGS OF FACT 


Upon the completion of the taking of the evidence, the parties are permitted 
to submit to the Commission requests as to the findings he should make based 
on the transcript of testimony and the exhibits. The Commissioner’s report 
containing his findings of the facts will normally be much more detailed than 


5428 U.8.C. 2505. 

Rule 44(e). 

See Haas, Two Boards of Contract Appeals—A Contract, 1 Government Contracts 
Review No. 9 (1957). 

68 Fehihaber Corp. v. United States, — C. Cls. —, June 5, 1957, 151 F. wir 817, cert. 
den., 355 U.S. 877: Volentine € Littleton v. United States, 136 C. Cls. 638 (1956). See 
Cuneo, Judicial, Review Under the Wunderlich Act, 17 Fed, Bar J. (1957). 
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the usual findings of fact accompanying a District Court order or judgment.” 
The requested findings submitted by the parties should be in the form that the 
Commissioner will make in his report to the Court. Accordingly, they should 
not be argumentative. Where there is a conflict in the testimony, and the Com- 
missioner is urged to make an ultimate finding based on one side’s version of 
the facts, the argument urging the Commissioner to make the finding should 
be separated from the requested finding itself. This can be done by memoranda 
to the Commissioner immediately following the respective requested findings, 
or appended to the document in separate memorandum form, or by way of 
footnotes, 

Similarly, the requested findings should not quote the testimony. The findings 
should be ultimate conclusions drawn from the testimony, and not consist of the 
testimony itself. Each requested finding should be supported by citations to the 
transcript and references to the exhibit numbers, although the Commissioner’s 
report itself will not recite or detail the evidence upon which it is based. Quo- 
tations from the testimony may, of course, be set forth in the argumentative, sup- 
porting memoranda. 

The preparation of a good set of requested findings is often a time consuming 
and laborious process. Experienced practitioners agree, however, that frequently 
they are the key to a successful result. It does one little good to make an excel- 
lent trial record and then fail to capitalize on it by welding it together into a 
document that clearly shows what was proved and what the significance is of 
the evidence that counsel labored so hard to procure and introduce. Energetic 
and conscientious office work is as important to a successful result in a Court of 
Claims case as is good court room trial work. 

In certain instances, the Commissioner may be directed by the Court to make 
a recommendation for conclusions of law as well as findings of fact.” In such 
instances, counsel will also be obliged to submit with his requested findings a 
brief on the law." This practice is not as yet in wide use, but it is gradually 
being employed with greater frequency. 


THE EXCEPTIONS AND BRIEF 


When the Commissioner makes his report containing his findings of fact, the 
parties may take exceptions thereto. These exceptions may be included in the 
same document as the brief on the law, since the time for the filing of each co- 
incides.” Care should be taken to document fully each exception by appropriate 
references to the testimony and exhibits relied upon to support the exception. 
The Court has made plain that it will not consider general blanket exceptions 
without specific references to the parts of the record relied upon.” 

The brief should generally follow the same form as briefs filed in an appellate 
court. The same complaint is frequently heard in Court of Claims practice as in 
other courts—briefs are sometimes too long. The old problem of the too wordy 
brief is not one with which the Court of Claims is alone concerned. Experienced 
practitioners know it takes a longer time and more concentrated effort to write a 
good short brief. The Courts know this too. But worse than reflecting discredit 
upon counsel for doing an unworkmanlike job is- the damage that can be done to 
the client’s cause. As the Supreme Court of California remarked in a case as 
long ago as 1889: 

“We are inclined to doubt the correctness of the ruling of the court below, on 
account of the extreme length of the brief of the learned counsel for respondent 
in its support. Knowing the abilities of counsel, and their accurate knowledge 
of the law, a brief of 85 pages, coming from them in support of a single ruling 
of the court below, casts great doubt upon such ruling. However, the learned 
counsel may not have had time to prepare a short brief, and for that reason 
have cast upon us the unnecessary labor of reading and extracting therefrom the 


59 “Tt is not possible to lay down a rule of more than very general application as to when 
findings are too scanty and when they are too detailed.” Ready-Mix Concrete Co., Ltd. v. 
United States, — C. Cls. —, January 15, 1958. , 

6 28 U.S.C. 2503. Rules 45, 46. 

Rule 45(b). 

® Rule 46(b) (ec). 

*3 Schmoll v. United States, 105 C. Cls. 415, 416 (1946) ; Manufacturers’ Casualty Insur- 
ance Co. v. United States, 105 C. Cls. 342, 351 (1946). Where a finding “may be incor- 
rect, fit) is more economically left to be called to our attention by the party who thinks 
it is incorrect. When he does so, he details for us the evidence relating to the point.” 
Ready-Mix Concrete Co., Ltd. v. United States, — C. Cls. —, January 15, 1958, 


simply 
their 
-Ontact | 
should 
e 
> what 
ce the 
ng the 
> large 
» to an 
al pro- 
th oral 
ducted 
thout a 


2398 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


points made. If we overlook any of them, counsel will readily understand the 
reason.” 
THE ORAL ARGUMENT 


The Court convenes on the first Monday of every month (except July, August 
and September) to hear oral arguments in the cases calendared for argument at 
such monthly session.” It sits for approximately one week for this purpose, 
Cases are heard by the five Judges sitting en banc. Normally each side is al. 
lowed 30 minutes. 

There has been apparent a tendency by some lawyers to minimize the im. 
portance of the oral argument. They feel that the making of a good trial 
record and the submission of an adequate brief will assure thoughtful consid. 
eration of the case by the Court, and that especially in protracted contract liti- 
gation, an oral argument, so limited in time that the complicated facual and 
legal aspects cannot possibly be covered within the allotted time, is superfluous, 
Such a tendency has similarly become increasingly obvious on the part of some 
Court of Claims practitioners. The suggestion by claimants that their cases be 
submitted to the Court without oral argument, and simply on the record and 
briefs, is being made with increasing frequency. 

However, the Bench has frequently warned practitioners to disabuse then- 
selves of any notions they might have that the oral argument is of decreasing 
importance in modern practice. Judges have emphasized again and again that 
the oral argument not only serves a most important purpose, but in many cases 
may well be the decisive factor in assisting the Court to make up its mind. In 
this respect, the Court of Claims is no different. Its Judges have left no doubt 
whatsoever as to the great importance they attach to the oral argument. In 
informal talks before Bar groups, they have frequently so stated. Contractors 
and their attorneys would be well advised indeed not to neglect this important 
phase of the proceeding. 

It is recognized that Court of Claims practitioners sometimes face problems 
in this respect which are somewhat different from those in ordinary litigation. 
The Court sits only in Washington to hear oral argument. An attorney practic. 
ing in a distant part of the country may be faced with peculiar problems of time 
and expense in travelling to Washington for 30 minutes of oral argument. The 
contractor or his attorney may feel that the size of the claim may not warrant 
the investment. In such cases, the question then arises as to the attitude of the 
Court and the Department of Justice toward a request by the claimant that the 
-case be submitted without oral argument. 

If a truly important principle is involved which may affect many other cases, 
-or in which many Government agencies are interested, and it is essential, in the 
interests of proper Government administration, that a Court ruling be obtained, 
or if the Government’s position in the individual case manifestly calls for 
presentation by way of oral argument, the Government may ask to argue the 
ease fully despite the contractor’s desire to submit. If a party wishes to sub- 
mit, that is, of course, wholly his decision, but obviously he should not be ina 
‘position of absolute control over the adversary’s presentation of his case to the 
Court. Neither litigant should be in a position to compel the other to submit 
without oral argument. 

Nevertheless, seldom does the Government seek oral argument where the con- 
tractor requests that the case be submitted. It is, for one thing, anxious to avoid 
an appearance of one-sidedness or unfairness, and every effort is made to accom- 
‘modate requests for submission. Similarly, the Court has not been insisting upon 
oral argument where a party desires to submit, although it has the power to 
-do so. 

One aspect of the submission procedure should, however, be brought to the 
-attention of contractors. Generally, as a matter of informal practice, the Court 
desires, even when the case is to be submitted without oral argument, that 
Government counsel be present and prepared to make a short statement of ap- 
proximately five minutes. This statement is one that is restricted to the general 
nature of the case and the respective contentions of the parties. This enables 
the Court to ask any clarifying questions, either as a result of the Government 
-attorney’s explanatory statement or of the Court’s previously having read the 


% King v. Gildersleeve, 79 Cal. 504, 21 Pac. 961, 962 (1889). 
Rule 47(c). 
‘Rule 47(d). 
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briefs. No argument in the adversary sense is expected by the Court in such 
statement, and Government counsel is careful not to make any such argument. 
The case is still considered by both the Court and the Government as having been 
submitted without oral argument despite the making of the explanatory state- 
ment by Government counsel. 


COLLECTION OF THE JUDGMENT 


Decisions are normally announced and written opinions handed down on the 
Wednesday following the first Monday of every month (except during August and 
September). Should the Court render a judgment in his favor which has become 
final, the contractor should not make the frequent mistake of sitting back and 
waiting for a Treasury check to arrive in due course. Affirmative action on his 
part is necessary to secure payment. He must obtain from the Clerk of the Court 
a certified transcript of the judgment and file it with the appropriate Government 
officer. Formerly, all judgments of the Court were, after the filing of a certified 
transcript of the judgment with the Treasury Department, periodically included 
in deficiency appropriation bills passed by the Congress. Thus, the contractor 
was obliged to wait until a bill containing his judgment was passed by both 
Houses of Congress and signed by the President. If Congress was not in session 
when the judgment was handed down, lengthy waits were often necessary. 

The situation has been partially alleviated. Under recent legislation,” the 
General Accounting Office may now, upon the claimant’s filing with it a certified 
transcript of the judgment obtained from the Clerk of the Court, pay final judg- 
ments which do not exceed $100,000. No special appropriations are necessary. 
However, for judgments in excess of $100,000, the former situation still exists.® 
Appropriation bills—and long waits—may still be the contractor’s lot. And no 
interest accrues on the judgment while the contractor is waiting.” 


REVIEW OF COURT OF CLAIMS DECISIONS 


Contractors have no appeal as a matter of right from final judgments or orders 
of the Court of Claims. The only review possible is by the Supreme Court on 
a petition for a writ of certiorari.” 


SETTLEMENT 


Despite the fact that approximately 25% of all the contract cases brought in 
the Court of Claims are currently being terminated by settlement, the question 
is still frequently asked by claimants’ attorneys whether it is even possible to 
settle their cases. It is true that at one time, settlement was infrequent. Cases 
invariably went the full litigation route. Although the Attorney General has 
never doubted his general power to settle a suit,” the authority to represent and 
defend the Government in litigation ® being considered as necessarily embracing 
the power to compromise, nevertheless there were some who doubted such author- 
ity insofar as Court of Claims suits are concerned because, for one reason, of the 
various statutory provisions detailing how the Court itself should dispose of 
litigation instituted therein. However, in recent years no responsible official 
has raised any question concerning the Attorney General’s power to compromise 
a Court of Claims suit, and a sensible and practical approach has resulted in 
many settlements. Practitioners should not hesitate to broach the question of 
a possible compromise of their cases. 

In only one respect is the Attorney General’s power to compromise a Court of 
Claims suit qualified. When a settlement is agreed upon, it will normally be 
effectuated through the medium of a judgment entered by the Court pursuant to 
a stipulation of settlement filed by the parties. The stipulation does not merely 
state that the parties have agreed to settle and that the Court may, therefore, 
enter judgment in the agreed amount. As noted, the Court enters judgments 


® See. 1302, Public Law 814, 84th Cong., approved July 27, 1956 (70 Stat. 694). 

28 U.S.C. 2517-2518. 

® Except only where the Government carries the case to the Supreme Court and the 
Court of Claims judgment is affirmed. 28 U.S.C. 2516. 

7 28 U.S.C. 1255. 

738 Op. Att’y.. Gen’l. 98 (1934). 

Executive Order No. 6166, June 10, 1933, Section 5, vested the Department of Justice 
with the authority generally to defend the Government in litigation. 
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based on findings of fact and conclusions of law. Normally, the factfindings are 
made by the Commissioner to whom the case is assigned, and, in the absence of 
exceptions thereto, are invariably adopted by the Court.” Of course, the Court 
makes its own conclusions of law. 

When a case is settled, there are no findings of fact made in the normal course 
by the Commissioner. Therefore, something in the nature of sufficient facts 
should be given the Court upon which to enable it to base a judgment, if for no 
other reason than to assure the Court that it has jurisdiction over the dispute 
and parties and that the judgment will be, therefore, a valid one. Even in the 
case of a judgment entered upon a stipulation of settlement, the Court will, 
before it enters the judgment, refer the stipulation to the Commissioner who 
will then submit to the Court a “Memorandum Report,” reciting the basic 
jurisdictional aspects as set forth in the stipulation and recommending that the 
Court enter the judgment in accordance with the agreement of the parties. Thus, 
under this procedure the Court has the power to reject the stipulation and to 
refuse to enter the judgment agreed to by the parties. Indeed, primarily to put 
claimants on notice that the Court has such power, the Government insists on 
inserting in all settlement stipulations a provision to the effect that the Court 
may enter judgment upon the stipulation in the agreed amount, but that if the 
Court rejects the stipulation, it shall then be deemed to be null and void. 

In the normal situation, a contractor need have little fear that the Court 
will exercise its reserved power to reject a stipulated settlement. The Court's 
jurisdiction over contract disputes is plain, and it has been quite content to 
accept the parties’ agreement as to the amount which they feel constitutes a fair 
disposition of the matter. The only instance in recent years in which the Court 


has rejected a stipulation was in the unusual situation where, after the filing | 
of the settlement stipulation with the Court, but before it actually entered © 
judgment thereon, the Court itself, in another pending case, reversed the very * 
decision upon which the settlement had been based, the settlement stipulation © 


specifically reciting that it was in fact based upon such decision. Although the 
Department of Justice felt that, because it had entered into the settlement in good 
faith on the basis of the law as it stood when the settlement was negotiated, it 
would not attempt to withdraw from its settlement agreement, nevertheless the 
Court on its own motion rejected the stipulation and refused to enter a judg- 
ment, which, based on its new pronouncement, represented erroneous law.” 
While the judgment based on the settlement stipulation is treated like any 
other judgment of the Court so far as validity and payment is concerned, 
nevertheless it does not have the res judicata quality of an ordinary judgment 
rendered pursuant to an opinion handed down in a case that has gone through 
the full litigation route. So, where there are a series of identical claims against 
the Government, and, pursuant to settlement stipulations, judgments are rendered 
on some, the Government may refuse to settle the others. The previous compro- 
mise judgments do not result in a res judicata or collateral estoppel situation.” 


3* * * the commissioner of this court, who heard the evidence and observed the 
demeanor of the witnesses, is made the judge of questions of fact and his findings are 


presumed to be correct.”” Meyers v. United States, 136 C. Cls. 303, 304; 142 F. Supp. 365 © 


(1956), cert. den. 352 U.S. 989. 

% Albin, et al, v. United States, 136 C. Cls. 801-2 (1956). The settlement was based 
on the Court's decision in Sanders v. United States, 120 C. Cls. 501 (1951). In Hulse v. 
United States, 133 C. Cls. 848, 137 F. Supp. 745 (1956), the Court reversed the part of 
the Sanders case upon which the settlement was based. See Federal Export = 2 
United States, 88 C. Cls. 60 (1938), where the Government was permitted to withdraw 
pel me entered into on the basis of a decision that was later reversed. The 

‘ourt said : 

“The first question to be determined is whether this court had a right to set aside the 
stipulation. It is contended by plaintiff that the rule is that a mistake of law will not 
justify the setting aside of a stipulation. Without determining whether this is the rule 
in other courts and in cases where the Government is not the defendant, it is not an 
invariable rule in thig, court. We think the court has power to prevent an injustice 
being done the Government when a stipulation has been inadvertently entered into by 
one of its attorneys even though the stipulation involves a matter of law. This court 
in the early case of Giddings v. United States, 29 C. Cis. 12, 15, held that where a case 
Was submitted on stipulation either party should be allowed to withdraw it at any time 
before a decision is announced and in the case of Jones and Laughlings v. United Btates, 
42 C. Cls. 178. it was held in substance that this court had the authority to set aside 
a stipulation involving a mistake of law in order to protect the Government and that 
When a claimant seeks to avail himself of a stipulation in writing signed by a representa- 
poe Ly Government = takes it subject to a motion of defendant’s counsel to set the 

ment aside. * tp 


pp. 83-84). 
% Abarr, et al. v. United States, — C. Cls. —, July 12, 1957. 
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S are Greater use of the settlement process is sometimes advocated as one means 
ce of of breaking case backlog situations, with which most courts, including the 
Sourt Court of Claims, are sometimes faced. A note of caution in this respect is 


justified. Cases may be settled at every stage of the proceeding—before trial, 
urge during trial, and even after judgment.” Obviously, a settlement worked out 
facts after trial but before submission of the case to the Court, and only after the ad- 
or no yersary has exposed his case, has saved nothing in trial time, and little in total 
spute disposition time. Other situations have arisen where, as a result of lengthy 
n the settlement negotiations, including interminable haggling, it becomes plain that 
will, the case could have been disposed of more quickly by going through the full 
who litigation route. In this connection, to avoid the situation which has sometimes 
basic occurred of successive settlement offers and rejections, each offer being only 
t the slightly lower than the last, the Government is now making greater use of the 
Thus, formal counter-offer technique. If the case is one susceptible of settlement, there 
1d to is no reason why a contractor should be kept guessing as to what is the Govern- 
> put ment’s settlement figure. In such a situation, the Government will frequently, 
is on by counter-offer, formally state for what amount it will settle the case, if indeed 
Jourt it has not already so indicated during the informal settlement negotiations. This 
f the }) situation arises most frequently where such informal negotiations are difficult 
‘ to conduct, principally because the contractor’s attorney is located outside the 
vourt City of Washington. 
urt’s One final admonition concerning settlement is warranted. Unlike the situ- 
at to ation existing where two private parties are involved, it does little good for the 
fair contractor to offer to settle and to accompany the offer with a conditional de- 
sourt mand that it be accepted immediately, or within a few days. An understanding 
filing ~ of the procedure that must be observed within the Government itself upon the 
tered ~ receipt of a settlement offer will make clear the futility of proceeding in such a 
very } summary manner. The Department of Justice is acting as attorney for an agency 
ation — client. Understandably, it will not settle the case without first obtaining the 
1 the views and recommendations of its client. Furthermore, it will frequently seek 
good the recommendation of the Comptroller General, especially where the contractor 
od, it has presented his claim to the General Accounting Office before instituting suit 
3 the in the Court of Claims, so that that office has had some contact and familiarity 
judg- with it. Obviously, by the very nature of things, it takes longer for the Depart- 

ment of Justice to obtain the views of its agency clients than it does for a 
any private practitioner to obtain the consent of his client. After these views and 
rned, recommendations are obtained, the Justice attorney handling the case is required 
ment to prepare a memorandum for presentation to the appropriate Departmental 
ough official who is authorized to give final approval to the settlement. The memo- 
ainst randum sets forth the facts of the case, the question involved, discusses the 
lered applicable law, and justifies the settlement at the proposed figure or recommends 
1pro- rejection and the making of a counter-offer at a specified figure, if one is deemed 
ion.” justified. Thus, there is always a permanent record of full justification made 

with respect to each settlement. Good Government demands no less. It is, 
i the indeed, in the contractor’s own interests that such a record be made, one that 
Ss are will withstand any future scrutiny, for it is the taxpayers’ money that is thus 
». 365 ss being expended. 
based | The contractor will appreciate that these necessary and salutary procedures 
lse v. cannot be accomplished overnight. Where an offer is made on the eve of trial, 
irt of and the parties are successful in obtaining a postponement of the trial for a 
draw limited period, every effort will, of course, be made to expedite the processing 
The of the offer within the time limits necessitated by the postponed trial date. But 
the contractor’s counsel must appreciate the essentially limited control which 
1 not the Justice attorney has over the time situation. The answer is obvious—a 
: rule settlement designed to avoid a lengthy and expensive trial has a much better 
ot an chance of being worked out if counsel for the contractor does not wait until 
to by the last minute to consider seriously settlement possibilities. 
court Of course, a happy medium is essential. As settlement negotiations may 
} Case commence too late, so may they be initiated too early. Sometimes a petition is 
tates, | filed and the contractor’s attorney submits a settlement offer almost simultane- 
aside ously therewith, urging immediate action and setting up a constant barrage of 
that | communications and contentions as to why the offer should be accepted without 
tthe | further ado. Obviously, before the Justice attorney can even discuss the case 
intelligently, he must be given a reasonable time within which to familiarize 


_ himself with the matter. This general problem has already been discussed in the 


7 Derektor v. United States, 132 C. Cls, 812 (1955). 
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section above relating to the Government’s answer to the petition. Manifestly, 
it is a useless waste of time for the contractor to proceed in this fashion. 


CONCLUSION 


Many consider procedural problems to be dull subjects indeed as compared 
with substantive law. But those who have stumbled over procedural «hstacles 
in their attempt to establish their substantive rights know how intimately inter- 
twined are the two fields. It is often as difficult to draw a sharp line between 
adjective and substantive law as between questions of fact and questions of 
law.” Knowing how to go about vindicating his client’s substantive rights should 
be a matter of first importance to the contractor’s attorney. 

“Procedure—the fair, orderly and deliberate method neY which claims 
are to be litigated—goes to the very substance of law.” 


7 Brown vy. Western Ry. of Alabama, 338 U.S. 294, 296 (1949). 
7% Frankfurter, J., in Cook v. Cook, 342 U.S. 126, 133 (1951). 
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FOREWORD 


This volume represents, in substance, the third edition of the 
rules of this Court as initially revised on May 15, 1951, after al- 
most four years of work by a Committee of Commissioners. The 
Court had assigned to the Committee the task of preparing new 
rules of practice predicated on the Federal Rules of Civil Pro- 
cedure. The revision which became effective in 1951 represents 
the most comprehensive effort of its kind in the 100-year history 
of the Court. It is therefore appropriate at this time to record 
an outline of the origin and development of the revision. 

The bill containing what became the 1948 revision of the 
Judicial Code was‘reported to the House of Representatives on 
April 25, 1947. Among its provisions was section 2071, relat- 
ing to the rulemaking power of the courts generally, providing, 
in the words of the Reviser’s Notes, “recognition by Congress of 
the broad rulemaking power of the courts * * *.” 

On July 10, 1947, Judge Marvin Jones became Chief Justice 
(and is now Chief Judge) of the Court. Shortly thereafter, he 
assigned to Commissioners Richard H. Akers and Wilson Cowen 
the task of preparing a revision of the Court’s rules of practice. 

The two Commissioners arranged a conference with repre- 
sentatives of interested bar associations and of the Department 
of Justice, and explained to the conferees the desire of the Chief 
Justice that in the revision full consideration should be given to 
the suggestions and recommendations of representative mem- 
bers of the profession practicing in the Court. The conferees 
were requested to prepare proposed drafts of certain sections, 
to be followed later by further drafts of other sections. Many 
suggestions were received as a result of this and later conferences. 
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FOREWORD 


The initial conferees included: the Committee from the Dis- 
trict of Columbia Bar Association on Relations with the Court 
of Claims, as represented by its chairman, Frank J. Wideman; 
a Special Committee of the American Bar Association on the 
Court of Claims, as represented by Richard S. Doyle; and the 
following representatives of the Department of Justice: Edgar 
T. Fell, Donald B. MacGuineas, and S. R. Gamer, of the Claims 
Division ; Andrew D. Sharpe, of the Tax Division; and Marvin J. | 
Sonosky, of the Lands Division. In addition, specific written 
suggested changes in the rules had been submitted on behalf of 
the Patent Section of the American Bar Association by Robert C. 
Watson. 

Shortly after the completion of this exploratory work, Com- 
missioner Raymond T. Nagle was added to the Rules Committee. 

Research and drafting proceeded on the basis that wherever 
the Federal Rules of Civil Procedure appeared to be adapted 
to the practice of the Court of Claims those rules would be used 
as the pattern for the revision. In addition to the existing rules 
of this Court and the Federal Rules, the Committee reviewed the 
rules of the Tax Court, of the Indian Claims Commission, of 
the Customs Court, of several of the Courts of Appeal, and of 
the Supreme Court, along with the judicial interpretations of 
those rules. The Committee likewise took into account changes 
that were dictated by the new Judicial Code (effective Septem- 
ber 1, 1948), which repealed or amended many statutes affecting 
the practice and procedure in this Court. 

Thereafter, the Committee proceeded with the preparation 
of tentative drafts of the rules, which were submitted to the 
members of the bar and to representatives of the Department of 
Justice for further suggestions. After consideration of their 
suggestions, the Committee prepared a final draft and submitted 
it to the Court on October 13, 1950, at the same time furnishing 
copies to members of the bar and the Department of Justice. 


iv 
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FOREWORD 


With some amendments, the revised rules were adopted by the 
Court on May 1, 1951, and became effective May 15, 1951. 

Some time before the formal recommendation was submitted 
to the Court in October 1950, there had been added to the Com- 
mittee Commissioners Hayner H. Gordon and W. Ney Evans. 
Commissioner Nagle died in March 1950. The Committee 
draft was therefore signed by Commissioners Akers, Cowen, 
Gordon, and Evans. 

As the present edition goes to press the Committee consists 
of Commissioners Akers, Cowen, and Evans, and the Clerk of 
the Court, Willard L. Hart, who became a member in 1951. 
Commissioner Gordon retired in 1954. 

The new rules have proved quite satisfactory. After an ex- 
perience of approximately two and a half years only minor 
amendments were required in the first revision, which became 
effective October 15, 1953. Similarly, after four further years 
of the application of these revised rules, only relatively minor 
changes are found necessary in this revision which becomes 
effective December 2, 1957. 
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2 CROSS-REFERENCE TO THE RULES OF CIVIL PRO- 
2 CEDURE FOR THE DISTRICT COURTS OF THE 
3 UNITED STATES 
ae Substantial portions of these rules have been derived from 
3 | the Rules of Civil Procedure for the District Courts of the 
4 United States. The major derivations are indicated in the 
following comparative table: 
5 Rules of the Court of Claims Rules of Civil Procedure 
5 at. 7 (a) and (c). 
9 (a), (b), (c), (e), and (f). 
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34. 
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I. COMMENCEMENT OF SUIT; SERVICE OF 
PROCESS; COMPUTATION OF TIME 


RULE 1. COMMENCEMENT OF SUIT 


(a) Filing and Fee: A suit in the United States Court of Claims 
shall be commenced by filing with the Clerk a petition conform- 
ing to the requirements of this rule and Rule 12 and by paying 
to him the filing fee required by Rule 84. 

(b) Printing Required: Every petition shall be printed in con- 
formity with Rules 81 to 83 unless the requirement of printing 
is waived by the Court on motion pursuant to Rule 82 (c), in 
which event the petition shall be mimeographed. 

(c) Copies: Printed: Twenty-five copies of a printed petition 
shall be filed: Provided, That 5 copies of the petition in type- 
written form may be filed initially, to be followed within 20 
days thereafter by the filing of 25 printed copies. 

(d) Copies: Mimeographed: Every motion for the waiver of 
the printing of a petition shall be accompanied by 5 copies of 
the petition in typewritten form, to be followed, within 10 days 
after the allowance of the motion, by the filing of 25 copies of 
the petition in mimeographed form; or, the motion may be ac- 
companied by 25 mimeographed copies in lieu of any copies 
in typewritten form. 

(e) Typewriting and Mimeograph; Form and Size: All type- 
written or mimeographed copies of a petition shall be on paper 
8! by 11 inches in size, with type matter not exceeding 61 by 
9! inches, double spaced, bound or attached on the left margin, 
and unfolded. 


RULE 2. SERVICE OF PETITION 


(a) Service Upon the United States: Service of the petition 
upon the United States shall be made through the delivery by 
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the Clerk to the Attorney General or to an agent designated by 
authority of the Attorney General of copies of the petition in 
numbers prescribed by subdivision (b) of this rule. 

(b) Copies: The Clerk shall deliver to the Attorney General 
or his designated agent 10 copies of the printed or mimeographed 
petition: Provided, That when 5 copies only are initially filed, 

3 copies shall be delivered immediately and 10 additional copies 
shall be delivered when the party files the 25 printed or mimeo- | 
graphed copies. 


RULE 3. SERVICE OF OTHER PAPERS 


Except as provided in Rule 19, relating to third-party pro- 
cedure, every order required by its terms to be served, every 
pleading subsequent to the original petition, every written mo- 
tion, every written notice, application for transcript of record, | 
and similar papers, shall be served by the Clerk of the Court 
upon the party or parties affected thereby as follows: 

(a) Upon the plaintiff by mailing a copy or copies (where 
more than one copy is required by these rules) to plaintiff's at- 
torney of record at his address registered with the Clerk as 
required by Rule 11; 

(b) Where plaintiff is not represented by an attorney, by mail- 
ing such copy or copies to plaintiff at the address registered with 
the Clerk as required by Rule 11; 

(c) Upon the United States, by delivery of such copy or copies 
to the Attorney General, or to an agent designated by eatery 
of the Attorney General. 

Service by mail is complete upon mailing. 


RULE 4. PROOF OF SERVICE 


At the time of serving a pleading, motion, or other paper, 

as provided in Rules 2 and 3, the Clerk shall note the fact of 
service on the docket and the Clerk’s entry on such docket shall 
be prima facie evidence of service. 
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RULE 5. TIME 


(a) Computation: In computing any period of time prescribed 
or allowed by these rules, by order of the Court, or by order of a 
Commissioner, the day of the act, event, or default after which 
the designated period of time begins to run is not to be included. 
The last day of the period so computed is to be included, unless 
it is a Saturday, Sunday, or a legal holiday in the District of 
Columbia, in which event the period runs until the end of the 
next day which is neither a Saturday, a Sunday, nor a legal 
holiday. 

The following-named days are legal holidays within the 
District of Columbia: 

New Year’s Day, January 1. 

Inauguration Day, every fourth year. 

Washington’s Birthday, February 22. 

Decoration Day, May 30. 

Independence Day, July 4. 

Labor Day, first Monday in September. 

Veterans Day, November 11. 

Thanksgiving Day, fourth Thursday in November. 

Christmas Day, December 25. 

When legal holidays fall on Sunday the next day is a holiday. 

(b) Enlargement: When by these rules or by a notice given 
thereunder or by order of the Court or of a Commissioner, an 
act is required or allowed to be done at or within a specified time, 
the Court or a Commissioner (in matters where he is authorized 
to act) for cause may, at any time, in its or his discretion (1) 
with or without motion or notice, order the period enlarged if 


‘request therefor is made before the expiration of the period 


originally prescribed or as extended by a previous order, or (2) 
upon motion made after the expiration of the specified period, 
permit the act to be done where the failure to act was the result 
of excusable neglect. 
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(c) Additional Time After Service by Mail: Whenever a party 
has the right or is required to do some act or take some proceed- 
ings within a prescribed period after the service of a pleading, 
motion, or other paper upon him and the service is made by 
mail outside of the District of Columbia, 3 days shall be added 
to the prescribed period for points east of the Mississippi River 
and 5 days shall be added to the prescribed period for points 
west of the Mississippi River. 

(d) When Time Begins To Run: In computing any period of 
time prescribed or allowed by these rules, or by order of the 
Court, or of a Commissioner, the period of time shall commence 
to run on the day after the date of service of a pleading, motion, 
or other paper unless otherwise particularly specified in these 
rules. 

(e) Unaffected by Expiration of Term: The period of time 
provided for the doing of any act or the taking of any proceeding 
is not affected or limited by the continued existence or expiration 
of a term of Court. 
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II. PLEADINGS AND MOTIONS 
RULE 6. PLEADINGS ALLOWED 


(a) Pleadings: There shall be a petition and an answer; and 
if the answer contains a counterclaim or a plea of fraud, there 
shall be a reply to the counterclaim or the plea of fraud. There 
shall be such third-party pleadings as are permitted by Rule 19. 
No other pleading shall be allowed, except that the Court may 
order a reply to an answer, or a responsive pleading to a third- 
party petition or answer. 

(b) Demurrers, Pleas, etc., Abolished: Demurrers, pleas, and 
exceptions for insufficiency of a pleading shall not be used. 


RULE 7. MOTIONS AND OTHER PAPERS 


(a) Content of Motions: An application to the Court for an 
order shall be by written motion. The motion shall state with 
particularity the grounds therefor and shall set forth the relief 
or order sought. 

(b) Time for Filing Objections and Responses: Objections 
or responses to motions to dismiss, motions for judgment on the 
pleadings, and motions for summary judgment shall be filed 
within 30 days after the service of such motions, and the moving 
party shall have 15 days from the date of the filing of the ob- 
jections or responses to such motions within which to file a reply 
brief. Objections or responses to all other motions shall be 
filed within 10 days after the service of the motion (except that 
objections or responses to motions made pursuant to Rules 53 
and 54 shall be filed within 15 days after the service of such 
motions, as provided by Rule 56). All time requirements herein 
specified shall be subject to enlargement by the provisions of 
Rule 5 (c), where applicable. The parties may, by stipulation 
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filed with the Clerk, extend the time for the filing of objections 
or responses for a period not exceeding that specified by this rule 
for the filing of the particular objection or response. 

(c) Form: The rules relating to the form of pleadings (Rule 
10), signing (Rule 11), and production and duplication (Rules 
81-83) shall apply to all motions and other papers provided for 
by these rules. 

(d) Duplication; Number of Copies: Every motion and every 
objection or response thereto which, with brief or memorandum 
of citations included in or attached thereto as required by sub- 
division (e) of this rule, exceeds 5 pages in length shall be mimeo- 
graphed unless the party elects to have it printed; otherwise 
any motion or objection or response thereto may be typewritten. 
In the case of a motion to dismiss, a motion for judgment on the 
pleadings, or a motion for summary judgment, the moving party 
shall file 11 copies plus 2 additional copies for each adverse party. 
Parties making objections or responses thereto shall file a like 
number of copies. In the case of all other motions and objec- 
tions or responses thereto, except motions for call, the number of 
copies filed shall be one original (if typewritten; otherwise one 
copy) for the Clerk and one copy for the Commissioner plus 2 
additional copies for each adverse party. In the case of a motion 
for call 2 copies in addition to the foregoing shall be filed. As 
used im this subdivision of this rule the phrase “‘adverse party” 
means each attorney of record for another party and each other 
party not represented by an attorney of record. 

(e) Briefs and Memoranda: Any briefs or memoranda of cita- 
tions submitted in support of any motion, objections, or responses 
thereto shall be included in or attached to each copy of such 
motion, objections, or responses thereto. 

(f) Action on Motions: Except where otherwise provided by 
law, motions may be acted upon by the Chief Judge, or a Judge 
in chambers, or may be assigned for argument before the Court 
or a Judge designated for that purpose prior to action thereon. 
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(g) Notice of Action: Written notice shall be given by the 
Clerk to the parties of the disposition of all motions. 


RULE 8. GENERAL RULES OF PLEADING 


(a) Pleading To Be Concise and Direct; Consistency: (1) 
Each averment of a pleading shall be simple, concise, and direct. 
No technical forms of pleading or motions are required. 

(2) A party may set forth two or more statements of a claim 
or defense alternatively or hypothetically, either in one count or 
defense or in separate counts or defenses. When two or more 
statements are made in the alternative and one of them, if made 
independently, would be sufficient, the pleading is not made in- 
sufficient by the insufficiency of one or more of the alternative 
statements. A party may also state as many separate claims or 
defenses as he has, regardless of consistency and whether based 
on legal or on equitable grounds or on both. All statements shall 
be made subject to the obligations set forth in Rule 11 (c). 

(b) Construction of Pleadings: All pleadings shall be so con- 
strued as to do substantial justice. 


RULE 9. PLEADING SPECIAL MATTERS 


(a) Capacity: It isnot necessary to aver the capacity of a party 
to sue or be sued or the authority of a party to sue or be sued in a 
representative capacity or the legal existence of an organized 
association of persons that is made a party, except to the extent 
required to show the jurisdiction of the Court and to comply with 
the provisions of Rule 12. When a party desires to raise an issue 
as to the legal existence of any party or the capacity of any party 
to sue or be sued or the authority of a party to sue or be sued in a 
representative capacity, he shall do so by specific negative aver- 
ment, which shall include such supporting particulars as are pe- 
culiarly within the pleader’s knowledge. 

(b) Fraud; Mistake; Caprice; Condition of Mind: In all 
averments (i) of fraud, including a plea by the United States 
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that the plaintiff has practiced or attempted to practice fraud 
within the meaning of 28 U. S. C. 2514; (ii) of mistake; or (iii) 
of action alleged to be arbitrary, capricious, or so grossly errone- 
ous as to imply bad faith, the circumstances constituting fraud, 
mistake, or arbitrary, capricious, or erroneous action shall be 
stated with particularity. Malice, intent, knowledge, and other 
condition of mind of a person may be averred generally. 

(c) Conditions Precedent: In pleading the performance or 
occurrence of conditions precedent, it is sufficient to aver gen- 
erally that all conditions precedent have been performed or have 
occurred. A denial of performance or occurrence shall be made 
specifically and with particularity. 

(d) Judgment: In pleading a judgment or decision of a do- 
mestic or foreign court, judicial or quasi-judicial tribunal, or of 
a board or officer, it is sufficient to aver the judgment or decision 
without setting forth matter showing jurisdiction to render it. 

(e) Time and Place: For the purpose of testing the sufficiency 
of a pleading, averments of time and place are material and shall 
be considered like all other averments of material matter. 


RULE 10. FORM OF PLEADINGS 


(a) Caption; Names of Parties; Designation; Paging: Every 
pleading (and every other paper to be filed with the Clerk) 
shall contain a caption in large and distinct type setting forth 
the name of this Court, The United States Court of Claims, the 
title of the action, the docket number, and a designation to show 
the nature of the pleading (or other paper). In the petition 
the title of the action shall include the names of all of the parties, 
but in other pleadings (and papers) it is sufficient to state the 
name of the first party on each side with an appropriate indi- 
cation of other parties. The paging of each pleading (or other 
paper ) shall commence with page one. 

(b) Paragraphs; Separate Statements: All averments of claim 
or defense shall be made in numbered paragraphs, the contents 
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of each of which shall be limited as far as practicable to a state- 
ment of a single set of circumstances; and a paragraph may be 
referred to by number in all succeeding pleadings. Each claim 
founded upon a separate transaction or occurrence and each de- 
fense other than denials shall be stated in a separate count or 
defense whenever a separation facilitates the clear presentation 
of the matters set forth. 

(c) Adoption by Reference; Exhibits: Statements in a plead- 
ing may be adopted by reference in a different part of the same 
pleading or in another pleading or in any motion. A copy of 
any written instrument which is an exhibit to a pleading is a 
part thereof for all purposes unless otherwise indicated. 


RULE 11. SIGNING OF PLEADINGS 


(a) Parties Other Than United States: Every pleading of a 
party, other than the United States, represented by an attorney 
shall be signed by the attorney of record and the initial pleading 
shall set forth the post office address of the party and of the 
attorney. All notices and copies of pleadings and motions will 
be sent to the attorney of record where the party is represented 
by an attorney; otherwise to the party. A party who is not 
represented by an attorney shall set forth his post office address 
in his initial pleading and shall sign his pleadings and motions. 

(b) United States: Every pleading of the United States shall 
be signed by the Attorney General, or by an officer or attorney 
of the Department of Justice designated by him. 

(c) Effect of Signature: The signature of an attorney or a 
party constitutes a certificate by him that he has read the plead- 
ing; that to the best of his knowledge, information, and belief 
there is good ground to support it; and that it is not interposed 
for delay. The signature of an attorney also constitutes a repre- 
sentation by him that he is authorized to represent the party or 
parties in whose behalf the pleading is filed. Ifa pleading is not 
signed, or is signed with intent to defeat the purpose of this rule, 
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it may be stricken as sham and false and the action may proceed 
as though the pleading had not been served. For a willful vio- 
lation of this rule an attorney may be subjected to appropriate 
disciplinary action. Similar action may be taken if scandalous 
or indecent matter is inserted. 


RULE 12. CONTENT OF PETITION 


The petition, including a third-party petition, shall set forth: | 

(a) Statement of Facts: A clear and concise statement of the _ 
facts on which each claim is based, including the factsupon which _ 
the Court’s jurisdiction depends, the time when and place where 
the claim arose, and the items and amounts claimed: Provided, 
That in cases for general or specific accounting the statement of _ 
relief requested may omit the amounts claimed. 

(b) Action by Other Tribunal or Body: Any action on the — 
claim taken by Congress or by any department of the Govern- 
ment, or in any judicial proceeding, including any in the Tax 
Court of the United States. 

(c) Citations of Statutes, Regulations, Orders: A clear cita- 
tion of the act of Congress, regulation of an executive depart- 
ment or agency, or Executive order of the President, where the 
claim is founded upon such an act, regulation, or order. 

(d) Contracts or Treaties: If the claim is founded upon a con- 
tract or treaty with the United States, a description of the con- 
tract or treaty sufficient to identify it. In addition the plaintiff 
shall plead the substance of those portions of the contract or 
treaty on which he relies or, at his election, annex to the petition 
a copy of the contract or treaty or the provisions thereof on which 
he relies. 

(e) Patent Suits: In any patent suit, the claim or claims of the 
patent or patents alleged to be infringed. 

(f) Ownership of Claim; Assignment: Where the plaintiff or 
plaintiffs are the owners by assignment or other transfer of the 
claim in whole or in part, when and upon what consideration the 
assignment or transfer was made. 
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(g) Demand for Judgment: A demand for judgment to which 
the pleader deems himself entitled. 

(h) Addresses and Signatures: The addresses and signatures 
required for an initial pleading by Rule 11 (a). 


RULE 13. PETITION PENDING MOTION FOR DISCOVERY 


When the plaintiff cannot state his case with the requisite par- 
ticularity without an examination of documents or things in the 
possession of any department or agency of the Government and 
has been unable upon application to obtain a sufficient examina- 
tion of such documents or things, he may file a petition stating 
his claim, as far as is in his power, and specifying as definitely as 
he can the documents or things he requires. Within 30 days after 
the filing of such petition, he shall file a motion pursuant to Rule 
26 or Rule 27, or such combination thereof as may be needed to 
obtain from the proper department or agency of the Government 
such documents or things as may be deemed necessary. If such 
motion is granted, plaintiff may file an amended petition within 
30 days after such documents or things are furnished. Defendant 
need not answer an original petition filed under this rule, but 
shall answer the amended petition within the time required under 
these rules for answering an original petition. If no motion is 
granted or if an amended petition is not filed after the requested 
documents or things are furnished, the defendant shall file such 
responsive pleading and within such time as the Court may 
require. 


RULE 14. PETITIONS AND PROCEDURE IN REFERENCE CASES 


(a) Service of Notice; Time for Response: Upon the filing of 
a case referred to the Court by the Comptroller General or by 
the Congress or either House thereof, the Clerk shall serve a 
notice, as provided in Rule 3, on each person whose name and 
address are shown by the papers transmitted and who appears 
to be interested in the subject matter of the reference, which 
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notice shall set forth the filing of the reference and state that the 
person notified appears to have an interest therein and that such 
person shall have 90 days after such service within which to 
appear and assert his claim by filing a petition in accordance 
with Rules 1 and 12. At the same time the Clerk shall forward 
a copy of each such notice to the Attorney General. 

(b) Procedure After Notice: After the service of notice upon 
the interested person or persons, all further proceedings for the 


disposition of the case shall be in accordance with the rules pre- — 


scribed herein for other cases. 

(c) Failure of Party To Appear: If no interested plaintiff ap- 
pears and files his petition within the time specified in the notice 
served by the Clerk, the case shall be submitted to the Court 


upon the papers filed and upon such evidence, if any, as may © 


be produced by the Attorney General. 


RULE 15. DEFENSES 


(a) Form of Denials: A party shall state in short and plain 
terms his defenses to each claim asserted and shall admit or deny 
the averments upon which the adverse party relies. If the 
attorney for a party or a party not represented by an attorney 
is unable to obtain knowledge or information sufficient for him 
to form a belief as to the truth of an averment, the answer shall 
so state and such statement has the effect of a denial. Denials 
shall fairly meet the substance of the averments denied. When 
a pleader intends in good faith to deny only a part or a qualifi- 
cation of an averment, he shall specify so much of it as is true 
and material and shall deny only the remainder. Unless the 
pleader intends in good faith to controvert all the averments of 
the preceding pleading, he may make his denials as specific 
denials of designated averments or paragraphs, or he may gen- 
erally deny all the averments except such designated averments 
or paragraphs as he expressly admits; but, when he does so intend 
to controvert all its averments, including averments of the 
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grounds upon which the Court’s jurisdiction depends, he may 
do so by general denial subject to the obligations set forth in Rule 
11 (c). 

a faints Defenses: In pleading to a preceding plead- 
ing, a party shall set forth affirmatively accord and satisfaction, 
duress, estoppel, failure of consideration, fraud, illegality, laches, 
license, payment, release, res judicata, statute of limitations, 
waiver, and any other matter constituting an avoidance or 
affirmative defense. When a party has mistakenly designated 
a defense as a counterclaim or a counterclaim as a defense, the 
Court may, if justice so requires, treat the pleading as if there 
had been a proper designation. 

(c) Effect of Failure To Deny: Averments in a pleading to 
which a responsive pleading is required, other than those as to 
the amount of damage, are admitted when not denied in the 
responsive pleading. Averments in a pleading to which no 
responsive pleading is required or permitted shall be taken as 
denied or avoided. 


RULE 16. DEFENSES AND OBJECTIONS: WHEN AND HOW 
PRESENTED 


(a) Time for Answer and Reply: Except as otherwise pro- 
vided in these rules, the United States shall file its answer within 
60 days after the service of 10 copies of the petition in conformity 
with Rule 2 (b). After service on him of an answer containing 
a counterclaim or plea of fraud, plaintiff shall have 40 days 
within which to file a reply to the counterclaim or plea of fraud. 
If a reply to an answer or a responsive pleading to a third-party 
petition or answer is ordered by the Court, the reply or the re- 
sponsive pleading shall be filed within 40 days after service of 
the order unless the order otherwise directs. The answer, reply, 
or other responsive pleading shall be produced and duplicated 
in conformity with Rules 81, 82, and 83; the number of copies 


13 


the 
uch 
to 
nce 
ard 
on 
the 
re- 
ip- 
ice 
urt 
ay 


2434 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


to be filed and served shall be as provided in Rule 2; and service 
shall be made as provided in Rule 3. 

The service of a motion permitted under this rule or under 
Rule 51 alters the above period of time as follows, unless a differ- 
ent time is fixed by the Court: (1) If the Court denies the motion 
or postpones its disposition until the trial on the merits, the re- 
sponsive pleading shall be filed within 30 days after notice of 
the Court’s action; (2) if the Court grants a motion for a more 
definite statement, the responsive pleading shall be filed within 
30 days after the service of the more definite statement. 

Whenever all parties to an action so stipulate, the time to file 
a responsive pleading or motion addressed to the prior pleading 
shall be extended in accordance with the terms of the stipula- 
tion: Provided, however, That no extension by stipulation shall 


be effective beyond a period of 180 days from the date of the | 


filing of the pleading to which the response or motion is to be 
filed. All such stipulations shall be filed with the Clerk of the 
Court. The Court may at any time, on its own motion, invali- 
date any such stipulation and, by order, fix the time within which 
any such pleading or motion shall be filed. 

(b) How Presented: Every defense, in law or fact, to a claim 
for relief in any pleading, whether a petition, counterclaim, or 
third-party petition, shall be asserted in the responsive pleading 
thereto if one is required, except that the following defenses may 
at the option of the pleader be made by motion: (1) lack of 
jurisdiction of the subject matter or the person, and (2) failure 
to state a claim upon which relief can be granted. A motion 
making either of these defenses shall be filed within 30 days after 
service of the pleading to which the motion is directed and shall 
be filed before further pleading if a further pleading is permitted. 
If a pleading sets forth a claim for relief to which the adverse 
party is not required to serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that claim for relief. 
If, on a motion asserting the defense numbered (2) to dismiss 
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for failure of the pleading to state a claim upon which relief can 
be granted, matters outside the pleading are presented to and not 
excluded by the Court, the motion shall be treated as one for 
summary judgment and disposed of as provided in Rule 51, and 
all parties shall be given reasonable opportunity to present all 
material made pertinent to such a motion by Rule 51. 

(c) Motion for Judgment on the Pleadings: After the plead- 
ings are closed but within such time as not to delay the taking of 
evidence, any party may move for judgment on the pleadings. 
If, on a motion for judgment on the pleadings, matters outside 
the pleadings are presented to and not excluded by the Court, 
the motion shall be treated as one for summary judgment and 
disposed of as provided in Rule 51, and all parties shall be given 
reasonable opportunity to present all material made pertinent to 
such a motion by Rule 51. 

(d) Preliminary Hearings: The defenses specifically enumer- 
ated (1) and (2) in subdivision (b) of this rule, whether made 
in a pleading or by motion, and the motion for judgment men- 
tioned in subdivision (c) of this rule shall be heard and deter- 
mined before the taking of evidence, unless otherwise ordered 
by the Court. 

(e) Motion for More Definite Statement: If a pleading to 
which a responsive pleading is permitted is so vague or ambig- 
uous that a party cannot reasonably be required to frame a re- 
sponsive pleading, he may move within 30 days for a more defi- 
nite statement before interposing his responsive pleading. The 
motion shall point dut the defects complained of and the details 
desired. If the motion is granted and the order of the Court is 
not obeyed within 10 days after notice of the order or within 
such other time as the Court may fix, the Court may strike the 
pleading to which the motion was directed or make such order 
as it deems just. 

(f) Motion to Strike: Upon motion made by a party before 
responding to a pleading or, if no responsive pleading is per- 
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mitted by these rules, upon motion made by a party within 30 
days after the service of the pleading upon him or upon the 
Court’s own initiative at any time, the Court may order stricken 
from any pleading any redundant, immaterial, impertinent, or 
scandalous matter, or any insufficient defense. 

(g) Consolidation of Defenses: A party who makes a motion 
under this rule may join with it the other motions herein pro- 


vided for and then available to him. If a party makes.a mo- | 
tion under this rule and does not include therein all defenses and — 


objections then available to him which this rule permits to be 
raised by motion, he shall not thereafter make a motion based 
on any of the defenses or objections so omitted, except as pro- 
vided in subdivision (h) of this rule. 

(h) Waiver of Defenses: A party waives all defenses and ob- 
jections which he does not present either by motion as herein- 
before provided or, if he has made no motion, in his answer or 
reply, except (1) that the defense of failure to state a claim upon 
which relief can be granted, and the objection of failure to state a 
legal defense to a claim may also be made by a later pleading, 
if one is permitted, or by motion for judgment on the pleadings, 
and except (2) that, whenever it appears by suggestion of the 
parties or otherwise that the Court lacks jurisdiction of ep sub- 
ject matter, the Court shall dismiss the action. 


RULE 17. COUNTERCLAIMS 


(a) Compulsory Counterclaim: The answer shall state as a 
counterclaim any claim which at the time of serving the answer 
the defendant has against any plaintiff, if it arises out of the 
transaction or occurrence that is the subject matter of the petition 
and does not require for its adjudication the presence of third 
parties of whom the Court cannot acquire jurisdiction, except 
that such a claim need not be so stated if at the time the action 
was commenced the claim was the subject of another pending 
action, and except that in any case, where the hearing in the first 
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instance is limited to the issues of fact and law relating to the 
right of plaintiff to recover, defendant may plead such a counter- 
claim within 60 days after the Court shall have rendered judg- 
ment determining that plaintiff has a right to recover. 

(b) Permissive Counterclaim: The answer may state as a 
counterclaim any claim against a plaintiff not arising out of the 
transaction or occurrence that is the subject matter of the 
petition. 

(c) Extent of Counterclaim: A counterclaim may or may not 
diminish or defeat the recovery sought by a plaintiff. It may 
claim relief exceeding in amount or different in kind from that 
sought in the petition. 

(d) Counterclaim Maturing or Acquired After Pleading: A 
claim which either matured or was acquired by the defendant 
after serving its answer may, with the permission of the Court, 
be presented as a counterclaim by supplemental pleading. 

(e) Omitted Counterclaim: When defendant fails to set up a 
counterclaim through oversight, inadvertence, or excusable 
neglect, or when justice requires, it may by leave of Court set up 
the counterclaim by amendment. 


RULE 18. AMENDED AND SUPPLEMENTAL PLEADINGS 


(a) Amendments: A party may amend his pleading once as 
a matter of course at any time before the service on him of a re- 
sponsive pleading or of a motion to dismiss or for summary judg- 
ment, or, if the pleading is one to which no responsive pleading is 
permitted, he may so amend it at any time within 30 days after 
it is served. Otherwise a party may amend his pleading (1) by 
leave of Court (which shall be freely given when justice so re- 
quires); (2) by written consent of the adverse party; (3) by 
stipulation in pretrial conference; or (4) by leave of the Com- 
missioner during or after trial. In any event the amendment 
shall conform to the requirements of subdivision (e) of this rule. 
A party shall plead in response to an amended pleading within 
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the time remaining for response to the original pleading or within 
30 days after service of the amended pleading, whichever period 
may be the longer, unless the Court otherwise orders. 

(b) Amendments To Conform to the Evidence: When issues 
not raised by the pleadings are tried by express or implied consent 
of the parties, they shall be treated in all respects as if they had 
been raised in the pleadings. Such amendments of the pleadings 
as may be necessary to cause them to conform to the evidence and 
to raise these issues may be made upon motion of any party at any 
time, even after judgment; but failure so to amend does not affect 
the result of the trial of these issues. If evidence is objected to at 
the trial on the ground that it is not within the issues made by the 
pleadings, the Commissioner before whom the case is being tried 
may receive the evidence and the Court may allow the pleadings 
to be amended and shall do so freely when the presentation of 
the merits of the action will be subserved thereby and the object- 
ing party fails to satisfy the Court that the admission of such 
evidence will prejudice him in maintaining his action or defense 
upon the merits. The Commissioner shall afford the objecting 
party an opportunity to meet such evidence. 

(c) Relation Back of Amendments: Whenever the claim or 
defense asserted in the amended pleading arose out of the con- 
duct, transaction, or occurrence set forth or attempted to be set 
forth in the original pleading, the amendment relates back to the 
date of the original pleading. 

(d) Supplemental Pleadings: Upon motion of a party the 
Court may, upon reasonable notice and upon such terms as are 
just, permit him to serve a supplemental pleading setting forth 
transactions or occurrences or events which have happened since 
the date of the pleading sought to be supplemented. If the Court 
deems it advisable that the adverse party plead thereto, it shall 
so order, specifying the time therefor. 

(e) Form and Filing: Every amendment to a pleading shall 
(1) include so much of the prior pleading as may be required to 
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show clearly how the pleading is to stand amended; (2) comply 
with the requirements of Rules 10 (a) and 11, as to caption, 
designation, and signature; (3) carry designation as the first, 
second, or subsequent amended pleading; and (4) comply with 
the requirements of Rules 81-83, production and duplication to 
be controlled by the methods applied to the pleading to stand 
amended. The same number of copies of the amendments shal] 
be filed as in the case of the pleading that is to stand amended. 


RULE 19. THIRD-PARTY PRACTICE 


(a) When Third Parties May Be Brought In: The Court on 
its own motion or on the motion of either party may (1) notify 
any and all persons with legal capacity to sue and be sued and 
who appear to have an interest in the subject matter of any pend- 
ing suit to appear as a party or parties and assert their interest 
therein; or (2) on motion of the Attorney General may summon 
any such third person or persons against whom the United States 
may be asserting a claim or contingent claim for the recovery of 
money paid by the United States in respect of the transaction or 
matter which constitutes the subject matter of the suit to appear 
as a party or parties and defend their interest, if any, in such suit. 
Such motion if made by plaintiff shall be filed at the time the 
petition is filed ; if made by the United States, it shall be filed on or 
before the date on which it is required to answer. 

(b) Motion for Notice to Third Parties: Either party desiring 
to bring in a third party shall file with the Clerk a written mo- 
tion, which shall comply with the requirements of Rule 7 and 
in addition shall— 

(1) State the name and address of such person or persons, if 
known; 

(2) If the address of such person or persons is unknown, 
or if such person or persons reside outside the jurisdiction of 
the United States, or there is good reason why personal service 
on such person or persons cannot be had, be accompanied by an 
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affidavit showing why personal service cannot be had on such 
person or persons and stating the last known address of such 
person or persons ; 

(3) Set forth the interest which such person or persons appear 
to have in the suit; 

(4) Be accompanied by one copy of each pleading theretofore 
filed in the suit for each person to be notified. 

(c) Issuance and Service of Notice: (1) If the Court on its 
own motion or on the motion of either party orders any third 
person or persons to be notified, pursuant to subdivisions (a) and 
(b) of this rule, the Clerk shall issue an original and one copy 
of notice for each third person to be notified. The notice shall 
contain the names of the parties, a statement of the time within 
which such third person is required to appear, and shall state 
that in case the third party fails to appear and assert a claim in 
the subject matter of the suit, his claim or interest therein shall 
forever be barred. The notice shall indicate that it is accom- 
panied by a copy or copies of the pleadings filed in said suit, 
naming such pleadings. 

(2) Upon the issuance of such notice upon motion of a party, 
the notice with the accompanying pleadings shall be delivered 
by the Clerk to the moving party, who shall at his expense cause 
the same to be served by the United States Marshal for the ju- 
dicial district wherein the person or persons to be notified may 
be found and the return of such service shall be made directly 
to the Clerk of this Court. 

(3) When the Court directs the issuance of a notice to a third 
person or persons on its own motion, each of the existing parties 
shall, on request of the Clerk, deliver to the Clerk a sufficient 
number of copies of pleadings filed by such party to provide the 
third party to be notified with a copy of each of such pleadings, 
and the Clerk shall forthwith issue such notice as specified in sub- 
paragraph (1) of subdivision (c) of this rule, and shall forward 
the same with accompanying copies of the pleadings to the At- 
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torney General for service by the United States Marshal in the 
judicial district where the person to be notified may be found. 

(d) Service of Notice by Publication: Where, upon motion of 
a party, the Court directs the issuance of a notice to a person or 
persons upon whom personal service cannot be had, the moving 
party shall cause such notice to be published in a newspaper 
of general circulation in a place designated in the Court’s order, 
for a specified time, not less than once in each of four successive 
weeks. Onor before the day of the first publication, the moving 
party shall send a copy of the notice by registered mail to such 
person at his last known address and shall file with the Clerk an 
affidavit showing such mailing. The moving party shall procure 
an affidavit of the publisher showing that publication of the 
notice has been had as required by the Court’s order and file such 
affidavit with the Clerk who shall make an entry on his docket 
that publication has been had. The affidavit of mailing and 
the publisher’s affidavit, together with the Clerk’s entry shall 
constitute proof of service by publication. Service shall be 
deemed complete on the date of the last publication. The costs 
of such service by publication shall be paid by the party at whose 
instance it was made. 

(e) Motion for Summons to Third Parties: When the United 
States is asserting a claim for damages or other demands against 
a third person or persons for the recovery of money paid by the 
United States in respect of the transaction or matter which con- 
stitutes the subject matter of any pending suit and desires to have 
such third person or persons brought in, it shall file a written 
motion which shall comply with the requirements of subdivision 
(b) of this rule and be accompanied by an appropriate pleading 
setting forth, in the form and manner specified in Rule 17, the 
claim or contingent claim which it is asserting against such third 
person or persons. 

(f) Issuance and Service of Summons: If the Court, on motion 
of the United States, summons a third person or persons pursuant 
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to subdivisions (a) and (e) of this rule to answer a claim or 
contingent claim asserted by the United States, the Clerk shall 
issue an original and one copy of such summons for each person 
to be summoned. The summons shall contain the names of the 
parties and a statement of the time within which the party sum- 
moned is required to appear and answer. The summons also 
shall state that the United States is asserting a claim against such 
person as described in the accompanying pleading of the United 
States and shall further state that if such third person fails to 
appear and answer the claim asserted by the United States, judg- 
ment pro confesso may be entered against such third person upon 
the claim of the United States to the same extent as if said third 
person had appeared and admitted the truth of all the allegations 
made on behalf of the United States. The summons shall in- 
dicate that it is accompanied by a copy or copies of all pleadings 


filed in said suit, naming such pleadings. Upon issuance of the 
summons the Clerk shall deliver the summons and accompany- 


ing pleadings to the Attorney General for service in the same 
manner as provided in subparagraph (2) of subdivision (c) of 
this rule for a notice, 

(g) Pleadings of Third Parties: Within 40 days after service 
upon a third person of a notice or summons issued pursuant to 
this rule, such person may file a petition setting forth his interest, 
if any, in the subject matter of the suit and the nature of his claim 
against the United States, or an answer, or both, which pleadings 
shall comply with the requirements of these rules with respect 
to the filing of original petitions and answers. 
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III. PARTIES 


RULE 20. PARTIES; CAPACITY 


(a) Real Party in Interest: Every action shall be prosecuted 
in the name of the real party in interest; but an executor, ad- 
ministrator, guardian, trustee of an express trust, receiver, trustee 
in bankruptcy, or other representative appointed by a judicial 
tribunal, or a party authorized by statute may sue in his own 
name without joining with him the party for whose benefit the 
action is brought. 

(b) Capacity To Sue or Be Sued: The capacity of an individ- 
ual, other than one acting in a representative capacity, to sue or 
be sued, shall be determined by the law of his domicile. The 
capacity of a corporation to sue or be sued shall be determined 
by the law under which it was organized. The capacity of a 
representative mentioned in subdivision (a) to sue or be sued 
shall be determined by the order of the judicial tribunal appoint- 
ing or authorizing the representative and the law of the state 
or other authority under which the judicial tribunal exercises 
jurisdiction. 

(c) Infants or Incompetent Persons: Whenever an infant or 
incompetent person has a representative, such as a general guard- 
ian, committee, conservator, or other like fiduciary, the repre- 
sentative may sue or defend on behalf of the infant or incom- 
petent person. If an infant or incompetent person does not 
have a duly appointed representative, he may sue by his next 
friend or by a guardian ad litem. 


RULE 21. NECESSARY JOINDER OF PARTIES 


(a) Necessary Joinder: Subject to and in the manner provided 
by Rule 19, persons having a joint interest adverse to the United 
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States shall be made parties and be joined on the same side as 
plaintiffs. When any person who should join as a plaintiff re- 
fuses to do so, he may be made an involuntary plaintiff. 

(b) Names of Omitted Persons and Reasons for Nonjoinder 
To Be Pleaded: In any pleading in which relief is asked, the 
pleader shall set forth the names, if known to him, of persons who 
ought to be parties if complete relief is to be accorded between 
those already parties, but who are not joined, and shall state 
why they are omitted. 


RULE 22. PERMISSIVE JOINDER OF PARTIES 


(a) Permissive Joinder: All persons may join in one action as 
plaintiffs if they assert in their petition any right to relief jointly, 
severally, or in the alternative in respect of or arising out of the 
same transactions, occurrences, or series of transactions or oc- 
currences and if any question of law or fact common to all of 
them will arise in the action. A plaintiff need not be interested 
in obtaining all the relief demanded. Where, in such a petition, 
two or more plaintiffs demand a separate judgment, the petition 
shall state the judgment demanded by each plaintiff, shall list 
the plaintiffs alphabetically (on the basis of surnames where in- 
dividuals are involved), and shall assign to each plaintiff de- 
manding a separate judgment a number to be used as a distin- 
guishing subnumeral ((1), (2), etc.) to the docket number of 
the case. No such multiple party petition may be amended by 
any such party by adding any new party plaintiff. Judgment 
may be given to one or more of the plaintiffs according to their 
respective rights to relief. (See Rule 10 (a) as to caption and 
names of parties. ) 

(b) Separate Trials: In the event of a joinder in accordance 
with the provisions of subdivision (a) hereof, the Commissioner 
to whom such a case is referred may limit the trial to the claim 
of one or more of the plaintiffs and the proceedings with respect 
to all other plaintiffs may be held in abeyance. 
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RULE 23. MISJOINDER OF PARTIES; DROPPING OR ADDING 
PARTIES; SEVERANCE 


Misjoinder of parties is not ground for dismissal of an action. 
At any stage of the action and on such terms as are just, parties 
may be dropped or added by order of the Court (1) of its own 
initiative, or (2) on motion of any party, except that no new 
party plaintiff shall be added to a petition filed by multiple plain- 
tiffs upon motion of any of such multiple plaintiffs. Any claim 
against a party may be severed and proceeded with separately. 


RULE 24. INTERVENTION 


(a) When Permitted: Upon timely application anyone may be 
permitted to intervene in an action (1) when the representation 
of the applicant’s interest by existing parties is or may be in- 
adequate and the applicant is or may be bound by a judgment 
in the action, or (2) where the applicant has a pecuniary interest 
in the subject matter of the main action. 

(b) Procedure: A person desiring to intervene shall file with 
the Clerk a motion to intervene, together with a copy for each of 
the other parties. The motion shall state the grounds therefor 
and shall be accompanied by a pleading setting forth the claim | 
or defense for which intervention is sought, together with a copy 
for each of the other parties, which shall be served by the Clerk 
as provided in Rule 3. Upon the granting of such motion, the 
pleading shall be printed and served in the manner provided in 
Rules 1 and 3. 


RULE 25. SUBSTITUTION OF PARTIES 


(a) Death: (1) If a party dies, the Court upon application 
made within two years after the death may order substitution of 
the proper parties. If the application is made after two years, the 
Court may order substitution but only upon the showing of a 
reasonable excuse for failure to apply within that period. If 
substitution is not so made, the action shall be dismissed as to the 
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deceased party. An application for substitution may be made by 
the successors or representatives of the deceased party, or by any 
party, filed and served on parties as provided in Rule 7. 

(2) In the event of the death of one or more of the plaintiffs 
in an action in which the right sought to be enforced survives only 
to the surviving plaintiffs, the action does not abate. The death 
shall be suggested upon the record and the action shall proceed 
in favor of or against the surviving parties. 

(b) Incompetency: If a party becomes incompetent, the Court 
upon motion served as provided in subdivision (a) of this rule 
may allow the action to be continued by or against his represent- 


ative. 


(c) Transfer of Interest: In the case of any transfer of interest, 
the action may be continued by or against the original party, 
except that where the transfer is not prohibited by law the Court 
may, upon motion, direct the person to whom the interest is trans- 
ferred to be substituted in the action or joined with the original 
party. Service of the motion shall be made as provided in sub- 
division (a) of this rule. 
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IV. DISCOVERY; CALLS; PRETRIAL; DEPOSITIONS 


RULE 26. DISCOVERY AND PRODUCTION OF DOCUMENTS 
AND THINGS FOR INSPECTION, COPYING, OR PHOTO- 
GRAPHING 


(a) Order To Produce: Upon motion of any party showing 
good cause therefor and upon notice to all other parties, the 
Court may (1) order any party to produce and permit the inspec- 
tion and copying or photographing, by or on behalf of the mov- 
ing party, of any designated documents, papers, books, accounts, 
letters, photographs, objects or tangible things, not privileged, 
which are in his or its possession, custody, or control and which 
constitute or contain evidence (including the existence, descrip- 
tion, nature, custody, condition and location of any books, docu- 
ments, or other tangible things and the identity and location of 
persons having knowledge of relevant facts) regarding any mat- 
ter that is relevant to the subject matter involved in the pending 
action, whether it relates to the claim or defense of the examin- 
ing party or to the claim or defense of any other party; or (2) 
order any party to permit entry upon designated land or other 
property in his or its possession or control for the purpose of 
inspecting, measuring, surveying, or photographing the property 
or any designated object or operation thereon which is relevant 
as described in (1) above. | 

(b) Relation to Admissible Evidence: It is not ground for ob- 
jection to the motion that the evidence will be inadmissible at 
the trial if the evidence sought appears reasonably calculated to 
lead to the discovery of admissible evidence. 

(c) Scope of Order: The order shall specify the time, place, 
and manner of making the inspection and taking the copies and 
photographs and may prescribe such terms and conditions as are 
just. The Court may make an order that the inspection, copying, 
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measuring, surveying, or photographing shall be limited to certain 
matters, or that secret processes, developments, or research need ) 
not be disclosed ; or the Court may make any other order which | 
justice requires to protect the party from annoyance, embarrass- | 
ment, or oppression. | 
(d) Designation of Department or Agency: Every motion filed 
under subdivision (a) of this rule which seeks an order directed 
to the United States shall specify the department or agency of 
the United States, which, according to the moving party’s infor- 
mation and belief, has possession, custody, or control of the 
documents or things sought to be produced or which has posses- 
sion or control of the land or property sought to be entered. Any 
order issued pursuant to such a motion shall be directed to the 
United States and not to any specific department or agency 


thereof. 
RULE 27. CALLS 


(a) By the Court on Its Own Motion: On its own motion the 
Court may at any time call upon any department or agency of 
the United States for any information or papers it deems nec- 
essary. 

(b) In Behalf of the Parties: Upon motion by any party for 
call upon any adverse party, the Court may order such adverse 
party to file with the Clerk (subjec: to the provisions of sub- 
division (c) (2) of this rule), within such time as the Court in 
its order may specify, for purposes of discovery or for use as 
evidence at the trial, (1) any documents, papers, books, accounts, 
letters, photographs, objects, or other tangible things, not privi- 
leged, shown to be relevant to the issues of the case, or (2) infor- 
mation relating to the identity and location (i) of persons having 
knowledge of relevant facts, or (ii) of documents or things de- 
scribed in (1) above. Every order for the production of docu- 
ments or things shall direct that insofar as possible the response 
to the call shall include either the original and one copy or dupli- 
cate copies of each item to be filed. — 


— 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2449 


(c) When Not Made; When Modified: (1) No call will be 
made in behalf of any party for any document or thing which, 
prior to the motion for call, has been produced by the adverse 
party for inspection, copying, or photographing pursuant to an 
order issued under Rule 26, except upon a showing by the moving 
party that duplication by him by copying or photographing the 
document or thing was impracticable for the purposes of the 
discovery to be made or the proof to be adduced by him. 

(2) Upon a showing by the party to whom a call has been 
directed, made 15 or more days before the date on which the 
call is required to be answered, that any document or thing 
called for has been or will be produced by him at a specified 
time and place for inspection, copying, or photographing by 
the moving party, the call may be modified to the extent of 
excusing the party to whom the call was directed from filing 
with the Clerk such document or thing: Provided, That the 
call will not be so modified if the moving party shall, within 
10 days after the showing by the called party, show that (i) in- 
spection by him at the specified time or place, or (ii) duplication 
by him by copying or photographing the document or thing is 
impracticable for the purposes of the discovery to be made or 
the proof to be adduced by him. 

(d) Motions for Calls: A motion for call may be filed by a 
party plaintiff at any time after the expiration of the time within 
which defendant is required to file its answer, except that plain- 
tiff may file a motion for call upon defendant at any time after 
the filing of the petition in the circumstances provided for in 
Rule 13. 

A motion for call upon any party plaintiff may be filed by any 
party defendant at any time after the filing of plaintiff's 
petition. 

Every motion for a call shall show with reasonable particu- 
larity (1) the documents, papers, books, accounts, letters, photo- 
graphs, objects, or other tangible things desired, and (2) how 
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or in what respect they are relevant to the issues of the case in 
terms of discovery or proof. Such motion shall also state that 
such document (or copies thereof) or things are not in the 
possession of the moving party. Documents and things shall be 
deemed to be defined with reasonable particularity to the extent 
that each such document or thing is so identified that its extrac- 
tion from the files or other method of identification and pro- 
curement may reasonably be made by the officer or employee 
responsible for the records. Objection that the documents or 
things called for would not be admissible in evidence will not 

be considered if it appears from the motion that such docu- 
_ ments or things are reasonably calculated to lead to the dis- 
covery of admissible evidence. 

Every motion for call upon a department or agency of the 
United States (1) shall be directed to the specific department 
or agency concerned, (2) shall be made separate and distinct 
from every other motion for call upon another such depart- 
ment or agency, and (3) shall be filed in triplicate. 

(e) Use of Replies to Calls: No document or thing or informa- 
tion filed with the Clerk in response to a call in behalf of a party, 
and no information or papers supplied by any department or 
agency of the United States in response to a call by the Court 
on its own motion, shall become evidence in a case until offered 
by a party and received in response thereto or unless included 
by express direction of the Court or the Commissioner. The 
introduction into evidence of any such document or thing or 
information shall be subject to the same objections by any party 
as might be made to the introduction of other evidence. 

(f) Refusal or Failure To Reply to Calls; Consequences: (1 ) 
Failure To Produce Documents, Papers, or Information: If any 
document or thing or information, called for and not produced, 
is thereafter offered in evidence by the party to whom the call was 
directed, the Court or the Commissioner may deny the offer. 
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(2) Refusal of Plaintiff To Reply to Call: If any plaintiff to 
whom a call has been directed shall refuse to reply thereto in 
whole or in material part, the Court or the Commissioner may 
order that the case shall not proceed until the call has been fully 
answered. 

(3) Failure To Reply Within Specified Time: Failure by a 
party to respond to a call within the time specified in the order, 
or any extension thereof, may be deemed a refusal to respond, 
with consequences as provided in (1) and (2) above, and in 
Rule 36 (b) (2). 


RULE 28. PRETRIAL PROCEDURE 


(a) Conferences: In any action, the Commissioner to whom 
the case is referred may in his discretion direct the attorneys for 
the parties to appear before him to consider— 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the plead- 
Ings; 

(3) The possibility of avoiding unnecessary proof (a) by ad- 
missions of fact and (b) by the reception of documents in evi- 
dence; 

(4) The limitation of the number of expert witnesses; 

(5) Such other matters as may aid in the disposition of the 
action. 

(b) Submission of Documents and Statements: In lieu of or 
in addition to the procedures provided in (a) above, the Com- 
missioner may, within times to be fixed by him— 

(1) Direct any party to submit to any other party a written 
request for the admission by the latter of the genuineness of 
any relevant documents described in and exhibited with the 
request or of the truth of any relevant matters of fact set forth 
in the request. Copies of the documents shall be supplied with 
the request. Each of the matters of which an admission is 
requested shall be deemed admitted unless, within the period 
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designated by the Commissioner for the response, the party to 
whom the request is directed furnishes the party requesting the 
admission either (i) a written response denying specifically the 
matters of which an admission is requested or setting forth in 
detail the reasons why he cannot truthfully admit or deny those 
matters or (ii) written objections on the ground that some or 
all of the requested admissions are privileged or irrelevant or 
that the request is otherwise improper in whole or in part to- 
gether with a notice that the Commissioner is requested to 
hear the objections at the earliest practicable time. If written 
objections to a part of the request are made, the remainder 
of the request shall be answered within the period designated 
by the Commissioner for the response. A denial shall fairly 
meet the substance of the requested admission, and when good 
faith requires that a party deny only a part or a qualification 
of a matter of which an admission is requested, he shall specify 
so much of it as is true and deny only the remainder. Any 
admission made by a party pursuant to such request is for the 
purpose of the pending action only and neither constitutes an 
admission by him for any other purpose nor may be used against 
him in any other proceeding. Copies of all documents, re- 
quests, responses, and objections shall be furnished to the 
Commissioner. 

(2) Direct any party whose claim is based in whole or in 
part on books of account or other records to furnish to the other 
party or parties a statement showing the items and figures in- 
tended to be proved, with adequate reference to the books or 
records from which such figures were taken, and to make all 
such books and records or any part thereof available for exam- 
ination by the other party or parties. In all instances a copy 
of the statement of items and figures intended to be proved 
shall be furnished to the Commissioner. 

(3) Direct any party to whom any statement of items and 
figures has been submitted under the provisions of (2) above, 


32 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2453 


(i) to make an examination of such books and records or waive 
challenge of the accuracy of the statement submitted as reflect- 
ing the contents of such books and records; and (ii) to furnish 
to the submitting party a schedule or schedules showing the 
results of such examination, with specific references to the books 
and records from which such figures were taken, provided that 
such schedule or schedules need be furnished only if the exam- 
ining party finds as a result of the examination that the examin- 
ing party has arrived at results and figures different from those 
contained in the statement submitted. In all instances where 
any such schedule is furnished, a copy thereof shall be furnished 


to the Commissioner. 
(4) Direct any party to prepare and submit to the other 


party or parties a memorandum (with copy to the Commis- 
sioner) containing all matters requisite to a pretrial conference 
at which agreement may be sought as to the authenticity of 
documents, uncontroverted facts, issues of fact, issues of law, 
and the time and place (or places) and probable duration of 
the trial. 

(5) Direct any party to whom a memorandum has been sub- 
mitted under the provisions of (4) above to respond thereto, in 
kind. 

(6) Direct any party to confer with the other party or parties 
at any stage of procedures pretrial on any matter pertaining 
thereto. 


(c) Incorporation of Pretrial Proceedings Into Record: The 
Commissioner may make a memorandum reciting the action 


taken pursuant to the provisions of (a) and (b) above. Such 
memorandum shall become a part of the record, but may be 
modified by the Commissioner or by the Court upon timely 
application by either party, The Commissioner shall file with 
the Clerk the original of every such memorandum and one 
additional copy for each party to the action. Upon the filing 
of any such memorandum the Clerk shall mail a copy to each 


party. 
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(d) Taking of Evidence: After the matters referred to in (a), 
(b), and (c) above have been disposed of, the Commissioner 
shall proceed with the taking of such evidence as is necessary to 
close proof. Whenever practicable, such proof shall be taken 
in one continuous session or a series of consecutive sessions with 
a view to avoiding unnecessary intervening delays. 

_ (e) Noncompliance by Party: In the event any of the parties 
fails or refuses to comply with the provisions of this rule, the 
Commissioner may: (1) order that the facts pertaining to the 
matter in default shall be taken to be established for the purposes 
of the action in accordance with the contention of the party sub- 
mitting the documents or requests for admissions; (2) declare a 
waiver of challenge of the accuracy of any statement of items and 
figures as reflecting the contents of the books and records from 
which taken; (3) refuse to allow the disobedient party to sup- 
port or oppose designated claims or defenses; (4) prohibit the 
disobedient party from introducing in evidence designated docu- 
ments or items of testimony; or (5) report such noncompliance 
to the Court for appropriate action, which may include dismissal 
of the action or proceeding or any part thereof or the rendition 
of judgment by default against the disobedient party. 

(f) Rule To Be Liberally Construed: This rule shall be con- 
strued liberally to expedite the trial of cases without depriving 
either party of any just claim, defense, or objection. 


RULE 29. DEPOSITIONS: LEAVE; SCOPE; USE 


(a) When Depositions May Be Taken: Upon written motion 
to and by leave of the Commissioner, or of the Court in a case not 
then referred to a Commissioner, any party may take the testi- 
mony of any person, including a party, by deposition upon oral 
examination or written interrogatories for use as evidence in the 
action: Provided, however, That leave to take a deposition shall 
not be granted except where the Commissioner or the Court finds 
that it is impracticable for a Commissioner to take such testi- 
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mony. Such leave may be granted with or without notice. A 
copy of such motion, together with a notation of the action 
thereon, shall be filed in the Clerk’s office. The attendance of 
witnesses may be compelled by the use of subpoena as provided 
in Rule 44. Depositions shall be taken only in accordance with 
these rules. 

(b) Scope of Examination: Unless otherwise ordered by the 
Court or the Commissioner, the deponent may be examined 
regarding any matter, not privileged, which is relevant and 
material to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the examining party 
or to the claim or defense of any other party, including the ex- 
istence, description, nature, custody, condition and location of 
any books, documents, or other tangible things and the identity 
and location of persons having knowledge of relevant facts. 

(c) Examination and Cross-Examination: Examination and 
cross-examination of deponents may proceed as permitted at the 
trial under the provisions of Rule 41 (b). 

(d) Use of Depositions: No testimony taken by deposition 
shall be considered as part of the evidence in the case until such 
testimony is offered and received in evidence at the trial or upon 
the hearing of a motion or an interlocutory proceeding. Any 
part or all of a deposition, so far as admissible under the rules 
of evidence, may be used against any party who was present 
or represented at the taking of the deposition or who had due 
notice thereof, in accordance with any one of the following 
provisions : 

(1) Any deposition may be used by any party for the pur- 
pose of contradicting or impeaching the testimony of deponent 
as a witness. 

(2) The deposition of a party or of anyone who at the time 
of taking the deposition was (a) an officer, director, or man- 
aging agent of a public or private corporation, partnership, or 
association which is a party, or (b) an officer or employee of 
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the United States, may be used by an adverse party for any 
purpose. 

(3) If only part of a deposition is offered in evidence by a 
party, an adverse party may require him to introduce all of it 
which is relevant to the part introduced, and any party may 
introduce any other parts. 

Substitution of parties does not affect the right to use deposi- 
tions previously taken; and, when an action in this Court has 
been dismissed and another action involving the same subject 
matter is afterwards brought between the same parties or their 
representatives or successors in interest, all depositions lawfully 
taken and duly filed in the former action may be used in the latter 
as if originally taken therefor. 

(e) Objections to Admissibility: Subject to the provisions of 
Rule 34 (c), objection may be made at the trial or hearing to 
receiving in evidence any deposition or part thereof for any 
reason which would require the exclusion of the evidence if the 
witness were then present and testifying. 

(f) Effect of Taking or Using Depositions: A party shall not 
be deemed to make a person his own witness for any purpose 
by taking his deposition. The introduction in evidence of the 
deposition or any part thereof for any purpose other than that 
of contradicting or impeaching the deponent makes the depo- 
nent the witness of the party introducing the deposition, but 
this shall not apply to the use by an adverse party of a deposition 
as described in paragraph (2) of subdivision (d) of this rule. 
At the trial or hearing any party may rebut any relevant evi- 
dence contained in a deposition whether introduced by him or 


by any other party. 
RULE 30. DEPOSITIONS PENDING CERTIORARI 


In any case (1) which is pending in the United States Su- 
preme Court, (2) in which a writ of certiorari has been applied 
for but not acted upon, or (3) in which the time for filing a peti- 
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tion for writ of certiorari has not expired, this Court may allow 
the taking of the depositions of witnesses to perpetuate their 
testimony for use in the event of further proceedings in this 
Court. In such case the party who desires to perpetuate the 
testimony may make a motion in this Court for leave to take 
the depositions, upon the same notice and service thereof as if 
the action were pending in this Court. The motion shall show 
(1) the names and addresses of persons to be examined and the 
substance of the testimony which he expects to elicit from each; 
(2) the reasons for perpetuating their testimony. If the Court 
finds that the perpetuation of the testimony is proper to avoid 
a failure or delay of justice, it may make an order allowing the 
depositions to be taken and thereupon the depositions may be 
taken and used in the same manner and under the same con- 
ditions as are prescribed in these rules for depositions taken in 
actions pending in this Court. 
RULE 31. PERSONS BEFORE WHOM DEPOSITIONS 
MAY BE TAKEN 


(a) Within the United States: Within the United States or 
within a territory or insular possession subject to the dominion 
of the United States, depositions shall be taken before an officer 
authorized to administer oaths by the laws of the United States 
or of the place where the examination is held, or before a person 
appointed by the Court. A person so appointed has power to 
administer oaths and take such testimony. 

(b) In Foreign Countries: In a foreign state or country depo- 
sitions shall be taken (1) on notice before a secretary of em- 
bassy or legation, consul general, consul, vice consul, or consular 
agent of the United States, or (2) before such person or officer 
as may be appointed by commission or under letters rogatory. 
A commission or letters rogatory shall be issued only when neces- 
sary or convenient, on application and notice, and on such terms 
and with such directions as are just and appropriate. Officers 
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may be designated in notices or commissions either by name or 
descriptive title and letters rogatory may be addressed “To the 
Appropriate Judicial Authority in (here name the country).” 

(c) Disqualification for Interest: Except as provided in sub- 
division (b) of this rule, no deposition shall be taken before a 
person who is a relative or employee or attorney or counsel of 
any of the parties, or is a relative or employee of such attorney 
or counsel, or is financially interested in the action. 


RULE 32. DEPOSITIONS UPON ORAL EXAMINATION 


(a) Notice of Examination; Time and Place: At least 10 days 
before the deposition is to be taken, the party desiring to take the 
deposition of any person upon oral examination pursuant to 
leave obtained under Rule 29 (a) shall file with the Clerk a 
written notice of intention to take such deposition. An original 
notice and one copy thereof for each adverse party shall be filed 

with the Clerk, who shall serve a copy upon each adverse party 
as provided in Rule 3. The notice shall state the time and place 
for taking the deposition and the name and address of each 
person to be examined, if known, and, if the name is not known, 
a general description sufficient to identify him or the particular 
class or group to which he belongs. On motion of any party 
upon whom the notice is served, the Commissioner may for 
cause shown enlarge or shorten the time. 

(b) Orders for the Protection of Parties and Deponents: After 
notice is served for taking a deposition by oral examination, upon 
motion seasonably made by any party or by the person to be 
examined and upon notice and for good cause shown, the Com- 
missioner may make an order that the deposition shall not be 
taken, or that it may be taken only at some designated place 
other than that stated in the notice, or that it may be taken only 
on written interrogatories, or that certain matters shall not be 
inquired into, or that the scope of the examination shall be lim- 
ited to certain matters, or that the examination shall be held with 
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no one present except the parties to the action and their officers 
or counsel, or that after being sealed the deposition shall be 
opened only by order of the Commissioner, or that secret proc- 
esses, developments, or research need not be disclosed, or that 
the parties shall simultaneously file specified documents or infor- 
mation enclosed in sealed envelopes to be opened as directed by 
the Commissioner; or the Commissioner may make any other 
order which justice requires to protect the party or witness from 
annoyance, embarrassment, or oppression. Any such order 
made by the Commissioner shall be in writing and a signed copy 
thereof shall be filed in the Clerk’s office. In any case not then 
assigned to a Commissioner, the Court may make the orders 
referred to in subdivisions (a) and (b) of this rule. The Clerk 
shall mail a copy of the order to each of the parties. 

(c) Record of Examination; Oath; Objections: The officer be- 
fore whom the deposition is to be taken shall put the witness on 
oath and shall personally, or by someone acting under his direc- 
tion and in his presence, record the testimony of the witness. 
The testimony shall be taken stenographically and transcribed 
unless the parties agree otherwise. All objections made at the 
time of the examination to the qualifications of the officer taking 
the deposition, or to the manner of taking it, or to the evidence 
presented, or to the conduct of any party, and any other objection 
to the proceedings, shall be noted by the officer upon the deposi- 
tion. Evidence objected to shall be taken subject to the objec- 
tions. In lieu of participating in the oral examination, parties 
served with notice of taking a deposition may transmit written 
interrogatories to the officer, who shall propound them to the 


_ witness and record the answers verbatim. 


(d) Submission to Witness; Changes; Signing: When the testi- 
mony is fully transcribed the deposition shall be submitted to the 
witness for examination and shall be read to or by him, unless 
such examination and reading are waived by the witness and by 
the parties. Any changes in form or substance which the witness 
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desires to make shall be entered upon the deposition by the officer 
with a statement of the reasons given by the witness for making 
them. The deposition shall then be signed by the witness, unless 
the parties by stipulation waive the signing or the witness is ill 
or cannot be found or refuses to sign. If the deposition is not 
signed by the witness, the officer shall sign it and state on the 
record the fact of the waiver or of the illness or absence of the 
witness or the fact of the refusal to sign together with the reason, 
if any, given therefor; and the deposition may then be used as 
fully as though signed, unless on a motion to suppress under Rule 
34 (e), the Court holds that the reasons given for the refusal to 
sign require rejection of the deposition in whole or in part. 

(e) Exhibits: All exhibits shall be numbered and carefully 
marked with the title and number of the case, and by which 
side offered, so as to be capable of immediate identification. 
The exhibits shall accompany the deposition but shall not be 
affixed to the deposition. 

(f) Certification and Filing by Officer; Notice of Filing: (1) 
The officer shall certify on the deposition that the witness was 
duly sworn by him and that the deposition is a true record of the 
testimony given by the witness. He shall then securely seal the 
deposition in an envelope endorsed with the title of the action and 
marked “Deposition of (here insert name of witness)” and shall 
promptly file it with the Clerk or send it by registered mail to the 
Clerk for filing. (2) The Clerk shall give notice of the filing 
of the deposition to the parties. 


RULE 33. DEPOSITIONS OF WITNESSES UPON WRITTEN 
INTERROGATORIES 


(a) Notice, Filing, and Serving Interrogatories: A party de- 
siring to take the deposition of any person upon written interrog- 
atories pursuant to leave obtained under Rule 29 (a) shall file 
them with the Clerk together with a notice stating the name and 
address of the person who is to answer them and the name or 
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descriptive title and address of the officer before whom the depo- 
sition isto be taken. Within 15 days thereafter an adverse party 
may file cross-interrogatories. Within 10 days thereafter re- 
direct interrogatories may be filed. Within 10 days thereafter 
recross-interrogatories may be filed. At the time of filing the 
notice and of each of the interrogatories referred to above, the 
party filing the same shall furnish the Clerk the original and a 
copy thereof plus one additional copy for each adverse party. 
Service of copies shall be made upon the parties as provided in 
Rule 3. 

(b) Orders for the Protection of Parties and Deponents: Prior 
to the taking of the testimony of the deponent, the Commissioner, 
on motion made by a party or a deponent within 10 days after 
completion of service upon the parties, upon notice and good 
cause shown, may make any order specified in Rule 32 which is 
appropriate and just or an order that the deposition shall not be 
taken before the officer designated in the notice or that it shall 
not be taken except upon oral examination. Any such order 
made by the Commissioner shall be in writing and a signed copy 
thereof shall be filed in the Clerk’s office. The Clerk shall mail 
a copy of such order to each of the parties. 

(c) Officer To Take Responses and Prepare Record: After 10 
days from the completion of service upon the parties, the Com- 
missioner shall notify the Clerk in writing that the deposition 
may be taken, whereupon the notice and interrogatories shall be 
forwarded by the Clerk to the officer designated in the notice, 
with directions to proceed promptly, in the manner provided by 
Rule 32 (c), (d), (e), and (f), to take the testimony of the 
witness in response to the interrogatories and to prepare, cer- 
tify, and file the deposition with the Clerk or send it by registered 
mail to the Clerk attaching thereto the notice and the interroga- 
tories received by him. 

(d) Notice of Filing: When the deposition is filed with the 
Clerk, he shall give notice thereof to the parties. 
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RULE 34. EFFECT OF ERRORS AND IRREGULARITIES IN 
DEPOSITIONS 


(a) As to Notice: All errors and irregularities in the notice 
for taking a deposition are waived unless written objection is 
promptly filed with the Clerk after service of the notice. 

(b) As to Disqualification of Officer: Objection to taking a 
deposition because of disqualification of the officer before whom 
it is to be taken is waived unless made before the taking of the 
deposition begins or as soon thereafter as the disqualification 
becomes known or could be discovered with reasonable diligence. 

(c) As to Taking of Deposition: (1) Objections to the com- 
petency of a witness or to the competency, relevancy, or material- 
ity of testimony are not waived by failure to make them before or 
during the taking of the deposition, unless the ground of the 
objection is one which might have been obviated or removed if 
presented at that time. 

(2) Errors and irregularities occurring at the oral examina- 
tion in the manner of taking the deposition, in the form of the 
questions or answers, in the oath or affirmation, or in the conduct 
of parties and errors of any kind which might be obviated, re- 
moved, or cured if promptly presented, are waived unless reason- 
able objection thereto is made at the taking of the deposition. 

(3) Objections to the form of written interrogatories sub- 
mitted under Rule 33 are waived unless filed with the Clerk 
within the time allowed for filing the succeeding cross- or other 
interrogatories and within 5 days after filing of the last interroga- 
tories authorized. 

(d) Service of Objections: At the time of filing the objections 
referred to in subdivisions (a) and (c) (3) of this rule, the 
party filing the same shall furnish the Clerk with one additional 
copy thereof for each adverse party. Service of such copies 
shall be made as provided in Rule 3. 

(e) As to Completion and Return of Deposition: Errors and 
irregularities in the manner in which the testimony is tran- 
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scribed or the deposition is prepared, signed, certified, sealed, 
endorsed, transmitted, filed, or otherwise dealt with by the officer 
under Rules 32 and 33 are waived unless a motion to suppress 
the deposition or some part thereof is made with reasonable 
promptness after such defect is, or with due diligence might 
have been, ascertained. 


RULE 35. FEES OF OFFICER TAKING DEPOSITION 


The party at whose instance the deposition is taken shall be 
responsible for the payment of the officer’s fee for taking, type- 
writing, and returning the deposition to the Clerk of the Court. 
Such fees shall not be taxed as costs in any case, but the failure 
to make payment of the officer’s fees may be deemed by the 
Court or Commissioner sufficient grounds for refusing to receive 
the deposition or any part thereof in evidence. 


RULE 36. REFUSAL TO TESTIFY OR TO MAKE DISCOVERY; 
CONSEQUENCES 


(a) Refusal To Answer: If a party or other deponent refuses 
to answer any question propounded upon oral examination con- 
ducted pursuant to Rules 29 (a) and 32, the examination shall 
be completed on other matters or adjourned, as the proponent 
of the question may prefer. Thereafter, on reasonable notice 
to all persons affected thereby, he may apply to the Court for 
an order compelling an answer. Upon the refusal of a de- 
ponent to answer any interrogatory submitted under Rule 33, 
the proponent of the question may on like notice make like 
application for such an order. If a party or other witness re- 
fuses to answer any question propounded upon oral examina- 
tion in the course of trial, the Commissioner may direct him to 
answer. 

(b) Failure To Comply With Order: (1) Contempt. If a 
party or other witness refuses to be sworn or refuses to answer 
any question after being directed to do so by the Court or the 
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Commissioner, the refusal may be considered a contempt of the 
Court. 

(2) Other Consequences. If any party (which, in respect 
to a party plaintiff, or a third-party, plaintiff or defendant, shall 
include any officer, director, managing agent, or employee of a 
public or private corporation or of a partnership or association, 
as well as an individual ; and which, in respect to defendant, shall 
include any officer or employee of the United States or of any 
corporation wholly owned by the United States) refuses to obey 
an order made under subdivision (a) of this rule requiring him 
to answer designated questions, or an order made under Rule 26 
to produce any document or other thing for inspection, copying, 
or photographing, or to permit it to be done, or to permit entry 
upon land or other property, or an order made under Rule 27 to 
respond to a call for documents or things, the Court or the Com- 
missioner may make such orders in regard to the refusal as are 
just, and among others the following: 

(i) An order that the matters regarding which the questions 
were asked, or the character or description of the thing or land, 
or the contents of the paper, or any other designated facts shall 
be taken to be established for the purposes of the action in ac- 
cordance with the claim of the party obtaining the order; 

(ii) An order refusing to allow the disobedient party to sup- 
port or oppose designated claims or defenses, or prohibiting him 
from introducing in evidence designated documents or things or 
items of testimony, or staying further proceedings until the order 
is obeyed. 

(c) Failure or Refusal of Party To Attend or Serve Answers 
or Obey Orders: If a party (as defined in subdivision (b) (2) of 
this rule) willfully fails to appear before the officer who is to take 
his deposition, after being served with a proper notice, or fails to 
serve answers submitted under Rule 33, after proper service of 
such interrogatories, or refuses to obey an order made under 
subdivision (a) of this rule requiring him to answer designated 


qt 
on 


in 
en 
be 
cu 
(t 


are 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2465 


questions, or an order made under Rule 26 or Rule 27, the Court 
on motion and notice may strike out all or any part of any plead- 
ing of that party, or dismiss the action or any part thereof, or 
enter a judgment by default against that party. 

(d) Failure To Respond to Letters Rogatory: A subpoena may 
be issued as provided in Title 28, U. S. C., § 1783, under the cir- 
cumstances and conditions stated in subdivisions (a) (1) and 
(b) of that section. 
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V. TRIALS 


RULE 37. REFERENCE; AUTHORITY OF COMMISSIONERS 


(a) General: Unless otherwise ordered by the Court, every 
case shall be referred to a Commissioner for trial of the facts 
pursuant to statute and to these rules. A Commissioner shall 
have and exercise the power to regulate all proceedings before 
him and to do all acts and to take all measures necessary or 
proper for the efficient performance of his duties. He may re- 
quire the production before him of evidence upon all pertinent 
matters, including the production of all books, papers, vouchers, 
drawings, writings, or documents of any nature applicable 
thereto. He shall rule upon the admissibility of evidence and 
put witnesses under oath and may examine them and may call 
witnesses (including the parties to the action) , and examine them 
under oath, and shall have the power to do and perform any act 
authorized to be done by him by statute or under these rules or 
which may be necessary or proper. Any misconduct by at- 
torrieys, witnesses, parties, or other persons, at any trial before 
a Commissioner may be reported by him to the Court and may 
be deemed a contempt of the Court. 

(b) Testimony Before Another Commissioner: Where a case 
has been referred to one Commissioner and oral testimony has 
been heard by him, the case shall not, except for good cause, be 
referred to another Commissioner. 

If a Commissioner to whom a case has been referred and who 
has heard oral testimony. therein is unavailable at a time when 
either party desires to offer evidence in the case, another Com- 
missioner may hear such evidence. 

(c) Reference of Motions for Recommendations: Where a 
case has been referred to a Commissioner, the Court may, by 
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appropriate order, refer any motion filed in such case to the 
Commissioner for his recommendation thereon. In connection 
with any motion so referred the Commissioner may (1) require 
the moving party to supply any additional infermation to ex- 
plain the nature and purpose of the motion, (2) schedule the 
motion for conference or hear oral argument in Washington or 
elsewhere, or (3) take such other action, subject to the pro- 
visions of subsection (d) of this rule, as in his judgment is 
requisite to a recommendation by him. Unless the Court in 
the order of reference otherwise directs, the Commissioner shall 
submit his recommendation in writing by filing with the Clerk 
the original and one copy and one additional copy for each party 
in the case. One copy shall be mailed by the Clerk to each 
of the parties. 

(d) Procedure Not Covered by Rules: In the event t that a ques- 
tion of procedure arises at a trial or in proceedings pretrial 
which is not covered by a rule or the order of reference, the 
Commissioner may exercise his discretion thereon, subject to re- 
view by the Court on application by the dissatisfied party. 


RULE 38. CONSOLIDATION; SEPARATE TRIALS; INTERLOCU- 
TORY DETERMINATIONS; FINAL JUDGMENTS 


(a) Consolidation: When actions involving a common ques- 
tion of law or fact are pending before the Court, it may order 
a joint hearing or trial of any or all the matters in issue in the 
actions; it may order all the actions consolidated; and it may 
make such orders concerning proceedings therein as may tend 
to avoid unnecessary costs or delay. With consent of the parties 
and without order of the Court, the Commissioner may conduct 
a joint trial when two or more actions involve a common ques- 
tion of fact. 

(b) Separate Trials: The Court in furtherance of conven- 
ience or to avoid prejudice may order a separate trial of any 
claim, counterclaim, or of any separate issues or of any number 
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of claims, counterclaims, or issues; and may enter appropriate 
orders or judgments with respect to any of such issues, claims, or 
counterclaims that are tried separately. 

(c) Separate Determination of Liability: Upon stipulation of 
the parties, subject to approval by the Commissioner, or upon 
order of the Court or the Commissioner, trials may be limited to 
the issues of law and fact relating to the right of a party to re- 
cover, reserving the determination of the amount of recovery 
and the amount of offsets, if any, for further proceedings. 

In any case, whether or not such an order has been entered, 
where the Court determines that a party is entitled to recover 
and the amount of the recovery is reserved for further proceed- 
ings, the judgment on the question of the right to recover shall 
be final, subject to proceedings had under Rules 53 and 54. 
Upon the entry of any such final judgment on the right to re- 
cover, it shall be the duty of the Commissioner to whom the case 
was referred to proceed with the determination of the amount 
of recovery and the amount of offsets, if any. The parties may 
be allowed a reasonable time within which to stipulate or other- 
wise agree upon a computation. 


RULE 39. COMMISSIONER MAY REQUEST INFORMATION 


A Commissioner may call upon the parties or the attorneys for 
the names and residences of witnesses they expect to examine and 
the desired place of examination, and may initiate and require 
any procedures similar in nature to those authorized in Rule 28 
at any time after the trial has commenced. 


RULE 40. RECEPTION OF EVIDENCE 


(a) Time; Place; Notice: Whenever practicable, evidence 
shall be taken in one continuous session or a series of consecutive 
sessions, but the Commissioner may, in his discretion, hear por- 
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tions of the evidence in a case at different times and in different 
laces.* 

° The Commissioner shall give to the parties reasonable notice 
by mail of the time and place of trial or of each nonconsecutive 
session as he shall designate, and may direct therein that all or 
stated parts of evidence be produced. Such direction and the 
setting of the time when and place where the evidence is to be 
produced shall be as binding upon the parties as though fixed 
by the Court. 

(b) Delay by Parties: Whenever the Commissioner has 
reason to believe that the case is being unnecessarily delayed by 
the failure of either or both parties to produce evidence, the Com- 
missioner may give notice to the parties fixing a reasonable time, 
not less than 30 days after the date of the notice, at which either 
or both parties must close the evidence. Upon failure of either 
party to comply, the Commissioner may, in his discretion, close 
the evidence and make and report to the Court his findings of 
fact upon the evidence produced, recommend that the petition 
or counterclaim be dismissed, or report to the Court for instruc- 
tions, whereupon a rule shall issue to the defaulting party to show 
cause (1) why he has not complied with the notice of the Com- 
missioner, (2) why the case should not be dismissed, or (3) why 
findings of fact should not be made on the evidence theretofore 
produced. 

RULE 41. EVIDENCE 


(a) Form and Admissibility: In all trials the testimony of wit- 
nesses shall be taken orally in open court. All evidence shall be 
admitted which is admissible under the statutes of the United 
States or under the rules of evidence applied in the courts of the 
United States in nonjury trials. In any case, the rule which 


* The place of trial is fixed by the Commissioner. It is usually at, or 
as near as possible to, the place of residence of the claimant or of the wit- 
nesses, unless it is more satisfactory to convene at some other central point. 
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favors the reception of the evidence governs and the evidence 
shall be presented according to the most convenient method 
prescribed in any of the statutes or rules to which reference is 
herein made. The competency of a witness to testify shall be 
determined in like manner. 

(b) Scope of Examination and Cross-Examination: A party 
may interrogate any unwilling or hostile witness by leading ques- 
tions. A party may call an adverse party (which, in respect to 
a party plaintiff, shall include any present or former officer or 
employee of the United States or of any corporation wholly 
owned by the United States; and, in respect to defendant, shall 
include any present or former officer, director, managing agent, 
or employee of a public or private corporation or of a partner- 
ship or association or of an individual which is an adverse 
party) and interrogate him by leading questions and contra- 
dict and impeach him in all respects as if he had been called 
by the adverse party, and the witness thus called may be con- 
tradicted and impeached by or on behalf of the adverse party 
also, and may be cross-examined by the adverse party only 
upon the subject matter of his examination in chief. 

(c) Record of Excluded Evidence: If an objection to a ques- 
tion propounded to a witness is sustained by the Commissioner, 
the examining attorney may make a specific offer of what he 
expects to prove by the answer of the witness or the Commis- 
sioner upon request or on his own motion may permit the evi- 
dence to be given and to be reported in full in lieu of a state- 
ment by the attorney upon offer of proof, unless it clearly 
appears that the witness is privileged or the evidence is not 
admissible on any ground. 

Where an objection to the introduction of documentary or 
physical evidence is sustained, the document or object shall be 
marked for identification and, upon the request of the party who 
offered the same, shall be filed by the reporter with the transcript 
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of the evidence unless the Commissioner rules that such evidence 
is not admissible on any ground. 

(d) Record of the Testimony: The party whose evidence is to 
be taken shall furnish a competent and disinterested reporter 
to take down the evidence and transcribe the same. The re- 
porter shall be sworn by the Commissioner to well and truly take 
down and transcribe the questions propounded to and the answers 
given by the witnesses, and to do all other things required of 
him by the Commissioner. The reporter shall be under the 
control and jurisdiction of the Commissioner. 

(e) Return of Transcript of Testimony: Unless otherwise or- 
dered by the Commissioner, the reporter shall enclose the tran- 
script of the testimony and the exhibits in a packet and transmit 
the same to the Clerk of the United States Court of Claims, 
Washington 6, D. C., within 30 days after the conclusion of the 
trial session at which such testimony was taken. In the event the 
transcript is not filed within 30 days, or within the time other- 
wise ordered by the Commissioner, a rule may be issued against 
the party whose evidence was taken to show cause (1) why the 
petition or counterclaim should not be dismissed; or (2) why 
proof should not be considered closed and findings of fact made 
on the evidence theretofore produced and filed with the Clerk. 

(f) Deferred Completion of Examinations; Death of Witness: 
When a time has been set for the production of all or a specified 
portion of the evidence and the examination or cross-examination 
of a witness is postponed at the request of a party, such party 
may be required, in the discretion of the Commissioner, to pay 
all fees and necessary travel and subsistence expenses which are 
incurred by witnesses as a result of such postponement. The 
Commissioner’s conclusion in such matter shall be noted in the 
transcript of the evidence. 

Should a witness die or otherwise become incapacitated before 
completion of his testimony, the extent to which the testimony 
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so far given by him shall be used and considered shall be de- 
termined by the Commissioner. 

(g) Exclusion of Proposed Witnesses: On his own motion or 
on the motion of either party, the Commissioner may exclude 
from the courtroom all persons other than parties whom either 
expects or intends to call-as witnesses in the case. Unless such 
motion is made at the beginning of the first trial session, the Com- 
missioner may treat the delay in making such motion as grounds 
for denying the motion. If any witness remains within hearing 
of the proceedings after such exclusion has been ordered, that 
fact shall be noted of record in taking his testimony and he may 
be punished as for a contempt as provided in Rule 44 (f). This 
rule shall not apply to a person acting in an advisory capacity 
to counsel for either party. 

(h) Affirmation: Whenever under these rules an oath is re- 


quired to be taken, a solemn affirmation may be accepted in lieu 
thereof. 
RULE 42. PROOF OF OFFICIAL RECORD | 


(a) Authentication of Copy: An official record or an entry 
therein, when admissible for any purpose, may be evidenced by 
an official publication thereof or by a copy attested by the officer 
having the legal custody of the record, or by his deputy, and 
accompanied with a certificate that such officer has the custody. 
If the office in which the record is kept is within the United States 
or within a territory or insular possession subject to the dominion 
of the United States, the certificate may be made by a judge of a 
court of record of the district or political subdivision in which 
the record is kept, authenticated by the seal of the court, or may 
be made by any public officer having a seal of office and having 
official duties in the district or political subdivision in which the 
record is kept, authenticated by the seal of his office. If the 
office in which the record is kept is in a foreign state or country, 
the certificate may be made by a secretary of embassy or lega- 
tion, consul general, consul, vice consul, or consular agent or by 
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any Officer in the foreign service of the United States stationed 
in the foreign state or country in which the record is kept, and 
authenticated by the seal of his office. 

(b) Proof of Lack of Record: A written statement signed by 
an officer having the custody of an official record, or by his deputy, 
that after diligent search no record or entry of a specified tenor is 
found to exist in the records of his office, accompanied by a cer- 
tificate as above provided, is admissible as evidence that the 
records of his office contain no such record or entry. 

(c) Other Proof: This rule does not prevent the proof of offi- 
cial records or of entry or lack of entry therein by any method 
authorized by any applicable statute or by the rules of evidence 
at common law. 


RULE 43. EXCEPTIONS UNNECESSARY 


Except as provided in Rule 46, formal exceptions to rulings or 
orders of a Commissioner are unnecessary; but for all purposes 
for which an exception has heretofore been necessary it is suffi- 
cient that a party, at the time the ruling or order is made or 
sought, makes known to the Commissioner the action which he 
desires the Commissioner to take or his objection to the action 
of the Commissioner and his grounds therefor ; and, if a party has 
no opportunity to object to a ruling or order at the time it is 
made, the absence of an objection does not thereafter prejudice 


him. 
RULE 44. SUBPOENA 


(a) For Attendance of Witnesses; Form; Issuance: Every sub- 
poena shall be issued by the Clerk under the seal of the Court, 
shall state the name of the Court and the title of the action and 
command each person to whom it is directed to attend and give 
testimony at a time and place therein specified. ‘The Clerk shall 
issue a subpoena, or a subpoena for the produc*ion of documen- 
tary evidence, signed and sealed but otherwise in blank, to a party 
requesting it, who shall fill it in before service. 
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(b) For Production of Documentary Evidence: A subpoena 
may also command the person to whom it is directed to produce 
the books, papers, documents, or tangible things designated 
therein; but the Court, upon motion made promptly and in any 
event at or before the time specified in the subpoena for compli- 
ance therewith, may (1) quash or modify the subpoena if it is 
unreasonable and oppressive or (2) condition denial of the mo- 
tion upon the advancement by the person in whose behalf the 
subpoena is issued of the reasonable cost of producing the books, 
papers, documents, or tangible things. Where the place of trial 
to which the witness is summoned to appear is outside Washing- 
ton, D. C., and the objecting party does not have sufficient time 
to file the motion and have the same acted upon before the date 
at which the witness is directed to appear, the motion may be 
filed with and acted upon by the Commissioner who is presiding 
at such trial. Where circumstances require, the Court or the 
Commissioner may act upon such a motion at any time after a 
copy has been served upon the opposite party. 

(c) Service: A subpoena may be served by the Bailiff, by a 
United States Marshal, or his deputy, or by any other person who 
is not a party and is not less than 18 years of age. Service of a 
subpoena upon a person named therein shall be made by ten- 
dering to him the fees for one day’s attendance and the mileage 
allowed by law. When the subpoena is issued on behalf of the 
United States or an officer or agency thereof, fees and mileage 
need not be tendered. 

The party at whose instance a subpoena is issued shall be 
responsible for the payment of witness fees and mileage as well as 
fees and mileage of the officer who serves the subpoena. The 
failure to make payment of such charges on demand may be 
deemed by the Court as sufficient grounds for striking the testi- 
mony of such witness. 
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(d) Subpoena for Taking Depositions; Place of Examination: 
(1) Proof of service of a notice to take a deposition as provided 
in Rules 32 (a) and 33 (a) constitutes a sufficient authorization 
for the issuance by the Clerk of a subpoena for the persons named 
or described therein. The subpoena may command the person 
to whom it is directed to produce designated books, papers, dovu- 
ments, or tangible things which constitute or contain evidence 
relating to any of the matters within the scope of the examination 
permitted by Rule 29 (b), but in that event the subpoena will be 
subject to the provisions of subdivision (b) of Rule 32 ane sub- 
division (b) of this Rule 44. 

(2) A witness may be required to attend an examination upon 
deposition only in the county wherein he resides or is employed or 
transacts his business in person, or at such other convenient place 
as is fixed by order of the Court or of the Commissioner. 

(e) Subpoena for a Hearing or Trial: (1) At the request of 
any party subpoenas for attendance at a hearing or trial shall 
be issued by the Clerk. A subpoena requiring the attendance of 
a witness at a hearing or trial may be served at any place within 
100 miles (by the shortest usual means of travel) of the place of 
the hearing or trial specified in the subpoena; but the Court, 
upon proper application and cause shown, may authorize the 
service of a subpoena at any other place. 

(2) A subpoena directed to a witness in a foreign country 
shall issue under the circumstances and in the manner and be 
served as provided in 28 U.S. C. 1781-1785. 

(f) Contempt: Failure by any person without adequate excuse 
to obey a subpoena served upon him may be reported to the Court 
by the Commissioner and may be deemed contempt of the Court. 

(g) Subpoenas by Commissioner: Upon application to the 
Clerk, subpoenas bearing the seal of the Court and the signature 
of the Clerk, with the remainder blank, will be issued to a Com- 
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missioner who may order service on his own motion or release 
them to parties for service. 


RULE 45. COMMISSIONER’S REPORT 


(a) Content; Findings of Fact; Conclusions of Law: In every 
case involving controverted issues of fact the Commissioner shall 
ascertain the facts from the evidence and file with the Clerk a 
report of his findings, which report shall constitute a part of the 
record. In any such case wherein it appears to the Court that the 
Commissioner’s recommendation for conclusions of law would ex- 
pedite the disposition of the case, the Court may direct him to 
include such recommendation in his report. 

(b) Requests for Findings; Briefs; Time for Filing: Unless 
otherwise directed by the Commissioner, the plaintiff shall have 
30 days after the Commissioner has filed a notice in the Clerk’s 
office of the closing of the evidence within which to request in 
writing findings of fact and, in cases wherein the Commissioner 
has been directed to recommend conclusions of law, to file his 
brief on the law; and the defendant shall have 30 days after the 
filing of plaintiff's findings (and brief, if required) to request in 
writing findings of fact (including objections, if any, to plaintiff's 
findings) and, in cases wherein the Commissioner has been 
directed to recommend conclusions of law, to file its brief on the 
law. The Commissioner may allow the plaintiff a reasonable 
time to file objections to defendant’s findings or to file a reply 
brief. 

(c) Form and Content of Requests: The requests for findings 
shall be a statement in the form of distinct numbered propositions 
of the facts which the party desires to have found; each proposi- 
tion shall be so prepared with respect to its length, subject, and 
phraseology that the Commissioner and the Court may conven- 
iently pass upon it; each statement of fact shall be supported by 
citations to the pages or parts of the record relied upon to estab- 
lish such fact; and the several propositions of fact shall be so 
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arranged as to present a concise statement in orderly and logical 
sequence of the whole case. 

(d) Content of Briefs: Every brief submitted pursuant to this 
rule shall include, to the fullest extent possible, all propositions 
of law and citations of authority upon which the party relies. 

(e) Failure To File: If any party shall fail to file requested 
findings, or in cases wherein the Commissioner has been directed 
to recommend conclusions of law, if any party shall fail to file a 
brief, within the time required by this rule or as fixed or extended 
by the Commissioner, a memorandum reciting such failure may 
be filed with the Clerk by the Commissioner, whereupon the 
Court may refuse to consider any or all exceptions to the Com- 
missioner’s report by the party so in default. 

Unless a party shall have requested a particular finding of fact, 
the Court may refuse to consider his exception to the Commis- 
sioner’s report for failure of the Commissioner to make such 
finding. 

(f) Filing of Requested Findings and Briefs: Requested find- 
ings, Objections thereto, and briefs submitted under this rule 
need not be printed. An original of each shall be filed with the 
Clerk, together with a copy for the use of the Commissioner and 
an additional copy for service upon each adverse party as pro- 
vided by Rule 3. 

In the event the Commissioner directs the parties to file their 
requested findings simultaneously instead of consecutively, each 
party shall mail the original and necessary copies to the Com- 
missioner for filing by him instead of filing the requests directly 
with the Clerk’s office. After the receipt of findings from both 
parties, the Commissioner will file the findings simultaneously 
in the Clerk’s office with copies for service by the Clerk. 

(g) Notice of Commissioner’s Report: Upon the filing of the 
Commissioner’s report, the Clerk shall mail a notice of that fact 
and 5 copies of the printed report (or one copy of a memorandum 
report) to each party as provided by Rule 3. 
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RULE 46. EXCEPTIONS AND BRIEFS AFTER COMMISSIONER'S 
REPORT 


(a) Commissioner’s Report as Basis for Judgment: In any case 
wherein the Commissioner’s report includes his recommendation 
for conclusions of law, as provided by Rule 45 (a), the Court 
may, upon motion by any party and pursuant to Rule 48, adopt 
the Commissioner’s report as the basis of its judgment in the case, 
unless notice in writing of intention to except to the Commis- 
sioner’s findings or recommendation is filed by one or more parties 
within 15 days after the filing of such report. Such adoption 
may similarly be made in any such case upon failure of the party 
who is required to be the first to file exceptions and brief after 
the incoming of the Commissioner’s report to file such excep- 
tions and brief within the time required. When defendant is the 
only party who files notice of intention to except to the Com- 
missioner’s findings or recommendation, it shall, within 45 days 
after the filing of the Commissioner’s report, file its exceptions 
and brief, and thereafter all proceedings shall be as provided in 
subdivision (b) of this rule in respect to ‘opposition and reply 
briefs, except that the plaintiff may oppose and the defendant 
may reply. In addition to the original of the notice of intention 
to except, there shall be filed one copy for the Commissioner and 
one copy for each adverse party, which shall be served as provided 
in Rule 3. : 

(b) Time for Filing Exceptions and Briefs: Subject to the 
provisions of subdivision (a) of this rule any party may except to 
the report of the Commissioner and file his brief on the facts and 
the law in any case in conformity with the following require- 
ments. Plaintiff shall have 45 days from the time the Commis- 
sioner’s report is filed within which to file his exceptions to the 
Commissioner’s findings and his brief on the facts and the law 
of the case, except in Indian tribal cases where plaintiff may 
have 60 days. The defendant shall have 30 days from the date 
plaintiffs exceptions and brief are filed within which to file de- 
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fendant’s exceptions to the Commissioner’s findings and its brief 
on the facts and the law of the case, except in Indian tribal cases 
where defendant may have 60 days. Plaintiff shall have 20 days 
from the date of filing of defendant’s brief within which to file 
a reply brief. In all cases where the Commissioner has filed a 
memorandum report stating that all of the facts have been stipu- 
lated, the parties shall have the same time for filing their briefs 
as above prescribed, except that plaintiff shall file his brief within 
30 days after the filing of the Commissioner’s memorandum re- 
port. Unless otherwise ordered by the Court, such stipulation 
shall be duplicated by the plaintiff in conformity with Rules 81 
to83. At the plaintiff's option the stipulation may be included in 
his brief or duplicated as a separate document and filed with his 
brief. 

The parties may, by stipulation filed with the Clerk, extend 
the time for the filing of exceptions and briefs for a period not 
exceeding that specified by this rule for the filing of such 
documents. 

(c) Form and Content: The exceptions and briefs may be con- 
tained in a single document or in separate documents, produced 
in conformity with subdivision (f) of this rule. Appropriate 
references shall be made at the end of each exception to the 
parts of the record relied upon in support thereof. Briefs more 
than 10 pages in length shall contain (on a separate page or 
pages) a subject index or table of contents and a table of cases 
and statutes cited. 

(d) Submission Without Briefs: In lieu of filing a brief, a 
plaintiff may, within 30 days after the filing of the Commis- 
sioner’s report, file with the Clerk a statement that plaintiff elects 
to submit the case on the Commissioner’s report without a brief. 
In like manner the defendant may, within 30 days (60 days in 
Indian tribal cases) after plaintiff has filed either a brief or a 
statement as above authorized, file its brief or a statement that 
it elects to submit the case on the Commissioner’s report without 
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a brief. When a plaintiff elects to submit the case without a 
brief and defendant thereafter files its brief, a reply brief on 
behalf of plaintiff may be filed only by leave of Court for good 
cause shown; and, with or without a reply brief, the case may 
be assigned to the calendar for oral argument by defendant only, 
or the Court may order the case to be submitted without 
argument. 

(e) Default; Failure To File: Failure to file, within the re- 
quired time, the brief contemplated by subdivision (b) of this 
rule or the statement of election authorized by the preceding 
subdivision shall constitute default. In the event of default by 
either party the Court may decline to hear oral argument in 
behalf of the defaulting party, and for default by the plaintiff 
the Court may dismiss the petition. 

(f) Printing; Copies; Service: The exceptions and briefs pre- 
scribed by this rule shall be printed in conformity with Rules 81 
to 83 unless the printing thereof is or has been waived by the 
Court on motion pursuant to Rule 82 (c), in which event the 
exceptions and briefs shall be mimeographed. Within the time 
prescribed not less than 25 copies of both exceptions and briefs 
shall be filed with the Clerk, with 10 additional copies for each 
additional adverse party represented by a different attorney of 
record. The Clerk shall serve 10 copies upon each attorney of 
record for a party adverse to the party filing the exceptions and 
brief. 

(g) Brief of Amicus Curiae: A brief of an amicus curiae may 
be filed when accompanied by written consent of all parties to 
the case or upon motion by leave of the Court. 


RULE 47. ARGUMENT BEFORE THE COURT 


(a) On the Merits: When a case is at issue on the merits and 
the time has expired for the filing of briefs under Rule 46 (a) and 
(b), it shall be assigned to the calendar for argument before the 
Court, but such assignment shall not be made later than the 
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Thursday preceding the opening of the regular monthly session of 
the Court, except when otherwise ordered by the Court. A case 
shall be deemed to be at issue on the merits (1) where the facts 
have been stipulated and there is no motion for summary judg- 
ment, or (2) where a Commissioner has filed a report pursuant 
to Rule 45 (a) and his report has not been accepted as the basis 
of judgment under Rule 46 (a). In assignments under clause 
(2) of the preceding sentence, or where one party has elected 
to submit the case without a brief as provided by Rule 46 (d), 
the opening and closing arguments shall be assigned to the party 
who filed the first brief. 

(b) On Motions: When the time has expired for filing ob- 
jections or responses to a motion to dismiss, to a motion for judg- 
ment on the pleadings, or to a motion for summary judgment, a 
case shall be assigned to the calendar, but such assignment shall 
not be made later than the Thursday preceding the opening of 
the regular monthly session of the Court, except when otherwise 
ordered by the Court. 

(c) Time of Argument: Cases on the monthly calendars will 
be called on the first Monday in each month or such other date 
as the Court may fix, and, after having been assigned for argu- 
ment, the cases to be argued shall be posted in the Clerk’s office 
each day for argument on the following day, and if not then 
argued or submitted by the parties, or by either in the absence of 
the other, shall be disposed of as the Court may order. 

(d) Submission Without Argument: A case on the calendar 
may be submitted without argument with approval of the Court 
(1) by waiver of argument filed with the Clerk or stated orally 
in open court when the case is called, or (2) by failure of the 
attorneys to appear for argument when the case is called. 


RULE 48. FINDINGS BY THE COURT 


In all actions tried on the facts, the Court shall find the facts 
and state separately its conclusions of law and direct the entry 
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of an appropriate judgment. The Court may adopt the Com- 
missioner’s report, including conclusions of fact and of law, or 
may modify it, or may reject it in whole or in part, or may direct 
the Commissioner to receive further evidence, or may refer the 
case back to him with instructions. Due regard shall be given to 
the opportunity of the trial Commissioner to judge of the credi- 
bility of the witnesses, and the findings of fact made by the Com- 
missioner will be presumed to be correct. 


RULE 49. DISMISSAL OF ACTIONS 


(a) Voluntary Dismissal; Effect Thereof: (1) By Plaintiff; by 
Stipulation: Subject to the provisions of any statute of the United 
States, an action may be dismissed by the plaintiff without 
order of the Court (i) by filing a notice of dismissal at any 
time before service of the answer or of a motion for summary 
judgment, whichever first occurs, or (ii) by filing a stipulation 
of dismissal (on motion to dismiss endorsed by the defendant “no 
objection” ) signed by all the parties who have appeared in the 
action. Unless otherwise stated in the notice of dismissal or 
stipulation, the dismissal is without prejudice, except that a notice 
of dismissal operates as an adjudication upon the merits when 
filed by a plaintiff who has once dismissed in any court of the 
United States an action based on or including the same claim. 

(2) By Order of Court: Except as provided in paragraph (1) 
of this subdivision of this rule, an action shall not be dismissed 
at the plaintiff’s instance save upon order of the Court and upon 
such terms and conditions as the Court deems proper. Unless 
otherwise specified in the order, a dismissal under this paragraph 
is without prejudice. 

(b) Involuntary Dismissal; Effect Thereof: (1) Upon its own 
motion the Court may dismiss any action at any time. 

(2) For failure of the plaintiff to prosecute or to comply with 
these rules or any order of the Court or of the Commissioner, 
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the defendant may move or the Commissioner may recommend 
that the Court dismiss the action. 

(3) Unless the Court in its order for dismissal otherwise speci- 
fies, a dismissal under subdivisions (b), (c), or (d) of this rule 
and any dismissal not provided for in this rule, other than a 
dismissal for lack of jurisdiction, operates as an adjudication 
upon the merits. 

(c) Insufficiency of Evidence: (1) Promptly after the plain- 
tiff has completed the presentation of his evidence, the defendant 
may by motion to the Commissioner ask for a dismissal of the 
action by the Court on the ground that upon the facts and the 
law the plaintiff has not shown a right to recover: Provided, That 
if a counterclaim is pending, the motion shall be deemed to be a 
motion for judgment by the Court that plaintiff is not entitled as 
a matter of law to recover. The motion may be made orally in 
open court or in writing if filed with the Commissioner within the 
time fixed by him, and shall be without prejudice to the right of 
the defendant to present evidence if the motion is denied. Ifthe 
motion is made in open court and there acted upon by the Com- 
missioner, no record of the motion or the action thereon other 
than that contained in the transcript need be made. When the 
motion is denied, either by the Commissioner in open court or as 
hereinafter provided, the defendant may be required to proceed 
promptly with the presentation of its evidence. | 

(2) In cases where (i) the Commissioner desires to defer his 
ruling on a motion made in open court, or (ii) the motion is not 
made in open court, he may direct the parties to file with him, 
within such time and in such order as he shall prescribe, such 
formal statements and briefs in support of and in opposition to 
the motion as he may require. In such cases, his ruling on the 
motion shall be set forth in a written order, which shall be filed 
with the Clerk with sufficient copies for service on the parties 
as provided in Rule 3. 
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(3) If, upon a consideration of the motion and the opposition 
thereto, the Commissioner is convinced that the motion shouid 
be granted by the Court, he shall so state in his ruling on the mo- 
tion, whether the ruling be made in open court or by written 
order filed with the Clerk, and shall at the same time direct the 
parties to file requested findings of fact pertinent to the issues 
raised by the motion. Unless the Commissioner directs that the 
findings be filed concurrently, the defendant’s proposals shall be 
filed first. Thereafter, the Commissioner shall make and file his 
findings of fact material to the issues raised by the motion and 
his recommendation for conclusions of law thereon. His report 
shall state, at the beginning thereof, that it is submitted pursuant 
to a motion made under the authority of this subdivision. There- 
after, all proceedings shall be the same as in a case where a Com- 
missioner’s report is filed upon the entire evidence produced by 
both parties. The Court may render judgment against the 
plaintiff, or may remand the case for the taking of additional 
evidence. 

(d) Effect of Counterclaim: No action over which the Court 
has jurisdiction and in which the defendant has pleaded a coun- 
terclaim or served notice of motion for leave to plead a counter- 
claim shall be dismissed against objection by the defendant, 
unless the Court determines that the counterclaim should also 
be dismissed: Provided, That after the service of plaintiff’s notice 
of or motion for dismissal of the action, the defendant may move 
that in lieu of dismissal the Court enter judgment that the plain- 
tiff is not entitled as a matter of law to recover. 
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VI. JUDGMENTS; REHEARINGS; NEW TRIALS; 
APPLICATIONS FOR CERTIORARI 


RULE 50. JUDGMENT 


Definition: “Judgment” as used in these rules includes any 
decree or order subject to a petition for writ of certiorari. 


RULE 51. SUMMARY JUDGMENT 


(a) For Claimant: A party seeking to recover upon a claim or 
counterclaim may, at any time (except as provided in subdivision 
(c) below) after a responsive pleading has been filed (includ- 
ing the service of a motion for summary judgment by the adverse 
party) move with or without supporting affidavits for a sum- 
mary judgment in his favor upon all or any part thereof. 

(b) For Defending Party: A party against whom a claim 
or counterclaim is asserted may, at any time (except as provided 
in subdivision (c) below), move with or without supporting affi- 
davits for a summary judgment in his favor as to all or any part 
thereof. : 

(c) Leave Required When: A motion for summary judgment 
may not be filed, except by leave of the Court, after (i) the 
taking of evidence has begun or (ii) the filing of a stipulation 
of the parties or a pretrial memorandum containing all of the 
material facts. 

(d) Motion and Proceedings Thereon: After a motion for sum- 
mary judgment has been filed and served as provided in Rules 3 
and 7 and after expiration of the time allowed by Rule 7 (b) for 
filing a response thereto, such motion shall be assigned to the 
calendar, as provided in Rule 47 (b). The judgment sought 
shall be rendered if the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party 
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is entitled to a judgment as a matter of law. A summary judg- 
ment may be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages. 

(e) Case Not Fully Adjudicated on Motion: If on motion un- 
der this rule judgment is not rendered upon the whole case or 
for all the relief asked and a trial is necessary, the Court at the 
hearing of the motion, by examining the pleadings and the evi- 
dence before it and by interrogating counsel, shall, if practicable, 
ascertain what material facts exist without substantial contro- 
versy and what material facts are actually in good faith con- 
troverted. It shall thereupon make an order specifying the facts 
that appear without substantial controversy, including the extent 
to which the amount of damages or other relief is not in contro- 
versy, and directing such further proceedings in the action as 
are just. Upon the trial of the action the facts so specified 
shall be deemed established, and the trial shall be conducted 
accordingly. 

(f) Form of Affidavits; Further Testimony: Supporting and 
opposing affidavits shall be made on personal knowledge, shall 
set forth such facts as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent to testify to the 
matters stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be attached 
thereto or served therewith. The Court may permit affidavits 
to be supplemented or opposed by depositions or by further 
affidavits. 

(g) When Affidavits Are Unavailable: Should it appear from 
the affidavits of a party opposing the motion that he cannot, for 
reasons stated, present by affidavit facts essential to justify his 
opposition, the Court may refuse the application for judgment or 
may order a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such 
other order as is just. 
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(h) Affidavits Made in Bad Faith: Should it appear to the 
satisfaction of the Court at any time that any of the affidavits 
presented pursuant to this rule are presented in bad faith or 
solely for the purpose of delay, the Court may forthwith order 
the party employing them to pay to the other party the amount 
of the reasonable expenses which the filing of the affidavits caused 
him to incur, including reasonable attorney’s fees, and any 
offending party or attorney may be adjudged guilty of contempt. 


RULE 52. ENTRY OF JUDGMENT 


When the Court directs the entry of judgment, the Clerk shall 
enter judgment forthwith upon receipt by him of the direction. 
The notation of a judgment on the docket, as provided in Rule 
73, constitutes the entry of judgment. 


RULE 53. REHEARING; AMENDMENT OF JUDGMENTS; 
NEW TRIALS 


(a) Grounds: (1) A rehearing may be granted, a judgment 
may be altered or amended, or a new trial may be granted when 
any party questions the correctness or the sufficiency of the 
Court’s conclusions on its findings of fact, or desires to amend the 
same, or on any ground established by rules of common law or 
equity applicable as between private parties. 

(2) The Court, at any time while any suit is pending before 
it, or after proceedings for review have been instituted, or within 
two years after the final disposition of the suit, may grant the 
United States a new trial and stay the payment of any judgment 
upon satisfactory evidence, cumulative or otherwise, that any 
fraud, wrong, or injustice has been done the United States. 

(b) Action by Court: On a motion for a rehearing, on a mo- 
tion to alter or amend a judgment, or on a motion for a new trial, 
the Court may open the judgment if one has been entered, take 
additional testimony, amend findings of fact and conclusions of 
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law or make new findings and conclusions, and direct the entry 
of a new judgment. 

(c) Time for Motion: Except as provided in subdivision 

(a) (2) of this rule, a motion for a rehearing or a motion to 
alter or amend a judgment or a motion to grant a new trial shall 
be filed not later than 30 days after the entry of the judgment. 

(d) Time for Serving Affidavits: When a motion for new 
trial is based upon affidavits they shall be served with the motion. 
The opposing party has 30 days after such service within which 
to file opposing affidavits for service upon the moving party. 
The Court may permit reply affidavits. 

(e) On Initiative of Court: Not later than 30 days after entry 
of judgment, the Court, of its own initiative, may order a rehear- 
ing or a new trial or alter or amend a judgment for any reason 
for which it might have granted a rehearing or a new trial, or 
have altered or amended a judgment on motion of a party. 


RULE 54. RELIEF FROM JUDGMENT OR ORDER 


(a) Clerical Mistakes: Clerical mistakes in judgments, orders, 
or other parts of the record, and errors therein arising from over- 
sight or omission may be corrected by the Court at any time, of 
its own initiative or on the motion of any party and after such 
notice, if any, as the Court orders. 

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Dis- 
covered Evidence; Fraud, etc.: On motion and upon such terms 
as are just, the Court may relieve a party or his legal represent- 
ative from a final judgment, order, or proceeding for the fol- 
lowing reasons: (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new trial 
under Rule 53 (c) ; (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation, or other misconduct of 
an adverse party; (4) the judgment is void; (5) the judgment 
has been satisfied, released, or discharged, or a prior judgment 
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upon which it is based has been reversed or otherwise vacated, 
or it is no longer equitable that the judgment should have pros- 
pective application; or (6) any other reason justifying relief from 
the operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) not 
more than one year after the judgment, order, or proceeding 
was entered or taken. A motion under this subdivision (b) does 
not affect the finality of a judgment or suspend its operation. 
This rule does not limit the power of the Court to entertain an 
independent action to relieve a party from a judgment, order, 
or proceeding, or to set aside a judgment for fraud upon ‘the 
Court. The relief provided by this rule shall be in addition to 
the relief available to the United States under Rule 53 (a) (2). 


RULE 55. HARMLESS ERROR 


No error in either the admission or the exclusion of evidence 
and no error or defect in any ruling or order or in anything done 
or omitted by the Court or Commissioners or by any of the parties 
is ground for granting a new trial or for vacating, modifying, or 
otherwise disturbing a judgment or order, unless refusal to take 
such action appears to the Court inconsistent with substantial 
justice. The Court and Commissioners at every stage of the 
proceeding must disregard any error or defect in the proceeding 
which does not affect the substantial rights of the parties. 


RULE 56, FILING AND SERVICE OF MOTIONS, BRIEFS, AND 
RESPONSES PURSUANT TO CHAPTER VI 


(a) Any motion made pursuant to Rules 53 and 54 shall be 
accompanied by a brief of the moving party, a copy of which 
shall be served upon the adverse party as provided in Rule 3. 
The adverse party shall file his brief in response thereto within 
15 days after service of such motion. 

(b) The requirements of Rule 7 relating to duplication, form, 
copies, and service shall apply to all papers filed pursuant to this 
chapter (VI). 
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RULE 57. WRITS OF CERTIORARI 


(a) Notice and Designation of Contents of Record: Upon the 
rendition of any judgment in any case which is reviewable by 
certiorari, it shall be the duty of the Clerk to furnish a certified 
transcript of the record in said case, upon written application 
therefor stating that the plaintiff or the United States or a third 
party, as the case may be, intends to file a petition for a writ of 
certiorari. The application shall be filed at least 20 days prior 
to the time the applicant is required to file his petition in the 
Supreme Court, and, unless the applicant has designated for 
inclusion the complete record and all the proceedings and evi- 
dence in the case, the application shall be accompanied by (1) 
a concise statement of the points on which applicant intends to 
rely; and (2) a designation indicating the portions of the record 
to be incorporated into the transcript. Unless the application is 
accompanied by written acknowledgment showing that each 
adverse party has received a copy of the application, statement of 
points and designation, the applicant shall file additional copies 
thereof with the Clerk for service as provided in Rule 3. 

(b) Cross-Designation by Adverse Party: Within 10 days after 
the service required by (a), the opposing party or parties 
shall file a designation of additional portions, if any, of the rec- 
ord, proceedings, and evidence to be included in the certified 
transcript together with an additional copy or copies of the 


designation for service on the opposite party or parties as } 


provided in Rule 3. 

(c) Stipulation as to Record: Instead of filing designations as 
provided in paragraphs (a) and (b) hereof, the parties, by 
written stipulation filed with the Clerk, may designate the parts 
of the record, proceedings, and evidence to be included in the 
certified transcript. 

(d) Preparation of Record: Whenever a certified transcript of 
the record is requested by either party for the purpose of filing 
a petition for writ of certiorari, the Clerk shall prepare and 
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certify the pleadings, Commissioner’s report (if any), findings 
of fact, conclusion of law, judgment and opinion of the Court, 
and if either or both of the parties desire other parts of the 
record, the parties making the designation of the record shall 
file with the Clerk an original and one copy of such parts of the 
record. For good cause shown, and upon such terms as the 
Court, the Chief Judge, or a Judge may order, the Clerk may 
be authorized to certify and transmit to the Supreme Court 
the original record on file in the Clerk’s office, or parts thereof, 
instead of, or in addition to, copies supplied by the parties. 

(e) Printing: Determination of the parts of the certified tran- 
script of record which shall be printed, and the manner of the 
printing * and the supervision thereof, shall be as prescribed in 
the Rules of the Supreme Court. 


2In order to minimize the cost of printing the record, it is suggested 
that, where feasible, the parties file with the Clerk of the Supreme Court 
a stipulation to the effect that, for purposes of the consideration of the 
petition for certiorari, only the documents required by paragraph (d) of 
this rule need be printed, that the parties reserve the right to refer to any 
other portions of the record certified to the Supreme Court, and that if the 
petition for certiorari is granted, the parties may designate additional 
portions of the record for printing. (See Supreme Court Rule 17.) 
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VII. APPEALS TO THE UNITED STATES 
COURT OF CLAIMS 


Part I-FROM INDIAN CLAIMS COMMISSION 


RULE 58. THE APPEAL 


(a) When and How Taken: When an appeal is permitted by 
law from the Indian Claims Commission to the Court of Claims, 
the time within which an appeal may be taken shall be 3 months 
from the date of the filing of the final determination of the Com- 
mission with the Clerk of the Commission, except that upon a 
showing of excusable neglect based upon the failure of a party 
to learn of the filing of the final determination the Commission 
may extend the time for appeal not exceeding 30 days from the 
expiration of the original time herein prescribed. The running 
of the time for appeal is terminated by a timely motion made 
pursuant to Rule 33 of the Commission, and the full time for 
appeal fixed in this subdivision commences to run and is to be 
computed from the entry of an order denying a timely motion 
under that rule or an order granting such a motion which does 
not alter the final determination. 

A party may appeal from a final determination by filing with 
the Commission a notice of appeal. Failure of the appellant to 
take any of the further steps to secure review of the final deter- 
mination appealed from will not affect the validity of the appeal 
but will be ground only for such remedies as are specified in this 
rule, or, when no remedy is specified, for such action as the Court 
of Claims deems appropriate, which may include dismissal of 
the appeal. If an appeal has not been docketed, the parties, 
with the approval of the Commission, may dismiss the appeal 
by stipulation filed with the Commission, or the Commission 
may dismiss the appeal upon motion and notice by the appellant. 
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(b) Notice of Appeal: The notice of appeal shall specify the 
parties taking the appeal and shall designate the final determina- 
tion, or part thereof, appealed from, together with a concise state- 
ment of the points relied on. The appellant shall file one addi- 
tional copy for each other party to the proceeding. Notification 
of the filing of the notice of appeal shall be given by the Clerk of 
the Commission by mailing copies thereof to all the parties to the 
proceeding, other than the party or parties taking the appeal, but 
his failure so to do will not affect the validity of the appeal. 
Notification to a party shall be given by mailing a copy of the 
notice of appeal to his attorney of record or, if the party is not 
represented by an attorney, then to the party at his last known 
address, and such notification is sufficient notwithstanding the 
death of the party or of his attorney prior to the giving of the 
notification. The Clerk shall note on the docket the names of 
the parties to whom he mails the copies, with date of mailing. 

(c) Docketing and Record on Appeal: The record on appeal as 
provided for in Rule 59 shall be filed with the Court of Claims 
and the appeal there docketed within 30 days from the date of 
filing the notice of appeal, except that when more than one appeal 
is taken from the same final determination the Commission may 
prescribe the time for filing and docketing, which in no event 
shall be less than 30 days from the date of filing the first notice of 
appeal. 

(d) Extension of Time for Docketing: The time for docketing 
an appeal under this rule may, for good cause shown, be enlarged 
by the Commission, provided the application for enlargement be 
made before the time for docketing has expired, but the Commis- 
sion shall not extend the time to a day more than 90 days from the 
date of the first notice of appeal. Such orders of enlargement 
shall be filed with the Clerk of this Court. 


RULE 59. RECORD ON APPEAL 
(a) Transmission; Content; Disposition: Within the time 
allowed by Rule 58 (c) and (d), the Clerk of the Commission 
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shall transmit the record on appeal, which shall consist of all 
pleadings, transcript of the testimony, and all exhibits and docu- 
mentary evidence contained therein or attached thereto, the final 
determination of the Commission (including its findings of fact, 
conclusions of law, and opinion), and the notice of appeal: Pro- 
vided, That any party may, at any time before the record on 
appeal is transmitted, file with the Clerk a written designation of 
such motions, objections, orders, or other papers of record in the 
cause, as may be deemed necessary for a full determination 
thereof on appeal, which shall be included in such record: Pro- 
vided further, That there may be omitted from the record on 
appeal such parts thereof as may be agreed upon by the written 
stipulation of the parties filed in the cause. 

The Clerk shall append to the record on appeal his certificate 
identifying the contents thereof with reasonable definiteness. 

After the appeal has been disposed of the record on appeal 
shall be returned to the Commission. 

(b) Power of Court To Correct or Modify Record: If alee 
material to a question raised by either party is omitted from the 
record on appeal by error or accident or is misstated therein, the 
parties by stipulation, or the Commission, either before or after 
the record is transmitted to the Court, or the Court, on a proper 
suggestion or on its own initiative, may direct that the omission 
or misstatement shall be corrected, and, if necessary, that a sup- 
plemental record shall be certified and transmitted by the Clerk 
of the Commission. All other questions as to the content and 
form of the record shall be presented to the Court by proper 
motion. 

RULE 60. AGREED STATEMENT 

When the questions presented by an appeal can be deter- 
mined without an examination of all the pleadings, evidence, 
and proceedings before the Commission the parties may prepare 
and sign a statement of the case showing how the questions arose 
and were decided by the Commission and setting forth only so 
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many of the facts averred and proved or sought to be proved 
as are essential to a decision of the questions by the Court. The 
statement shall include a copy of the final determination ap- 
pealed from, a copy of the notice of appeal with its filing date, 
and a concise statement of the points to be relied on by the 
appellant. If the statement conforms to the record, it, together 
with such additions as the Commission may consider necessary 
fully to present the questions raised by the appeal, shall be 
approved by the Commission and shall then be certified to the 
Court by the Clerk as the record on appeal. 


RULE 61. PRINTING OF RECORD 


Unless otherwise ordered by the Court it shall not be necessary 
to print the record on appeal except that the appellant shall 
include as a part of the supplement or appendix to his brief the 
final determination appealed from, together with any opinion or 


opinions of the Commission. 


RULE 62. FILING OF BRIEFS 


(a) Time for Appellant; Number of Copies: The appellant 
shall, within 60 days from the docketing of such case in this 
Court, file in the Clerk’s office 25 printed copies of his brief and 
10 additional copies for each other party to the proceeding. 
The Clerk shall retain 10 copies for making up the record, and 
10 copies shall be furnished to each other party. 

(b) Time for Appellee; Number of Copies: Within 60 days 
from the filing of appellant’s brief, the appellee or appellees 
shall file in the Clerk’s office 25 printed copies of his brief and 
10 additional copies for each other party to the proceeding. 
The Clerk shall retain 10 copies for making up the record, and 
10 copies shall be furnished to each other party. 

(c) Appellant’s Reply Brief: Appellant may file a printed 
reply brief within 30 days after the filing of the appellee’s brief 
unless the time is extended by order of the Court. The same 
number of copies shall be furnished as in section (a) above. 
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RULE 63. CONTENT OF BRIEFS 


(a) Brief of Appellant: The brief of appellant shall contain: 

(1) An index and table of citations with cases alphabetically 
arranged. 

(2) Aclear and concise statement of the facts with reference 
to the pages of the typewritten or printed transcript or to the 
exhibit relied upon. Where portions of the testimony are 
printed in an appendix to the brief or supplement to the brief 
as permitted by paragraph 5 hereof, the reference may be to 
such printed testimony. 

(3) A brief statement of the case, together with a succinct 
statement of the questions involved separately numbered. 

(4) Argument in support of the position of appellant. 

(5) An appendix or supplement to the brief which, in addition 
to what is set out in paragraphs 1 to 4 hereof, shall contain such 
parts of the record material to the questions presented as the 
appellant desires to have especially considered. Asterisks or 
other appropriate means should be used to indicate omissions in 
the testimony of witnesses. Reference to the pages of the tran- 
script of the testimony should be made, and the names of the 
witnesses should be indexed. 

(b) Appellant’s Notice to Appellee: The appellant, within 30 
days after the filing of the transcript of the record in the Clerk’s 
office of the Court, shall furnish the appellee or his counsel with 
a statement of the parts of the record he proposes to print with 
his brief pursuant to this rule. 

(c) Brief of Appellee: The brief of appellee shall contain: 

(1) An index and table of citations with cases alphabetically 
arranged. 

(2) Astatement of the facts which are necessary to correct or 
amplify the statement in appellant’s brief insofar as it is deemed 
erroneous or inadequate with reference to pages of the type- 
written or printed record and exhibits. 
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(3) Astatement of the questions presented if the appellee dis- 
agrees with the statement of questions presented made by the 
appellant. 

(4) Argument in support of the position of the appellee. 

(5) An appendix or supplement to the brief which, in addition 
to what is set out in paragraphs | to 4 hereof, shall contain such 
parts of the record material to the questions presented as the 
appellee desires to have especially considered. Asterisks or other 
appropriate means should be used to indicate omissions in the 
testimony of witnesses. Reference to the pages of the transcript 
should be made, and the names of the witnesses should be indexed. 

(d) Appellant’s Reply Brief: The appellant may file a reply 
brief and may set forth in an appendix thereto such additional 
parts of the record as he may wish to have especially considered 
in view of the parts printed by the appellee. 


RULE 64. SEPARATE DOCKET 


The Clerk shall enter upon a separate docket all cases brought 
to and pending in this Court from the Indian Claims Com- 
mission. 

RULE 65. PLACING ON CALENDAR; NONPROSECUTION; 

DISMISSAL 


Except by leave of Court, the Chief Judge, or the senior Judge 
present, only cases in which briefs, including reply briefs, have 
been filed on or before Thursday preceding the opening of the 
Court, shall be placed on the calendar, but the Court may at 
any time, upon motion of either party or upon its own motion, 
place any case upon the calendar after the lapse of 90 days from 
the docketing of the appeal. The case may then be dismissed for 
nonprosecution if, when the case: is called, the appellant does 
not show cause against such dismissal. 
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RULE 66. CALLING OF CALENDAR; ASSIGNMENT FOR 
HEARING 


Appeal cases on the calendar will be called on the first Mon- 
day in each month or such other date as the Court may fix and 
will be assigned for hearing at the conclusion of other cases on 
the calendar and, after having been assigned for hearing, cases 
to be heard shall be posted in the Clerk’s office each day for hear- 
ing on the following day, and if not then argued or submitted by 
the parties, or by either in the absence of the other, shall be 
disposed of as the Court may order. 


RULE 67. CROSS-APPEALS 


When cross-appeals are taken the first party to file his notice 
of appeal shall be regarded as the appellant for the purposes of 
these rules. 

RULE 68. CERTIFIED QUESTIONS 


Where the Commission shall certify to this Court a question 
of law concerning which instructions are desired for the proper 
disposition of a claim, the certificate shall contain a statement of 
the claim and of the facts on which such question arises. Ques- 
tions of fact cannot be certified. The certification must be 
confined to definite and distinct questions of law. 

The filing of the certification of the question with the Clerk 
of this Court shall constitute the docketing of the cause. The 
procedure thereafter shall be as in cases on appeal. 

The claimant before the Commission shall, for the purposes 
of presentation of the question, be considered the appellant in 
this Court. 

Part I—FROM DISTRICT COURTS IN FEDERAL 
TORT CLAIMS ACT CASES 


RULE 69. THE APPEAL 


(a) When and How Taken: When an appeal to this Court is 
permitted by law from a final judgment in a District Court in a 
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civil action based on the Federal Tort Claims Act, the procedure 
for taking such appeal shall be in all respects the same as pro- 
vided in Rules 73 to 76, inclusive, of the Federal Rules of Civil 
Procedure, except that subdivisions (c), (d), (e), and (f) of 
Rule 73 of those rules shall not apply nor shall any bond be 
required in such appeal. 

(b) Proceedings After Appeal Docketed: After the appeal has 
been docketed in the Court of Claims, all proceedings thereafter 
in the case shall be as provided by Rules 58 to 68, inclusive, 
relating to cases appealed from the Indian Claims Commission 
to the United States Court of Claims. 
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VIII. COURT AND CLERK’S OFFICE 


RULE 70. TERM 


The annual term of the Court shall begin on the first Monday 
in October. The continued existence or expiration of a term in 
no way affects the power of the Court to do any act or take any 
proceeding. 

RULE 71. COURT ALWAYS OPEN 

The Court shall be deemed always open for the purpose of 
filing proper papers, issuing and returning process, and making 
motions and orders. 


RULE 72. NOTICE OF ORDERS OR JUDGMENTS 


Immediately upon the entry of an order or judgment, the 
Clerk shall serve a notice of the entry by mail in the manner pro- 
vided for in Rule 3 upon every party affected thereby, and shall 
make a note in the docket of the mailing. Such mailing is suf- 
ficient notice for all purposes for which notice of the entry of an 
order is required by these rules. Lack of notice of the entry by 
the Clerk does not affect the time allowed for filing motions 
under Rule 53. 

RULE 73. DOCKET 


It shall be the duty of the Clerk to keep a general docket in 
which shall be entered the title and nature of all suits brought in 
the Court, the names of the attorneys filing such suits, the desig- 
nated attorneys of record, and all other proceedings had during 
the progress of the case. 


RULE 74. JUDGMENTS AND ORDERS 


The Clerk shall keep, in such form and manner as the Court 
may prescribe, a correct copy of every judgment or order subject 
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to review by certiorari, and any other order which the Court 
may direct to be kept. 


RULE 75. CALENDARS 


The Clerk, under the direction of the Court, shall prepare a 
calendar for each session of the Court. 


RULE 76. WITHDRAWAL OF PAPERS 


(a) Temporary Withdrawal: The attorney of record for either 
party, or a party not represented by an attorney, may, except 
where the Court otherwise directs, temporarily withdraw papers 
and exhibits on file in the Clerk’s office for a period not to 
exceed 30 days: Provided, That, upon notice from the Clerk, 
the attorney or party may be required to return such papers and 
exhibits before the expiration of the 30-day period. The at- 
torney or party withdrawing such papers and exhibits shall be 
required to sign and leave with the Clerk a proper receipt 
describing the papers and exhibits so withdrawn. 

(b) Withdrawal for Trial: With the approval of the Commis- 
sioner to whom the case is assigned, the reporter engaged to 
transcribe the evidence may temporarily withdraw all papers 
and exhibits for use during any trial session. Upon the with- 
drawal of papers and exhibits for trial the reporter shall sign 
a blanket receipt for such papers and exhibits which shall 
remain in his custody until returned to the Clerk’s office. 

(c) Permanent Withdrawal: No papers or exhibits shall be 
permanently withdrawn from the Clerk’s office except on motion 
for good cause shown and upon such terms as the Court, the 
Chief Judge, or a Judge may order. 
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IX. ATTORNEYS 
RULE 77. ADMISSION TO PRACTICE 


Any person of good moral character who is a citizen of the 
United States or of any territory or possession thereof and who 
has been admitted to practice in the Supreme Court of the 
United States or the highest court of any State, Territory, or the 
District of Columbia, or the United States Court of Customs 
and Patent Appeals, and is in good standing therein, may be 
admitted to practice as an attorney in this Court by either of 
the following methods: 

(a) Oral Motion: Upon oral motion made in open court by a 
member of the bar of this Court or, if the Court is not in session, 
before the Chief Judge or the senior Judge present, upon taking 
the following oath: 

I, , do solemnly swear (or affirm) that I will nigisbit 


the Constitution of the United States and that I will demean myself in an 
upright manner as an attorney of this Court, so help me God. 


(b) Verified Application: Upon his verified application in 
writing showing that he is possessed of the qualifications de- 
scribed above, accompanied by (1) a certificate of a judge, or 
of the clerk of any of the courts specified above, that he is a 
member of the bar of such court and is in good standing therein; 
(2) two letters or signed statements of members of the bar of this 
Court or of the Supreme Court of the United States, not related 
to the applicant, stating that the applicant is personally known 
to them, that he possesses all the qualifications required for 
admission to the bar of this Court, that they have examined his 
application, and that they affirm that his personal and profes- 
sional character and standing are good; and (3) an oath in the 
form prescribed above, signed by the applicant and administered 
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by an officer authorized to administer oaths in the State, Terri- 
tory, or District of Columbia, where the oath is administered. 

(c) Fees for Admission: Prior to the making of a motion as 
prescribed in subdivision (a), or upon presenting an applica- 
tion as prescribed in subdivision (b), the applicant for ad- 
mission shall pay to the Clerk a fee of $5, except that where the 
applicant is an attorney representing the United States before 
this Court, payment of such fee is not required. 

(d) Admission of Foreign Attorneys: An attorney, barrister, 
or advocate who is qualified to practice in the highest court of 
any foreign state which extends a like privilege to members of 
the bar of this Court, may be specially admitted for purposes 
limited to a particular case. He shall not, however, be author- 
ized to act as attorney of record. In the case of such applicants, 
the oath shall not be required and there shall be no fee. Such 
admission shall be only on motion of a member of the bar of this 
Court, notice of which signed by such member and reciting all 
relevant facts shall be filed with the Clerk at least 3 days prior 
to the motion. 


RULE 78. DISSARMENT 


Where it is shown to the Court that any member of its bar 
has been disbarred from practice in the Supreme Court of the 
United States or in any other Federal court, or in any court of 
record of any State or Territory, or has been guilty of conduct 
unbecoming a member of the bar of this Court, he shall be forth- 
with suspended from practice before this Court; and unless, 
upon notice mailed to him at the address shown in the Clerk’s 
records and to the clerk of any of the courts mentioned in which 
he shall have been disbarred, he shows good cause to the con- 
trary within 30 days, he shall be disbarred. 


RULE 79. REGISTRATION 


The attorney of record or the plaintiff, if he appears in person, 
on appearing in a suit shall register with the Clerk of the Court 
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a post office address to which all notices required by these rules 
or ordered by the Court may be sent. 

There shall be but one attorney of record for a party in any 
case at any one time, and such attorney of record shall be an 
individual and not a firm. Any other attorneys assisting the 
attorney of record shall be designated as of counsel. 


RULE 80. SUBSTITUTION 


(a) A plaintiff may on motion change his attorney at any time. 
The motion shall be signed by the plaintiff in person. If the 
consent of the previous attorney of record is annexed to or en- 
dorsed on the motion, the motion shall be allowed as of course. 
When the motion is not thus shown to have the consent of the 
previous attorney, he shall be notified of the filing of the motion, 
and shall have 10 days to show cause why the motion should not 
be allowed. 

(b) If the attorney of record dies, a suggestion of his death 


shall be made and a motion to substitute another attorney of this 
Court may be made by plaintiff. 
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X. PRODUCTION ; DUPLICATION; FEES 
RULE 81. PRODUCTION AND DUPLICATION 


(a) Conformity Required: All papers to be filed with the Clerk 
shall be produced in conformity with the requirements of these 
rules as to means of production, methods of duplication, form, 
and size. The Clerk shall refuse to file any paper which is not 
in substantial conformity with this rule or not in clear type. 

(b) Production and Duplication: Acceptable means of pro- 
duction and methods of duplication include (1) printing, and 
processes specified in Rule 82 (b) as permissible in lieu thereof, 
all of which apply to the papers specified in Rule 82 (a); (2) 
mimeographing, applicable to papers which would be printed 
except for waiver of the requirement, and to certain motions, ob- 
jections, or responses, as specified in Rule 7 (d); and (3) type- 
writing, applicable to all papers not required to be printed or 
mimeographed. Production by means other than ordinary typo- 
graphic printing need not be justified on the right margin. 


RULE 82. PRINTING 


(a) Required When: Every pleading (petition, answer, reply, 
or other responsive pleading) and all exceptions and briefs 
filed pursuant to Rules 46 and 62 shall be printed unless the 
printing is waived by the Court on motion pursuant to sub- 
division (Cc) of this rule. 

(b) Methods in Lieu of Printing: In lieu of printing by ordi- 
nary typographic methods, papers required by these rules to be 
printed may be produced by the processes of multilith or offset 
duplicating. 

(c) Waiver of Printing: On motion assigning good and sufh- 
cient cause therefor, the Court may waive the printing of any 
paper. Upon the allowance of any such motion, the waiver 
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shall, in the absence of limitation in the order, apply to all papers 
subsequently to be filed in the case. 


RULE 83. FORM AND SIZE 


(a) Printed Matter: All papers produced by ordinary typogra- 
phic printing shall be on unglazed paper and shall be in such 
size and form that they can be conveniently bound together so as 
to make a volume having pages 6% by 914 inches and type matter 
41% by 7% inches with type never smaller than small pica or 11- 
point type. Page numbers shall be in large distinct type and shall 
appear in the upper corner of the page. Any paper produced 
by multilith or offset duplicating may be (1) made to conform 
to the foregoing requirements as to sizes of pages, type matter, 
and type, or (2) produced on pages not exceeding 842 by 11 
inches, with type matter not exceeding 6/2 by 91/2 inches, double 
spaced, bound or attached on the left margin, and unfolded. 

(b) Matter Not Printed: All papers produced by typewriting 
or mimeographing shall be on pages not exceeding 84 by 11 
inches, with type matter not exceeding 6'/, by 91/2 inches, double 
spaced, bound or attached on the left margin, and unfolded. 


RULE 84. FEES FOR FILING PETITIONS 


Except for petitions filed under Rule 22 (a), a fee of $10 shall 
be paid at the time of filing of any petition, but the Court may 
fix a fee of $5 in any case where upon written application it is 
shown that the case involves less than $300 and that it is not a 
class case. If, in any case, a fee of $5 is authorized by an order 
of the Court and the judgment of the Court is for $300 or more, 
an additional amount of $5 shall be paid to the Clerk of the Court 
before a transcript of the judgment is furnished. 

At the time of the filing of a petition under Rule 22 (a), there 
shall be paid a fee of $10 plus $1 for each party plaintiff (other 
than the first party plaintiff named in the petition) demanding 
a separate judgment. 
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RULE 85. FEES IN CASES APPEALED TO THIS COURT 


Except on appeals by the United States, a filing fee of $10 shall 
be collected by the Clerk in all cases filed in the United States 
Court of Claims on appeal from decisions of the Indian Claims 
Commission, and on cases appealed from the United States Dis- 
trict Courts under Title 28, United States Code, Sec. 1504. 


RULE 86. FEES FOR RECORD ON CERTIORARI 


A fee of 10 cents a folio is fixed for preparing and certifying 
a transcript of the record for the purpose of a writ of certiorari 
sought by the plaintiff and for furnishing certified copies of judg- 
ments or other documents in cases: Provided, That this fee shall 
not be applicable to such portions of the record, proceedings, or 
evidence as are prepared and furnished to the Clerk for certifi- 
cation to the Supreme Court in accordance with Rule 57, except 
that in all cases a fee of not less than $5 shall be charged for 
certifying a record in any one case to the Supreme Court. 


RULE 87. FEES FOR COPIES 


For each copy of findings of fact and opinion of the Court, or 
opinion of the Court, a fee of 25 cents is fixed for 5 pages or less; 
35 cents for those over 5 pages and not more than 10 pages; 45 
cents for those over 10 and not more than 20 pages; and 50 cents 
for those of more than 20 pages. 


RULE 88. EFFECTIVE DATE 


These rules will take effect on December 2, 1957. They gov- 
ern all proceedings in actions brought after they take effect and 
also all further proceedings in actions then pending, except to the 
extent that in the opinion of the Court their application in a par- 
ticular action pending when the rules take effect would not be 
feasible or would work injustice, in which event the former pro- 
cedure applies. 
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Index 


ABATEMENT: 
Actions, of, death of party, relation to.............. 25 (a) 25 


ABEYANCE: 
Trial, of, joinder of parties, relation to............. 22 (b) 24 
ABSENCE: 
Objection, of, to Commissioner’s ruling, effect....... 43 53 
Party, of, relation to argument: 
Appeal calendar, case on... ... 66 78 
Regular calendar, case on............-.--s00s 47 (c) 61 
Witness, of, relation to signing of deposition......... 32(d) 39 
AccIDENT: 
Misstatement by, correction of, appeal record. ...... 59 (b) 74 
Omission by, correction of, appeal record........... 59 (b) 74 
AccoRD AND SATISFACTION: 
Affirmative defense, as, pleading of................ 15(b) 13 
Account (Accounts): 
Books of, pretrial audit from schedule.............. 28 (b) 31 
Description of, in motion for call.................. 27 (d) 29 
Filing of, in response to 27(b) = 28 
Production of, in discovery proceeding............. 26 (a) 27 
Statement of, challenge of accuracy of: 
Waiver of challenge: 


Specific, cases for, statement of relief. .............. 


ACKNOWLEDGMENT: 
Written, with application for certiorari............. 57 (a) 70 
Act (Acts): 
Commissioner, of, authority for................... 37 (a) 46 
Congress, of, citation of, in petition................ 12 (c) 10 
Court, of, power to, relation of term............... 70 80 
Day of, relation to computation of time............ 5 3 
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ACTIONS: Rule 
Abatement of, death of party, relation to........... 25 (a) 
Commencement of suit.................0ceceeeees 1 (a) 
Consolidation of, for trial... 38 (a) 
Dismissal of: 

Involuntary: 
Adjudication, operates as, when............ 49 (b) 
Commissioner, authority of................ 49 (c) 
Recommendation 49 (b) 
Court, by the, on own motion.............. 49 (b) 
Effect of, with prejudice when.............. 49 (b) 
Grounds for: 
Delaying 40 (b) 
Failure to prosecute. 49 (b) 
Insufficiency of evidence............... 49 (c) 
Counterclaim, relation to........... 49 (c) 
Lack of 05 16 (h) 
Noncompliance with orders............. 49 (b) 
Pretrial, noncompliance................ 28 (e) 
Refusal to testify or make discovery...... 36 (c) 
Misjoinder of parties, relation to............ 23 
Motions for: 
Commissioner, addressed to............ 49 (c) 
Court, the, addressed to................ 49 (b) 
Objections to, time for................. 7 (b) 
Responses to, time for................. 7 (b) 
Voluntary: 
Counterclaim, relation to.................. 49 (d) 
Court, order of, relation to... ............. 49 (a) 
Effect of, prejudice, with, without.......... 49 (a) 
Objection to, considered when............. 49 (d) 
Disposition of, aid in, pretrial..................... 28 (a) 
Former action, deposition taken in, use of.......... 29 (d) 
Suit, commencement of... 1 (a) 
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Appress (ADDRESSES): 
Attorney, of, notice of suspension to 
Attorney of record, of: 
Petition, in, required when 
Pleadings, in, required when 
Registration of, required when 
Service, by mailing to 
Party, of, notification of appeal to 
Persons to be examined by deposition, of: 
Oral examination 
Pending certiorari 
Written interrogatories 
Plaintiff, of: 
Petition, in, required when 
Pleadings, in, required when 
Registration of, required when 
Service, by mailing to 
Reference cases, claimants in 
Third-party practice, requirements for 
Service on, relation to 
Notice by publication 
ADJUDICATION: 
Case not fully adjudicated on motion 
Counterclaim, of, relation of third parties 
Dismissal operates as, when: 
Involuntary dismissal 
Voluntary dismissal 
Ap Litem: 
Guardian, capacity to sue 
ADMINISTRATOR: 
Capacity to sue 
ADMISSIBILITY: 
Depositions, of, objections to 
Evidence, of: 
Discovery, relation to 
Rule favoring reception governs 
Rulings on, authority of Commissioner 
Official record, of 
Proof of lack of record 
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ApMISSION (ADMISSIONS): 
Attorneys, of, to practice 
Evidence, of: 
Amendment of pleadings, relation to 
New trial, relation to 
Fact, of, pretrial 
Genuineness of documents, of, pretrial 
On file, rendition of judgment, relation to 
Requests for, pretrial, established when 
Truth of relevant matters, of, pretrial 
ADOPTION: 
By reference, in pleadings, of statements 
ADVERSE Party (PARTIES): 
Averments by, to be admitted or denied 
Call upon, motion for and response to 
Not made when 
Certiorari designation of record by 
Consent by, to amendment of pleading 
Defenses by, relation to pleading 
Defined, for limited purpose 
Depositions, use by 
Not applicable when 


Written interrogatories 
Misconduct by, effect 
Pleading by, on Court order 

Relation to time, summary judgment 
Service on, copies, method, requirement: 


Depositions, notice of intention to take 
Exceptions to Commissioner’s report 
Interrogatories 
Motions, generally 

New trial, rehearing, relief 
Objections: 

Depositions, to 

Motions, to 
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Foreign, admission to practice. 
AFFIANT: 

Competence to testify, showing of................. 
AFFIDAVIT (AFFIDAVITS): 

New trial, motion for, relation to.................. 

Summary judgments, motions for, relation to....... 

Third parties, service of process, relation to......... 


AFFIRMATION: 
Error in, in depositions, effect..................04. 
AGE: 
Under 18, relation to service of subpoena........... 
AGENCY: 
Government, of: 
Calls upon, made 27 (d) 
Designation of, in motion for Side sibeOEs 03 26 (d) 
Documents in possession of, examination........ 13 
Subpoena issued on behalf of.................. 44 (c) 
AGENT: 
Designated by Attorney General for service......... 2 
Managing, of corporation: 
Deposition of, use by adverse party............. 29 (d) 
Party, as: 
Examination of, as hostile witness........... 41 (a) 
Refusal by, to obey order, effect............ 36 (b) 
AGREEMENT: 


ALLEGATIONS: 
United States, by, admitted when................. 19 (f) 
AMENDMENT (AMENDMENTS): 


Pleadings, of. (See PLEADINGS.) 

Pretrial consideration 28 (a) 
Amicus CurIsE: 

Brief of, may be filed when...............00000005 46 (g) 


ADVOCATE: Rule 
77 (d) 83 
51 (f) 66 
53(d) 68 
51 65 
19 (b) 19 
(d) 21 
52 
42 
54 
29 
28 
11 
54 
1 
35 
49 
43 
Pretrial conference,  28(b) 31 
Counterclaim, set up by, when.................... 17) 17 
60 
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AmounT (Amounts): 
Additional, as fee for transcript of judgment 
Claim, of: 
Counterclaim, in, relation to relief 
Petition, in, statement of 
Damages, of: 
Averments of, not admitted 
Issue as to, relation to summary judgment 
Offsets, of, as separate issue....... 
Recovery, of, as separate issue 
ANNOYANCE: 
Protection from: 
Depositions, in 
Discovery, in 
ANSWER: 
Amended petition, to: 


Reply to, waiver of; exceptions 


Time for; altered when 
Extended by stipulation, when 
Waiver of defenses; exceptions 
APPEALS: 
District Courts, from (Federal Tort Claims Act): 
Bond, not required 
Docketing of, proceedings after 
Filing of, method of, time for 
Fees for 
Indian Claims Commission, from: 
Briefs in. (See BRriEFs.) 
Calendar, assignment to 
Calling of 
Certified questions 
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29 After reply to call, time for..................6. 13 11 
28 13 
11 Counterclaim, included in, when.................. 17 16 
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AppeALs—Continued 
Indian Claims Commission, feom—Continued Rule Page 
Filing of, method of, time for.................. 58 (a) 72 
Nonprosecution, effect 65 77 
Notice of, content, copies, service............... 58 (b) 73 
Record on: 
Agresd statement as.......... 60 74 
59 (a) 73 
Correction of, modification................. 59 (b) 74 
SS 59 (a) 73 
af... .....-. 59 (a) 73 
APPELLANT: 
Brief of. (See BriEFs.) 
Claimant regarded as, when..................,04. 68 78 
Failure of, to press review, effect................... 58 (a) 72 
Filing by, of notice of appeal...................... 58 (b) 73 
Party regarded as, when...............00eeseeeeee 67 78 
Points relied on by, in agreed statement............ 60 74 
APPELLEE: 
Brief of. (See Briers.) 
Notice to, of record to be printed................4. 63(b) 76 
APPENDIX: 
Appellant’s brief, to: 
APPLICANT: 
Admission to practice, for... .... 78 83 
Certiorari, for............. eae 57 (a) 70 
APPLICATION: 
Admission to practice, 78 83 
Commission to take depositions, 31(b) 37 
Enlargement of time for appeal, for................ 58 (d) 73 
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AppLICATION—Continued Rule Page 
Page Examination of documents, relation to............. 13 11 
73 Judgment, for, refused when. 51(g) 66 
72 Modification of pretrial record, for................ 28 (c) 33 
87 Order, for, by the Court: 
7 Compelling answer by party or deponent........ 36 (a) 43 
73 Made by written motion. ..............000000. 7 (a) 5 
74 Relief from judgment, for.................0.0000. 54(b) 68 
73 Review, for, of Commissioner’s action.............. 37(d) 47 
74 Rulés) for effective date... 88 87 
73 Serva of 44(e) 55 
73 Substitution of parties, for. 25 (a) 25 
16 Transcript of record, for, service of................ 3 2 
15 APPROVAL: 
73 Commission (Indian Claims), by: 
of appeal... ..... costes 58 (a) 72 
Commissioner, by: 
78 Separation of issues by stipulation.............. 38 (c) 48 
72 Withdrawal of papers by reporter.............. 76 (b) 81 
73 Court, by, submission without argument........... 47 (d) 61 
78 ARGUMENT: 
74 Absence of party, relation to.................0000. 66 78 
15 Attorney’s failure to appear for, effect.............. 47(d) 61 
Cases, generally, assigned for, how................. 47 (c) 61 
On the merits, assigned for, when.............. 47 (a) 60 
76 Content of briefs, as: 
16 Motions assigned for, when.........-..60-+0eeeees 7 (ff) 6 
Opening and closing, order of, altered when........ 47(a) 60 
83 Submission without, permitted when............... 47 (d) 61 
70 47 (d) 61 
29 ASSIGNMENT: 
Calendar, to, cases posted where, when............ 47 (c) 61 
7 Cases on the merits, limitation on.............. 47 (a) 60 
73 Claim, ownership by, asserted in petition. .......... 12 (f) 10 
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ASSOCIATION: Rule 
Agent or officer of, as party..............0..0.0005 36(b) 43 
Deposition of, use 29(d) 35 
Examination of, as hostile witness.............. 41 (b) 50 
Capacity to sue, relation to pleading............... 9 (a) 7 
ATTORNEY GENERAL: 
Evidence produced by, dispositive when............ 14(c) 12 
Service on, for United States: 
Papers, generally, of...............0..ceeeeees 3 (c) 2 
Third parties, notices and pleadings............ 19(c) 20 
Signature by, on pleadings........................ 11 (b) 9 
Summons for third party, on motion of............. 19(a) 19 
ATTORNEYS: 
Addresses of, registration of, required when......... 79 83 
Petition, in, required when.................05. 12 (h) 11 
Pleadings, in, required when................... 11 (a) 9 
Admission of, requirements for...............00005 77 82 
Foreign (attorney, barrister, advocate).......... 77 (d) 83 
Affidavits, bad faith in, ground for contempt........ 51(h) 67 
Depositions, disqualified as officer for, when......... 32 (c) 39 
Disciplinary action, reasons for.................... 11 (c) 9 
Names of, recorded when suit filed................. 73 80 
Of record, designation of, recorded when. .......... 73 80 
Signature of, on pleadings, effect of................ 11 (c) 9 
Substitution of, motion and notice................. 80 (a) 84 
Death of attorney of record, suggestion of........ 80 (b) 84 
Withdrawal of papers 76 (a) 81 
Witnesses, duty to supply information on........... 39 48 
AUTHENTICATION: 

AUTHENTICITY: 

Documents, of, agreement on, pretrial.............. 28 (b) 31 
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AUTHORITY: Rule 
Appropriate judicial, designation of................ 31 (b) 
Attorney General, of, agent designated by........... 2 
Commissioner, of, 37 
Party, of, to sue or be sued, averment of............ 9 (a) 

AUTHORIZATION: 

Issuance of subpoena, for, in depositions............ 44 (d) 

AVERMENT (AVERMENTS): 

Admitted when, in pleadings.................0.05. 15 (c) 
Arbitrary action, of, particularity required.......... 9 (b) 
Avoided when, in pleadings................0..0005 15 (c) 
Capricious action, of, particularity required......... 9 (b) 
Claim, of, in numbered paragraphs......... Uasdo.te 10 (b) 
Defense, of, in numbered paragraphs............... 10 (b) 
Defenses, in, admitted, denied, when............... 15 (a) 
Denials of, generally... ... 15 (a) 
Denied when, in pleadings...................00005 15 (c) 
Fraud, of, particularity required................... 9 (b) 
Grossly erroneous action, of...................0055 9 (b) 
Mistake, of, particularity required................. 9 (b) 
Place, of, material when.................+0-eceeus 9 (e) 
Specific negative, required when................... 9 (a) 
Time, of, material when.................000200005 9 (e) 

AVOIDANCE: 

Matter constituting, as affirmative defense.......... 15 (b) 

BaILiFF: 

BANKRUPTCY: 

Trustee in, capacity to 20 (a) 

Bar: 

Admission to practice: 
Applicant for, as member of................... 77 (b) 
Members of, motion by..................0005 77 (a) 
By... 77 (b) 
Disbarment of members of...............0.000000- 78 
Reciprocity for members of...............2-.000 77 (d) 
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BELIEF: 
Denial based on lack of knowledge................. 
BoarpD: 
Decision of, pleaded 
Bonn: 
Appeal, not required when... 
Book (Books): 
Account, of, pretrial audit of...................44. 
Depositions, relation to scope of examination........ 
Pretrial audit of: 
References to, in schedules.................... 
Waiver of challenge 
Production of: 


Described with reasonable particularity... ... 
Commissioner may require, when.............. 
Discovery, on motion for. 

BRIEFs: 
Commissioner, for the: 
Conclusion of law, in support of: 


Dismissal, motion for, in support of............. 
Court, for the: 
Amicus curiae, permitted when. 
Appeals, in, from Indian Claims Commission: 
Appellant: 
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BrieFs—Continued 
Court, for the—Continued 


Appeals, in, from Indian Claims Commission—Con, 


Appellee: Rule 

Cases tried (Exceptions and Briefs): 

Stipulations of 46 (b) 

Submission without, permitted when........ 46 (d) 
Reply briefs, permitted when............ 46 (d) 

Extension of, by stipulation............. 46 (b) 

Judgments: 

Amendment of, in support of............... 56 
Relief from, in support of.................. 56 
Memoranda of citations, as.................-.. 7 (e) 
Motions, in support of, attached to............. 7 (e) 

Objections to motions, in support of............ 7 (e) 

Rehearing, in support 56 

Responses to motions, in support of............. 7 (e) 

Printing, required when... 82 (a) 

CALENDAR: 
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CALENDAR—Continued 
Assignments to—Continued 
Motions: 


Preparation of, for each session.................005 
CaLis: 


Admissibility, relation 


Petite 
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61 
Judgment on pleadings.................... 47(b) 
47(b) 61 
Summary judgment, for... 51(d): 65 
Call of: 
Court, by the, on own motion.................... 27(a) 28 
(c) 29 
Evidenes, relation oe BIO) 28 
(c) 29 
27(b) 
Modified, when... ©) 29 
Items called for: 
28 
(b) 28 
Motion for, content of, time for...................  27(d) 29 
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CaLits—Continued Rule 
im, WHER... 27 (e) 
Failure to make, consequences of............... 27 (f) 
Refusal to make, consequences of.............. 36 (c) 
CAPACITY: 
Advisory, person in, not excluded when............ 41 (g) 
Party, of, to sue or be sued, generally.............. 20 
Averment of, necessary when...............04 9 (a) 
Determination of, by law of domicile........... 20 (b) 
CAPTION: 
Required when, papers generally. 7 (c) 
CERTIFICATE: 
Clerk, of, on appeal record. ees 59 (a) 
Indian Claims Commission, by, question of law... .. 68 
Judge, of, in application for admission............. 77 (b) 
Officer, of, having custody of record............... 42 (a) 
Signature of attorney, a8. 11 (c) 
CERTIORARI: 
Judgment, relation 50 
Original record, certification, transmission. ......... 57 (d) 


Record, transcript of: 
Application for, contents, copies, service, time... 57 (a) 


Certification of, items included................ 57 (d) 
Designation of parties: 
Cross-designation. 57 (b) 
Printing of, content, manner, supervision........ 57 (e) 
Stipulation in lieu of designation............... 57 (c) 
CHAMBERS: 
Action on motions in, when ...............0005005 7 (f) 
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CHARGES: 
Failure to pay, for service of subpoena 
Cuter JupcE: 
Admission to practice, motion before 
Leave by, to calendar case 
Motions acted upon or assigned by 
Terms specified by: 
For record on certiorari 
For withdrawal of papers 
Crration (Crrations): 
Authority, of, in briefs: 


Memoranda of, as brief 
Petition, in, orders, regulations, statutes 
CLERK OF THE CouRT: | 
Certification by, record on certiorari 
Docketing by, in general 
Record on appeal 
Entries by: 
Appeals, in separate docket 
Judgments 
Filing with: 


Findings of fact by Commissioner 
Memorandum by Commissioner: 


Rule Page 
77 
7 (f) 6 
7 (e) 6 
67 
Application for record on certiorari............. 57(a) 70 
Certification of question of law................. 68 78 
Depositions, generally......................... 32 (f) 4 
Notice of interrogatories................... 33(a) 40 
Notice of objections....................... 34(a) 4 
Objections to form........................ 34(¢) 42 
Order for protection of parties..............  32(b) 38 
Written interrogatories................. 33(b) 41 
45(a) 56 
Failure to file requested findings............ 45 (e) 57 
Pretrial memorandum..................... 28 (c) 33 
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CLERK OF THE CourtT—Continued 
Filing with—Continued 
Motions: 
Intervention, for 
Leave to take depositions 
Summons for third party 
Notices: 
Closing of evidence 
Intention: 
To except to report 
To take depositions 
Motion to admit foreign attorney 
Orders for enlargement of appeal time 
Petition 


Recommendation by Commissioner: 
Conclusions of law 
Disposition of motions 
Record on appeal 
Replies to calls 
Requested findings of fact 
Ruling by Commissioner on dismissal 
Statement of submission 
Stipulation for extension of time: 
Briefs 
Exceptions 
Motions 


Third-party practice: 
Affidavit of service 
Pleadings 

Transcript of testimony 

Waiver of argument 

Issuance by: 
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CLERK OF THE Court—Continued 
Notice by: 
Entry of order or judgment.................5.. 
Filing of Commissioner’s report................ 
Filitig of depositions. .... 


Posting by: 


Arguments, cases for........... bs 
Preparation by: 

do. 


Service by: 
Applications: 
Record on certiorari, 
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Rule Page 

7 (g) 7 
72 80 
45 (g) 57 
32 (f) 40 
33(d) 41 
14 (a) 11 
76 (a) 81 
19 (c) 20 
87 87 
77 (c) 83 
85 87 
84 86 
86 87 
66 78 
47 (c) 61 
75 81 
57 (d) 70 
74 80 
74 80 
79 83 
79 83 
57 (a) 70 

3 2 
46 (f) 60 
62 75 

4 2 
19(d) 
46 (f) 60 
33 (a) 40 


Return of papers withdrawn................... 
Payments to: j 
Admission to practice, 
Filing, for: 
Record on certiorari... 
Records kept by: 
Registration of addresses with: F 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


CLERK OF THE Court—Continued 


Service by—Continued Rule 
Motions (written), in general.................. 3 
Notices (written), in general.................. 3 
Intention, of: 
To except to report... 46 (a) 
To take depositions..................4. 32 (a) 
Objections to depositions... 34 (d) 
For protection, in depdsitions.............. 32 (b) 
Interrogatories. ee 33 (b) 
Pretrial 28 (c) 
Recommendation by Commissioner: 
Conclusion of law... 45 (a) 
Disposition of 37 (c) 
Requested findings of fact................. pice 
Ruling by Commissioner on dismissal........... 49 (c) 
Third parties: 
Affidavits as proof of service............... 19 (d) 
Withdrawal of papers eee 76 (a) 
COMMISSIONERS: 
Actions, dismissal of, authority, procedure.......... 49 (c) 
Conclusion of law, recommendation by............. 45 (a) 
Contempt of court, authority to report for: 
Subpoenas, failure to obey... 44 (f) 
Trial, misconduct 37 (a) 
Depositions, authority to regulate 
Interrogatories, written... 33 (b) 
Oral 32 (b) 
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CommMIssIONERS—Continued Rule Page 
Evidence, admissibility and production of.......... 37 (a) 4 
of, 29(d) 35 
Findings of fact, requests for, time for.............. 45 (b) 56 
Motions, reference 00... 37 (c) 46 
Offer of proof, authority concerning............... 41 (c) 50 
Orders by: 
Closing proof, authority for................... 40(b) 49 C 
Defects and errors in, harmless when........... 55 69 
Exceptions to, unnecessary when............... 43 53 
Objections to, necessity for.................... 43 53 
Pretrial procedures, authority in.................. 28 C 
Noncompliance with orders, effect of........... 28 (e) 34 
Proceedings before, authority to regulate........... 37 (a) 48 C 
Discretion in, review Of 37 (d) 47 
Reference of cases to, made when, purpose of....... 37 (a) 46 
Reference back, authorized when.............. 48 61 
Withdrawal of, limits on..................20.. 37(b) 46 
Reporters, control of, swearing of.................. 41 (d) 51 
Reports of. (See FINDINGS oF Fact.) 
Failure to close proof......................-.. 40 (b) 49 
Failure to file transcript................. 41 (e) 51 
Rulings by. (See Orders by, above.) 
Subpoenas, issuance to, in blank, service of......... 44 (g) 55 
Depositions, fixing place for taking of........... 44(d) 55 
Duces tecum, authority to modify............ 44 (d) 55 
Substitution of, permitted when................05. 37(b) 46 
Testimony, discretion in consideration of........... 41 (f) 51 
5 (b) 3 
Transcript, return of, authority concerning......... 41 (e) 51 
Trials: 
Procedures of, authority to regulate............ 39 48 
Review of, authority for, discretion in....... 37 (d) 47 
Separate, authority for: 
As to issues, with or without stipulation...... 38 (c) 48 
Sessions of, authority to regulate............... 40 (a) 48 
Unavailability of, effect of................0000000. 37 (b) 46 
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ComMISSIONERS—Continued Rule 
Withdrawal of papers, authority concerning......... 76 (b) 
Witnesses, examination of, authority for............ 37 (a) 

Information concerning, request for............. 39 

Common Law: . 

Application of, to relief from orders................ 53 (a) 
Rules of evidence at, records, entries............... 42 (c) 

CoMPETENCY: 

Testimony, of, objections waived when............. 34 (c) 
Witness, of, objection to, waived when.............. 34 (c) 

COMPTROLLER GENERAL: 


Conc.usions OF Law: 
Court, by the: 


Certiorari, record on, included when............ 57 (d) 
Separate statement of, required when........... 48 
Indian Claims Commission, by: 
Record on appeal to include................... 59 (a) 
Recommendation by Commissioner: 
Adoption of, authorized when, effect............ 48 
46 (a) 
Copies and duplication.................... 45 (f) 
Failure to file, effect.................0...... 45 (e) 
Exceptions to: 
Authorized when, generally................ 46 (b) 
Filing of: 
Copies and duplication................. 46 (f) 
46 (b) 
Extension by stipulation............. 46 (b) 
Notice of intention, required when.......... 46 (a) 
Submission without....................... 46 (d) 
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CONFERENCE (CONFERENCES): Rule — Page 

CONGRESS: 

Aet of, citation of, in petition. .................... 12 (c) 10 
Action on claim by, recital in petition.............. 12 (b) 10 

ConsENT 
Amendment of pleadings by...................... 18 (a) 17 
Consolidation of actions by.....................4. 38 (a) 47 
Substitution of attorney, relation to................ 80 (a) 84 

CONSERVATOR: 

Capacity wieue 20 (c) 23 

ConsIDERATION: 

Assignment of claim, for, to be stated............... 12 (f) 10 
Failure of, as affirmative defense................... 15 (b) 13 

CONSOLIDATION: 

CONSTITUTION: 

Attorney’s oath to support....................005. 77 (a) 82 

ConsuL: 

Certificate of official record by.................... 42 (a) 52 
Depositions taken before, when.................... 31 (b) 37 
ConTEMPT OF CourRT: 
Attorney, in, when: 
a 37 (a) 46 
Party, in, when: 
37 (a) 46 
36 (b) 43 
Subpoena, failure to obey, as...................0-5 44 (f) 55 
Witness, in, when: 
Failure to heed exclusion...................4.. 41 (g) 52 
37 (a) 46 

ConTINUANCE: 

Summary judgment, argument on................. 51 (g) 66 
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CONTRACT: Rule 
Claim founded on, statement of................... 12 (d) 
Copies. (See 
CoRPORATION: 
Capacity for suit, determination of................. 20 (b) 
Deposition of officer of, use of................0.005 29 (d) 
Officer, as party (also agent or employee): 
Failure to comply with order...............055 36 (b) 
Witness, as, examination of.................... 41 (b) 
Cost (Costs): 
Advancement of, for subpoenas, when.............. 44 (b) 
Avoiding unnecessary, in trials.................... 38 (a) 
Fees for depositions not taxable as................. 35 
Service by publication, payable how............... 19 (d) 
CouNsEL: 
Attorneys designated of counsel when.............. 79 
Disqualified for taking depositions................. 31 (c) 
Interrogation of, in summary judgment............. 51 (e) 
Person acting in advisory capacity to............... 41 (g) 
Presence at taking of deposition... ... 32 (b) 
Record on appeal furnished to..................5. 63 (b) 
Count (Counts): 
Pleadings, use in, generally. 8 (a) 
Separation of, required when.................. 10 (b) 
CouNTERCLAIMS: 
Acquired after pleading, assertion of............... 17 (d) 
Action, dismissal of, relation to.................+4. 49 (d) 
17 
Compulsory, content, exceptions, time.............. 17 (a) 
Defense designated as, effect... 15 (b) 
Maturing after pleading, assertion of............... 17 (d) 
Offsets, amount of, determination reserved.......... 38 (c) 
Omission of, effect, inadvertence, neglect........... 17 (e) 
17 (b) 
Recovery by plaintiff, relation to.................. 17 (c) 
Waiver of defenses, exceptions. ...............:. 16 (h) 


Summary judgment on, motion for, time........... 51 (a) 


2529 
Page 
1 10 
6 
0 23 
4 35 
1 
43 
50 
7 
0 54 
4 47 
43 
0 83 
13 38 
66 
‘7 52 
16 38 
76 
B2 
7 
52 8 
37 
17 
64 
67 16 
46 16 
13 
67 17 
46 16 
43 17 
55 48 
17 
52 17 
46 17 
13 
66 16 
65 
109 


2530 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


CounTERCLAIMs—Continued Rule 
Trial of, separate, permitted when................. 38 (b) 

County: 

Residence, of, relation to subpoena................. 44 (d) 


Court, THE: 
Calendar. (See CALENDAR.) 
Clerk. (See CLERK OF THE CourRT.) 
Docket. (See Docket.) 


Open, always, for filing, orders, process............. 71 
Opinions of, copies, fees for... 87 
Term of, annual, existence, expiration.............. 70 
CREDIBILITY: 
48 
DamacE (DAMAGES): 
Averment of amount of, not admitted.............. 15 (c) 
Claim for, by United States against third party...... 19 (e) 
Issue as to, relation to summary judgment.......... 51 
DEATH: 
Relation to notification of appeal....:.......... 58 (b) 
Relation to notification of appeal..........:.... 58 (b) 
Plaintiff, of, action does not abate................. 25 (b) 
DEFAULT: 
Day of, in computation of time.................... 5 (a) 
Failure to file as: 
Judgment by, may be entered when................ 36 (c) 
DEFENSES: 


Listing of: Accord and satisfaction; avoidance; 
duress; estoppel; failure of consideration; fraud; 
illegality; laches; license; payment; release; res 
judicata; statute of limitations; waiver. 
Assertion of, at trial, when...........2......200008 16 (b) 
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DeFrensEs—Continued Rule 
Consolidation of, failure of, effect of................ 16 (g) 
Counterclaim designated as, effect of............... 15 (b) 
Denials, general and specific, form of............... 15 (a) 

Averments, designation, qualification........... 15 (a) 
Failure to deny, effect of .......0..cccccscceeee 15 (c) 
Lack of information or knowledge.............. 15 (a) 
Occurrence, of, requirements for............... 9 (c) 
Performance, of, requirements for.............. 9 (c) 
Separate count not required for................ 10 (b) 
Failure to state claim, motion for.................. 16 (b) 
Preliminary hearing 16 (d) 
Treated as for summary judgment when......... 16 (b) 
Failure to state legal defense; not waived........... 16 (h) 
Insufficient statement of, effect of.................. 16 (f) 
Judgment on pleadings, preliminary hearing........ 16 (d) 
Jurisdiction, lack of, presented how................ 16 (b) 
Preliminary hearing 16 (d) 
Motions, by, content of, presentation, time.......... 16 (b) 
Pretrial procedure, relation to..................005 28 (f) 
Devay (DE.ays): 
Affidavit presented for purpose of................. 51 (h) 
Avoidance of, in trials: 
Consolidation of actions...................+5: 38 (a) 
Presentation of evidence... 40 (b) 
Grounds for denying motion for exclusion.......... 41 (g) 
Pleading not interposed for, certification............ 11 (c) 

DEMURRERS: 

(DENIALS): 

Occurrence, of, requirements for...............65. 9 (c) 
Performance, of, requirements for................. 9 (c) 
Pretrial submissions, in, requirements for........... 28 (b) 
Separate count not required for................045 10 (b) 
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DEPARTMENT (OF GOVERNMENT): 


Designation of, in motion for discovery............. 
Examination of documents in possession of.......... 
DEPOSITIONS: 
Action, pending: 
Dismissal and reinstitution of, effecton......... 
Evidence, admissibility in, reception of......... 
Objections to, exclusion of................. 
Part of deposition, used when.............. 
Rules of evidence, relation to.............. 
Examination, method of... .. 


Certiorari, pending, permitted when............... 
Errors in, waived when: 
Completion of, sealing, signing, etc............. 
Interrogatories, forms of questions.............. 
Oral examination, general. 
Return of, certificate, endorsement, etc......... 
Evidence (Cf. Evipence): 
Competency, materiality, relevancy, objections to. 
Exclusion from, grounds 
Interrogatories, written, upon: 
Answers, failure of party to serve, effect......... 
Cross-interrogatories, filing and service of....... 
- Filing of, copies and notice.............-..005 
Form of, objections to, filing, waiver............ 
Leave for, obtained how. 
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Rule Page 
12 (b) 10 
27 28 
26(d) 28 
13 11 
29 (d) 35 
29 (f) 36 
29 (e) 36 
29 (f) 36 
29 (e) 36 
29(d) 35 
29(d) 35 
29 (c) 35 
29 (b) 35 
29 (a) 34 
29 (a) 34 
29 (a) 34 
29 (d) 35 
29(d) 35 
51 (f) 66 
30 36 
34 (e) 42 
34 (c) 42 
34 (c) 42 
34 (e) 42 
34 (c) 42 
35 43 
36 (c) 44 
33 (a) 40 
33 (c) 41 
33 (a) 40 
34 (c) 42 
29 (a) 34 
33 (a) 40 
33 (c) 41 


Action on claim by, statement of.................- 
aes 

Limited by these rules... 
Permitted when, notice, when................. 
Substitution of parties, effect of................ 

Affidavits, use of in opposition, permitted........... 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 
Deposirions—Continued 
Interrogatories, written, upon—Continued Rule 
Oral examination in lieu...................... 32 (c) 
Persons before whom taken, duties of........... 33 (c) 
Recross-interrogatories, filing, service........... 33 (a) 
Redirect interrogatories, filing and service. ...... 33 (a) 
Refusal to serve answers, effect of.............. 36 (c) 
Responses to, certification and filing............ 33 (c) 
Notice of, errors and irregularities in, effect......... 34 (a) 
Oral examination, upon: 
Certification of, by officer...............0.004. 32 (f) 
Errors in, waived when..................-002: 34 (c) 
Exhibits, identified, not affixed................ 32 (e) 
Filing by officer, notice of..................00- 32 (f) 
Identification by officer. 32 (f) 
Interrogatories, written, use in................. 32 (c) 
Irregularities in, waived when................. 34 (a) 
Leave for, obtained how...................005 29 (a) 
Notice of, content, filing, service, time.......... 32 (a) 
Objections to be noted (listed)................. 32 (c) 
Parties, attendance by, not required when....... 32 (c) 
Refusal to attend, effect of................. 36 (c) 
Persons before whom taken, duties of........... 32 (f) 
Objections to qualifications of.............. 32 (c) 
of 32 (c) 
Refusal to answer, effect of.................24: 36 (a) 
Other consequences... 36 (b) 
Regulation of, matters controlled by............ 32 (b) 
Suppression of, motion for...............0000- 34 (e) 
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Deposrtions—Continued 
Oral examination, upon—Continued Rule 
Transcript of testimony, completion of.......... 32 (d) 
Persons before whom taken: 
Disqualification, for interest, when............. 31 (c) 
Objections based on, time, waiver.......... 34 (b) 
Fees, of, responsibility for, failure to pay........ 35 
Qualifications of: 
31 (b) 
Suppression of, motion for, basis, time............. 34 (e) 
Witnesses (Cf. WITNESSEs): 
Competency, objections to, time, waiver........ 34 (c) 
32 (c) 
Protection of, authority for.................... 32 (b) 
DisBARMENT: 
Discovery: 
Admissibility, relation 26 (b) 
welesion 26 (a) 
Failure to make, consequences of.................. 36 (c) 
Items to be produced: 
Land: 
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Discovery—Continued 
Land—Continued Rule 
Methods of: 
Motion for: 
Designation of department or agency........... 26 (d) 
Oppression, protection from. 26 (c) 
Order for, conditions, content, scope............... 26 (c) 
Secret processes, relation to... 26 (c) 
Refusal to make, consequences of.................- 36 (c) 
Summary judgment, motion for, relation to......... 51 (g) 
DiscRETION: 
Authority of Commissioner to exercise............. 37 (d) 
Closing of evidence, relation to.................4.. 40 (b) 
Consecutive sessions, relation to................005 40 (a) 
Costs, payment of, relation to................0005- 41 (f) 
Enlargement of time, relation to.................. 5 (b) 
Pretrial procedures, relation to.................005 28 (a) 
DismissALs. (See Actions: Dismissal.) 
DockET: 
Appeals, separate from general..............+0004 64 
Time for entry on, enlargementof.............. 58 (d) 
Entry on, as proof of service...............0e0eeee 4 
73 
Notations on: 
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Docxet—Continued ] 
Notations on—Continued Rule —— Page 
Names of parties, in appeals................... 58 (b) 73 
Number, as part of caption...............ceseee0: 10 (a) 8 
Subnumerals, required when.................- 22 (a) 24 ] 
DocuMENTs: 
Discovery, for, production of.....................-- 26 (a) 27 
DomIicrE: 
Law of, determines capacity to sue................ 20(b) 23 
I 
Acceptable methods of, generally................. 81(b) 85 
Amendments to pleadings, of................0008: 18 (e) 18 I 
81 (a) 85 
Mimeographing. (See MIMEOGRAPHING.) 
Objections, of: I 
7 (c) 6 
Printing. (See PrintINc.) 
16 (a) 13 
Typewriting. (See TyPEwrITING.) 
Duress: 
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EMBARRASSMENT: 

Protection of party from: Rule 

ENLARGEMENT: 

Docketing of appeal, for. ..... 58 (d) 
Filing, for: 

Objections to motions. 7 (b) 
Responses to 7 (b) 
Egurry: 
Rules of, relation to relief from judgment........ ——— 
Error (Errors): 
Appeal record, omission from, effect ............... 59 (b) 
Depositions, irregularities in, waived when.......... 34 
_ Evidence, admission or exclusion, in................ 55 
Judgments, clerical mistakes, correction of.......... 54 (a) 
Rulings, in, harmless when................-.00005 55 
EsTOPPEL: 
Event (Events): 
Day of, relation to computation of time............. 5 (b) 
Statement of, in supplemental pleadings............ 18 (d) 
EvIDENCE: 

Admissibility of, rules applicable..............+.... 41 (a) 

Rulings upon, authority of Commissioner... .... . 37 (a) 
Errors in, harmless when............++e000+ 55 

Calls. (See Carts.) 

Commissioners, instructions to take further.......... 48 
Change of, made when..................0005 37 (b) 


Depositions. (See DEpostrions.) 

Discovery. (See Discovery.) 

Documentary, production of, required when......... 44 (b) 
Cost of, advanced when.............ceecceeces 44 (b) 
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Eviwence—Continued 


Exclusion of: Rule 
Documents, identification of................... — 41 (c) 
Incorporation in transcript................. 41 (c) 
Errors in, harmless when...................... 55 
Exceptions to, unnecessary when............... 43 
Record of, permitted when.................... 41 (c) 
Hearing of. (See TRIALS.) 
Hearings preliminary to taking of.................. 16 (d) 
Inadmissible on any ground, effect of offer.......... 41 (c) 
Insufficiency of, as ground for dismissal............. 49 (c) 
Leading questions, permitted when................ 41 (b) 
Newly discovered, effect on judgment.............. 54 (b) 
Objections to: 
Absence of opportunity for, effect of............ 43 
As not within issues pleaded................... 18 (b) 
Perpetuation of testimony, permitted when.......... 30 
Pleadings, amendments to conform to.............. 18 (b) 
Presentation of, relation of convenience to........... 41 (a) 
Pretrial procedures, relation to. 28 
Conferences, admissions, documents............. 28 (a) 
(b) 
Production of, at trial, time and place.............. 40 (a) 
Authority of Commissioner concerning.......... 37 (a) 
Reception of, favored when..................0000. 41 (a) 
Records, official, as, authentication of.............. 42 (a) 
Established by other means.................... 42 (b) 
Nonexistence of, established how............... 42 (b) 
Taking of. (See TRIALs.) 
Testimony, transcript of, return of, time............ 41 (e) 
Witnesses (Cf. WITNESSES): 
Competency of, determined how............... 41 (a) 
Hostile or unwilling, examined how............. 41 (b) 
Privilege of, effect on offer of proof............. 41 (c) 
EXAMINATION: 
Appeal record, of, relation to agreed statement...... 60 
Books of account, of, pretrial...................05- 28 (b) 
Deposition, by: 
Errors or irregularities in, effect................ 34 (c) 
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EXAMINATION—Continued 


Deposition, by—Continued Rule 
Place held: 
Subpoena, relation to.............. undurat«é 44 (d) 
Refusal to answer, fect... 36 (a) 
32 (b) 
Written interrogatories, leave for............... 29 (a) 
Documents, of, relation to petition................. 13 
Witnesses, of: 
Completion of, deferred by death.............. 41 (f) 
Place of, information to Commissioner.......... 39 
ExcePTION (EXCEPTIONS): 
Insufficiency of pleadings, for, not used............. 6 (b) 
Report by Commissioner, to: 
Court may refuse to consider, when............ 45 (e) 
46 (f) 
Notice of intention to file.................005. 46 (a) 
46 (b) 
Rulings by Commissioner, to, unnecessary.......... 43 
EXCLUSION: 
Evidence, of, harmless when................00+005 55 
Witnesses, of, from courtroom..............eeeeee. 41 (g) 
ExcusABLE NEGLECT: 
Failure, through, to set up counterclaim, effect...... 17 (e) 
Relief from judgment, relation to.................. 54 (b) 
Excuse: 
Failure, for: 
To apply for substitution of party.............. 25 (a) 
To obey subpoena, relation to contempt........ 44 (f) 
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EXECUTIVE ORDER: Rule Page 
EXECUTOR: 
Exuisit (Exursits): 
Depositions, to, treatment 32 40 
Pleadings, to, written instruments as............... 10 (c) 9 
Record on appeal, as part of.............0000000e 59 (a) 73 
Reference to, in briefs on appeal.................- 63 76 
Transcript of testimony, return with............... 41 (e) 51 
EXPIRATION: 
Term, of, does not affect Court’s power............ 70 80 
Time, of, relation to enlargement.................. 5 (b) 3 
EXTENSION: 
Stipulation, by: 
46 (b) 58 
FaILuRE OF CONSIDERATION: 
FEEs: 
Admission, for, of attorney to practice.............. 77 (c) 83 
Attorney, of, taxed as costs when...............06. 51 (h) 67 
Copies, for, findings, opinion..................... 87 87 
Filing, for: 
Incurred in postponement of examination.......... 41 (f) 51 
Officer, of, for taking deposition...............+... 35 43 
Preparation of record on certiorari................ 86 87 
Witness, payable by party when................6-. 41 (f) 51 
FIDuciaRIEs: 
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Copies for Rule 
Amendments to 18 (e) 
Briefs: 

62 
Conclusions of law, in support of........... 45 (f) 
Exceptions, in support of.................. 46 (f) 
Motions, in support of, generally........... 7 (d) 
Amendment of judgments, for.......... 56 
56 
Objections to motions, generally........ 7 (d) 
Responses to motions, generally......... 7 (d) 
Recommendation by Commissioner......... 45 (f) 
Requested findings. 45 (f) 
Exceptions to Commissioner’s report............ 46 (f) 
Amendment of judgment, for............... 56 
Judgment on the pleadings, for............. 7 (d) 
56 
Summary judgment, 7 (d) 
Notice of intention to except............se000- 46 (a) 
Objections: 
Motions, to, 7 (d) 
Requested findings, 45 (f) 
Petition: 
1 (d) 
Requested findings. 45 (f) 
Responses to motions, generally................ 7 (d) 
Responsive pleadings. 16 (a) 
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Fit1nc— Continued 
Time for: 
Amendments, of: Rule 

Petition, to (after discovery)................ 13 

Pleadings, to, generally.................... 18 (a) 
Responsive pleading to................. 18 (a) 

Application, of: 
Record for 57 (a) 
Briefs, of: 

Conclusion of law, in support of............ 45 (b) 

Exceptions, in support of................... 46 (b) 

Motions, in support of, generally............ 7 (e) 
Amendment of judgment, for............ 56 
Summary judgment.................... 7 (e) 

Recommendation by Commissioner......... 45 (b) 

Maturing after pleading................... 17 (d) 

Exceptions to Commissioner’s report............ 46 (b) 
More definite statement, of...................: 16 (e) 
Motions, of: 

Aid of petition pending discovery........... 13 

Amendment of judgment.................. 53 (c) 

More definite statement, for................ 16 (e) 

Summons for third party, for............... 19 (a) 

Notice of intention to except, of................ 46 (a) 
Objections, of: 

Motions, to, 7 (b) 
Amendment of judgment, for............ 56 
7 (b) 
Judgment on pleadings, for............. 7 (b) 
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Firrsc—Continued 
Time for—Continued 
Objections, of—Continued 
Motions, to, generally—Continued 
Summary judgment, for................ 
Requested 
Petition, of: 


Responses to motions, of, generally............. 


Judgment on pleadings, for................ 
Summary judgment, 
Responsive pleadings, of... 
Statement of submission without brief.......... 
Finpincs oF Fact: 
Commissioner’s report: 
Acceptance or rejection by Court.............. 


Conclusions of law, included when............. 
Dismissal, on motion 
Consideration of, refused when............. 
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11 Rule Page 
11 56 69 
17 7 (b) 5 
17 45(b) 56 
13 
13 11 
70 14 11 
Pleadings of third 19 (g) 22 
|): 
56 7 (b) 5 
58 Amendment of judgment, for............... 56 69 
‘9 7(b) 5 
59 56 69 
59 56 69 
6 7 (b) 5 
56 16 (a) 13 
16 46 (d) 59 
17 41 (e) 51 
58 
15 
48 61 
11 48 61 
58 Actions, dismissal of, relation to................ 49 (c) 63 
15 45 (a) 56 
58 49 (c) 63 
58 45 (g) 57 
15 46 (c) 59 
19 45 (e) 57 
Defendant, by, filing of, time for............ 46 (b) 58 
69 Plaintiff, by, filing of, time for.............. 46 (b) 58 
69 Piling of, copies, GQ F 
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Finpincs oF Fact—Continued 
Commissioner’s report—Continued 


Credibility of witnesses, weight of........... 
Conclusions of law, separate................... 
Conclusions on, reconsideration of.............. 

Requests for: 
Consecutive or simultaneous, when. ............ 


FRAUD: 
Averment of, particularity required................ 
Judgments, effect upon: 


Appeals, of, assignment for... ..... 
Attendance at, subpoena for, issuance of............ 


Rule Page 
46(b) 58 
46(b) 58 
45 (a) 56 
48 61 

«48 61 
48 61 
48 61 
53 (a) 67 
87 87 
45 (f) 57 
45 (f) 57 
45 (b) 56 
45 (e) 57 
45 (f) 57 
45 (c) 56 
45 (e) 57 
45 (b) 56 
45 (f) 57 
51 (e) 66 
15 (b) 13 

9 (b) 7 
54 (b) 68 
53 (a) 67 

6 (a) 5 

6 (a) 5 
16 (a) 13 
20 (c) 23 
20 (a) 23 
66 78 
44 (e) 55 
38 (a) 47 


Memorandum, on stipulation, printing......... 
Court, by the, required when. 
Commissioner’s report, relation to.............. 
Defendant, by, filing, objections, time.......... 
Filing of, with Clerk, when, when not.......... 
Plaintiff, by, filing, objections, time............ 
Summary judgment, hearing on motion for: 
Order specifying, used when.................. 
Fraud by adverse 
Fraud done to the United States............... 
GuaRDIAN: 
HEARINGS: 
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Hearincs—Continued 
Motions, of: Rule 
Depositions offered in evidence at.............. 29 (d) 
Summary judgment, for, facts................. 51 (e) 
Ho.ipays: 
Computation of time, relation to.................. 5 (a) 
Legal, in District of Columbia, list of.............. 5 (a) 
[LLEGALITY: 
Affirmative defense, 15 (b) 
INADVERTENCE: 
Failure, through, to set up counterclaim............ 17 (e) 
Relief from judgment, relation to.................. 54 (b) 
INCOMPETENCY: 
Pasvy, Gf; foe. 25 (b) 
Persons, of, representative may sue................ 20 (c) 
INDEX: 
Briefs, in, required when, contents................. 46 (c) 
INDIAN CLamms CommISsION: 
Appeals from: 
Docketing of, separately... 64 
INFANT: 
Suit by, representative, next friend, guardian....... 20 (c) 
INFORMATION: 
INSUFFICIENCY: 
Alternative statements, of, relation to pleading. ..... 8 (a) 
Exceptions for, of pleadings, not used.............. 6 (b) 
INTENT (INTENTION): 
Averment of, may be general...............000000- 9 (b) 
Notice of, required when: 
Depositions, to take 32 (a) 
Exceptions to Commissioner’s report............ 46 (a) 
INTEREST: 
Applicant for intervention, of................00005 24 (a) 
Depositions: 
Persons taking, disqualified by................. 31 (c) 
Use in action by successors in.................- 29 (d) 
Joinder of parties because of joint...........+..+04+ 21 (a) 
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InTEREST—Continued Rule 
Pending suit, in, third parties having............... 19 (a) 
Transfer of, effect on action.............eeeeeeeeee 25 (c) 

INTERROGATORIES. (See DEPOSITIONS.) 

INTERVENTION: 

Permitted when, procedure for..................+. 24 

ITRREGULARITY: 

IssuEs: 
Capacity for suit, as to, raised how................. 9 (a) 
Relevancy of evidence to, in calls.................. 27 (b) 
38 (b) 

Pleading of counterclaim, relation to............ 17 (a) 
28 (a) 
Tried, though not pleaded, effect.................. 18 (b) 
JOINDER OF PARTIES: 
Misjoinder, not ground for dismissal................ 23 
Nonjoinder, reasons for to be pleaded............... 21 (b) 
Separate trials, permitted when................ 22 (b) 
JupcE: 
Certificates by: 
Atsoracy as member of 77 (b) 
Motions, action by, argument before............... 7 (f) 
Record on certiorari, ordered by................... 57 (d) 
Senior, leave by, to calendar case.................. 65 
77 (a) 
Withdrawal of papers on order of.................. 76 (c) 
JUDGMENTS: 
Action, dismissal of, involuntary, relation to......... 49 (b) 
Alteration of, harmless error not ground for......... 55 
Amendment of, obtained how...................-- 53 (a) 
Appropriate, entry of, required when............... 48 
Clerical mistakes in, correction of.................-. 54 (a) 
Copies of, to be kept by Clerk, when............... 74 
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Jupcments—Continued 


Default, by, authorized when: 
Pretrial, noncompliance with order............. 
Refusal to make 
Evidence newly discovered, effect on............... 
Finality of, unaffected by motion, when............ 
Separate determination of liability, in... 
Relation to 
Inativertente, effect of... 
Clerical mistakes, errors, correction of........... 
Pleadings, on, motions for: 
Objections and responses, copies of............. 
Recovery, amount of, reserved when............... 
Relief from, authority for, motion for............... 
Listing of: Discharge of judgment; evidence 
newly discovered; fraud; inadvertence; mis- 
takes; neglect, excusable; release; satisfac- 
tion; surprise. 
Rights to relief, relation 
separate trinks, judgments, in... . 
Summary judgments, rendered when............... 
Affidavits, expense of, costs when............... 
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17(a) 16 
: 54(b) 68 
31 54(b) 68 
54(b) 68 ) 
18 54(b) 68 
50 65 
25 2 
94 54 (a) 68 ; 
24 
24 
6 
7(b) 5 
16 (c) 15 
19 (f) 21 
38 (c) 48 
6 54 (b) 68 
54 (b) 68 
54(b) 68 
82 
81 
22(a) 24 
67 54 (b) 68 
38 (b) 47 
53 (a) 67 
51(d) 65 
51(h) 67 


2548 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Jupcments—Continued 
Summary judgments, rendered when—Continued 
Claimant, for, affidavits, motion, time........... 
Defending party, for affidavits, etc.............. 
Motions for: 


Hearing on, procedure 

Objections and responses, time.............. 


Suspension of, not caused when.................5. 

Third parties, pro confesso, when..........-...00005 

JURISDICTION: 

Capacity for suit, relation to.................ee0es 


LACHES: 
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Rule Page 
51 (a) 65 
5i(b) 65 
Affidavits, attachments, content............. 51 (f) 66 
Bad faith in, effect of................... 51 (bh) 67 
Unavailable, effect 54 (g) 66 
Discovery, relation 00: » 6 
51 (e) 66 | 
51 (g) 66 
51 (c) 65 
7 (b) 5 | 
Other motions treated as................... 16 (b) 14 
(c) 15 
54(b) 68 | | 
: 54(b) 68 
19 (f) 21 
54 (b) 68 
20 (b) 23 
Commissioner, of, reporter under.................. 41(d) 51 
Court, of the, pleading of: 
16 (h) 16 
9 (a) 7 
Dismissal for lack of, 49 (b) 62 
Persons outside of, service on...............+.22++. 19 (b) 19 
Lanp: 
Entry upon, for discovery. 26(a) 27 
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LEAVE: 

Court, of the, required when: Rule 
Amendment of pleading............... .....- 18 (a) 
Calendaring of 65 
Counterclaim by amendment.................. 17 (e) 

Motion for, relation to dismissa]l............ 49 (d) 
Motion for summary judgment................. 51 (c) 
Depositions, requirements for...................4 29 (a) 

LecaL Houmays. (See Houmays.) 
LETTERS: 

Discovery, production 26 
LETTERS ROGATORY: 

Failure to respond to, 36 (d) 

Issuance of, authorized when.................0.08 31 (b) 
LICENSE 

Affirmative defense, 15 (b) 
LiwrraTions, STATUTE OF: 

Affirmative defense, as. 15 (b) 
Mal: 

Notice by: 

Commissioner’s report, of. 45 (g) 
Disbarment proceedings, 78 
Entry of order on judgment, of................. 72 
Time and place of trial, of......:...........04. 40 (a) 

Registered: 

Depositions, returned 32 (f) 
Notice by, on third parties.................... 19 (d) 

Service by, of papers, generally...............6.045 3 
Additional time because of.................... 5 (c) 
Complete upon 3 

MALICE 
Averment of, how made...............0eeeeeeees 9 (b) 
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Service by: Rule 
Third-party notices and pleadings.............. 19 (c) 

MerITs: 
Adjudication upon, dismissal operates as, when...... 49 
47 (a) 
MIMEOGRAPHING: 

Exceptions, required 46 (f) 

83 (b) 

Motions, required when. 7 (d) 

Petition, permitted when, required when............ 1 (b) 

7 (d) 

MIscoNnDUCT 

Adverse party, by, relation to relief.......... ew 54 (b) 

Before Commissioner, as contempt................. 37 (a) 
MISJOINDER: 

Parties, of, not ground for dismissal................ 23 
MISREPRESENTATION: 

Adverse party, by, relation for relief................ 54 (b) 
MISTAKE: 

Averment of, particularity required................ 9 (b) 

Clerical, in judgment, correction of................ 54 (a) 

Relief from judgment, relation to. 54 (b) 

Motions: 

Action on, disposition or assignment............... 7 (f) 

Allowance of, effect on pleadings.................. 16 (a) 

Amendment of judgment, for. (See REHEARINGS.) 

Amicus curiae, brief of, permission to file............ 46 (g) 

7 (f) 

77 (a) 
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Motions—Continued Rule 

Briefs in support of, generally. 7 
Copies, attached how... 7 (e) 
Relief from judgment, 56 

Parties on, particularity, time for.............. 27 (d) 
Petition pending, time for... 13 

Captions on, requirements for................00005 10 (a). 

Commissioners, referred to, when...............-4. 37 (c) 

Defenses, presented by, include what, time.......... 16 (b) 
Joining of; failure to join, effect................ 16 (g) 
Preliminary hearings 16 (d) 
Time extended by stipulation.................. 16 (a) 

Denial of, effect on pleadings..................05. 16 (a) 

Depositions (Cf. Depositions): 

Interrogatories, for regulation of, notice......... 33 (b) 
Oral examination, time for.................... 32 (a) 
Pending action, filing, notation on............. 29 (a) 
Pending certiorari, content, notice, service....... 30 
Suppression of, for, grounds, time.............. 34 (e) 

Discovery. (See Discovery.) 

Dismissals, for, grounds for, time.................. 49 
Calendar, assignment to, time for.............. 47 (b) 
Objections and responses to: 

Treated as for summary judgment, when........ 16 (b) 

Technical forms not required.................. 8 (a) 

Intervention, for, content, copies, filing............. 24 (b) 

Judgment on the pleadings, grounds for............ 16 (h) 
Calendar, assignment to, time for.............. 47 (b) 
Objections and responses to: 
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15 
15 


68 
68 


Mortions—Continued 

Judgment on the pleadings, grounds for—Continued Rule Page 
Summary judgment, when treated as........... 16 (c) 

Judgments (Cf. JupGMENTS): 
Correction of, grounds for..................+4. 54 (a) 
Relief from, grounds for, time for.............. 54 (b) 

Making of, Court open for, when.................. 71 


New trials, for. (See REHEARINGS.) 
Notices of. (See Norices.) 


Objections to: 
Briefs in support of, attached how.............. 7 (e) 
Joining of; failure to join, effect................ 16 (g) 
7 (b) 
Parties, substitution of, filing, service............... 25 
Pleadings, to conform to evidence................. 18 (b) 


Rehearings, for. (See REHEARINGS.) 
Responses to. (See Objections to, above.) 
Service of. (See SERVICE.) 


Statement more definite, for, content, time......... 16 (e) 
16 (f) 
Subpoenas duces tecum, regulation of, time........... 44 (b) 
Summary judgment, for. (See JUDGMENTS.) 
Third parties, brought in by, time for.............. 19 (a) 
Summons for, content of.................004-- 19 (e) 
Witnesses, exclusion of, time for..................- 41 (g) 
Writing, in, required when, particularity........... 7 (a) 
MULTILITH 

Process of, in lieu of printing..................... 82 (b) 
Nectect. (See ExcusaBLeE NEGLECT.) 
New TRIAL: 

Harmless error excluded when................. 55 

Affidavits in support of, service of.............. 53 (d) 

Newly discovered evidence, relation to............. 54 (b) 

Time within which granted..................-0005 53 (a) 
On Court’s own motion.............sceeeees 53 (e) 
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NONCOMPLIANCE: Rule Page 
Party, by, with pretrial 28 34 
NonJOINDER: 
Persons, of, reasons for to be pleaded.............. 21(b) 24 
NONPROSECUTION: 
NOTICEs: 
Appeals (Indian Claims Commission), of: 
Content, copies, service. .........ceeeeeeeeeees 58 (b) 73 
Depositions: 
Errors in notices, objections, effect............. 34(a) 42 
Interrogatories, of: 
Delivery to officer, filing by................ 33 (c) 41 
Regulation of, motion for...........+.se005 33(b) 41 
Oral examination: 
Content, copies, filing, service, time......... 32 (a) 38 
Pending action, required when................ 29 (a) 34 
Pending certiorari, requirement, service......... 30 36 
Dismissals, voluntary, permitted when............. 49 (a) 62 
Judgment, entry of, by mail; lack of, effect......... 72 80 
Motions: 
Attorneys, substitution of................0000 80 84 
Judgments, correction of..............0eeeeeee 54 (a) 68 
Proof, closing of, filing of .............sseeveeeeee 45 (b) 56 
Reference cases, in, content, service, time........... 14 (a) 11 
Service of. (See SERVICE.) 
Third parties, to: 
Copies, content, issuance, service...........++.+- 19 (c) 20 
Service by publication. 19(d) 21 
Trials, sessions of, effect, service, time.............. 40 (a) 48 
Closing proof, for, time............ 40 (b) 49 
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OaTu: Rule 
Application of attorneys for admission.............. 77 (b) 
Attorneys, of, upon admission...................-. 77 (a) 
Examination of persons by deposition: 

Administration of oath by officer............... 32 (c) 

Error or irregularity in, effect................. 34 (c) 
Witnesses, of, sworn by Commissioner.............. 37 (a) 

OBJECTIONS: 

Action of Commissioner, to, exceptions............. 43 
Admissions, to, pretrial, made how................ 28 (b) 
Depositions. (See DEPosrTIons.) 
Designation of, in record on appeal................ 59 (a) 
Evidence inadmissible, not ground for: 

Expiration of time for, calendar................... 47 (b) 
Failure to include, in motion, effect................ 16 (g) 
Findings of fact, to, time for filing................. 45 (b) 
Motions, to, copies, form, filing................... 7 
Sustained, in examination of witness, effect......... 41 (c) 

OsjectTs: 

Discovery, production for.......... 26 (a) 

OctTosER: 

First Monday of, annual term begins.............. 70 

OFFICER: 

Certificate by: 
Authenticating official record.................. 42 (a) 
Corporation, of, as party: 
Examination of, as hostile witness.............. 41 (b) 
Refusal to answer, consequence................ 36 (b) 
Decision by, pleaded how. 9 (d) 
Depositions, taking by: 
Appointment of, by commission................ 31 (b) 
Authority to administer oath.................. 31 (a) 
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Orricer—Continued 
Depositions, taking by—Continued Rule 
Disqualification of... . . 34 (b) 
Designated by Attorney General: 
11 (b) 
Responsible for records, relation to calls............ 27 (d) 
OrrsETs (OFFSET): 
Amount of, determination of...................00: 38 (c) 
Duplication, in lieu of printing.................... 82 (b) 
OPINION: 
Court, of the: 
Record on certiorari, inclusion in.............. 57 (d) 
Indian Claims Commission, of: 
Record on appeal, inclusion of................ 59 (a) 
OPPRESSION: 
Protection from: 
OpTION 
Pleader, of, in statement of defenses................ 16 (b) 
ORDER: 
Application for, made by motion. ................. 7 (a) 
Exception to, unnecessary when................+.. 43 
Executive, citation of, in petition.................. 12 (c) 
Failure to comply with, effect..................0.. 36 (b) 
Indian Claims Commission, of, on appeal........... 59 (a) 
Making of, Court always open for................. 71 
Notice of entry of, required when.................. 72 
Produce, to, in discovery proceeding............... 26 (a) 
Protection, for: 
74 
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82 43 
39 9 
37 2 
42 29 
46 
48 
53 85 
31 
73 87 
70 
29 
73 
75 
16 
56 
5 38 
50 27 : 
16 54 
28 14 
27 
5 
80 53 
10 
43 
80 
43 97 
8 28 
27 
37 
37 38 
27 
41 80 


Orper—Continued Rule Page 
A 36 (c) 44 
Relief from, grounds for... 54(b) 68 

Harmless error, relation 55 69 
Service of, required when, made how............... 3 2 

OVERSIGHT: 

Errors in judgments arising from.................++ 54(a) 68 
Failure to file counterclaim by.................... 17 (e) 17 
Paces (PAGING): 
Briefs of more than 10 pages. 46 (c) 59 
Copies, fees for, relation to.........6..sccceseeeecs 87 87 
Pleadings, of, begin with one.............0.eeeeees 10 (a) 8 
Record, of, citation to: 
63 76 
Size of: 
sive ss 83 (a) 86 

PAPERS 
Discovery, production for... 26 (a) 27 

PARTICULARITY: 

Averments, in, required when.............+2++++:+- 9 (b) 7 
Denials, in, required when........................ 9 (c) 8 
Inability to state case with......... 13 11 
Reasonable, required in calls...............-.+++-- 27 (d) 29 

Parties 
Attorneys, representation by, authority for.......... 11 (c) 9 
Capacity of: 

20 (a) 23 
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PartTres—Continued 
Capacity of—Continued Rule 
Representative appointed by a court, as......... 20 (a) 
(b) 
Trustee, as (also trustee in bankruptcy)......... 20 (a) 
Domicile of, law of, relation to capacity............ 20 (b) 
Intervention of, permitted when................... 24 (a) 
Pecuniary interest, relation to.................. 24 (a) 
Joinder of: 
Necessary, involuntary, voluntary.............. 21 (a) 
Permissive, voluntary, listing, numbering........ 22 (a) 
Judgment, separate, relation to............. 22 (a) 
Trials, separate, when..................... 22 (b) 
Misconduct by, at trial, contempt when............ 37 (a) 
Misjoinder of, adding, dropping................... 23 
Action, dismissal of, severance of............... 23 
Nonjoinder of, names omitted..................... 21 (b) 
Pleadings, naming Of, in.............eeeceeeeeeees 21 (b) 
Protection of, in taking 32 (b) 
Substitution of: 
Death, as cause for, suggestion of............... 25 (a) 
Depositions, effect on. 29 (d) 
Failure to make, effect of..................+4-- 25 (a) 
Incompetency, as cause for.................... 25 (b) 
Transfer of interest, as cause for.............+5+ 25 (c) 
Successors in interest, depositions, use by............ 29 (d) 
Third parties, brought in, how, when.............. 19 (a) 
Counterclaim, relation to............eeeeeeeees 17 (a) 
Jurisdiction, lack of, relation to counterclaim... .. 17 (a) 
Notice to, motion for, contents of............... 19 (b) 
Petition, contents of. ...................0000- 12 
Pleadings of, content of, time for .............. 19 (g) 
Summons for, contents, issuance, service........ 19 (f) 
Motion for, content Of. 19 (e) 
Witnesses, as: 
Adverse parties, defined, called how......... 41 (b) 
Information concerning, supplied by........ 39 
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PARTNERSHIP: Rule 
Officer of, as party: 

Refusalto obey order, 36 (b) 
Witness, as, examination of................... 41 (b) 

PATENT: 

Petition, statement of claim in..................4. 12 (e) 

PAYMENT: 

Fees, of: 
Admission to practice, not required when....... 77 (c) 
Failure to make, effect: 
Judgment, of, grounds for stay of.............. 53 (a) 

PERFORMANCE: 

Averment of, as condition precedent............... 9 (c) 
Duties, of, authority of Commissioner.............. 37 (a) 

PERPETUATION OF TESTIMONY: 

Depositions pending 30 

PETITION: 

Accounting, for, general, specific.................. 12 (a) 
Amendment of: 
After answer to call, time for, failure........... 13 
30 o8 18 (a) 
Content of: 
Amounts claimed, included, omitted, when...... 12 (a) 
Citations in, orders, regulations, etc............ 12 (c) 
Claim: 
Action on, by departments, etc............. 12 (b) 
Contract, founded upon................... 12 (d) 
Treaty, founded upon..................... 12 (d) 
Demand for judgment. 12 (g) 
Joinder of parties, relation to............... 22 (a) 
Patent cases, claims infringed.................. 12 (e) 


138 


Page 
35 
43 
50 
10 
13 
83 
43 
54 
67 
8 
46 
36 
10 
11 
17 
11 
10 
10 
Py 
10 
10 
10 
10 Py 
10 
11 
24 
10 
10 
10 
|_| 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2559 
Pet1T1IoN—Continued 
Content of—Continued Rule _—— Page 
Place where claim arose....................0. 12 (a) 10 
Time when claim arose. 12(a) 10 
Title of action, names of parties................ 10 (a) 8 
Copies of, required, printed..................04.. 1 (c) 1 
Discovery, pending motion for.................... 13 11 
Exhibits in, contracts, 12(d) 10 
Fees for filing, amount, payment.................. 84 86 
AS 1 (a) 1 
Form of, title of action, names of parties............ 10 (a) 8 
Judgment, demand for. 12 (g) 11 
Joinder of parties, relation to.................. 22 (a) 24 
Parties, listing and numbering of.................. 22 (a) 24 
Printing of, required when, waived when........... 1 (b) 1 
Reference cases, filing of, time for................. 14 (a) 11 
14 (c) 12 
Third parties, by (Cf. Content of, above): 
PHOTOGRAPHS: 
PLEA (PLEAs): 
Fraud, of, particularity required.................. 9 (b) 7 
PLEADINGS: 
16 (e) 15 
Amendments to: 
18 (a) 17 
Consent of adverse party, by...............4.. 18 (a) 17 
54722 O—60-——19 
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PLeapincs—Continued 
Amendments to—Continued Rule _— Page 
Counterclaim, relation to...................4. 17 (e) 17 
Duplication, requirements for................. 18 (a) 17 
Evidence, to conform to, motion for............ 18 (b) 18 

Failure to amend, effect of................. 18 (b) 18 
Leave of Court or Commissioner, by........... 18 (a) 17 
Responses to, required when, time for.......... 18 (a) 17 

Answer: 
Amended petition, to: 

After reply to call, time for................. 13 11 
Counterclaim, included in, when............... 17 16 
Petition, to, pending call on discovery........... 13 11 
Reply to, waiver of; exceptions................. 16 (h) 16 
Time for; altered when... 16 (a) 13 

Extended by stipulation, when.............. 16 (a) 13 
Waiver of defenses; exceptions................. 16 (h) 16 

Averments in: 
Alternative statements, permitted when......... 8 (a) 7 
Hypothetical statements, permitted when........ 8 (a) | 
Negative averments, required when............. 9 (a) 7 
(c) 8 
Requirements for, concise, direct, simple... ..... 8 (a) 7 
Special matters, requirements of: 

9 (b) 7 

Conditions 9 (c) 8 

9 (b) 7 
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PLEADINGs—Continued 
Averments in—Continued 
18 Special matters, requirements of—Continued Rule — Page 
17 Place, material when...............-2ee00: 9 (e) 8 
17 Time, material when... 9 (e) 8 
18 Captions of, requirements for..............00++e00- 10 (a) 8 
18 Claims, consistency, separation.............+.++40+ 8 (a) 7 
17 Common questions, relation to.................-.: 22 (a) 24 
17 Contract, identification of... 12 (d) 10 
17 Counterclaims (Cf. CounTERCLAIMs): . 
Acquired, maturing, after, relation............. 17 (d) 17 
Defenses (Cf. DErensgs): 
11 Consistency, separation. 8 (a) 7 
13 Demourrers abolished... 6 (b) 5 
16 Designation in, counterclaim, defense .............. 15 (b) 13 
11 Exceptions for insufficiency abolished .............. 6 (b) 5 
16 Form of, caption, court, parties, number ........... 10 (a) 8 
13 Claims, occurrences, transactions............... 10 (b) 8 
13 Defenses, counts of, separate when ............. 10 (b) 8 
Exhibits, as part 10(c) 9 
Paragraphs, content, numbering, references... .. . 10 (b) 8 
13 Reference, adoption by. 10 (c) 9 
- Technical forms not required................4: 8 (a) 7 
13 Fraud, plea of, reply to, time for ...........-...+-. 16 (a) 13 
- Indecent matter, effect of ............eeeceeeeeees 11 (c) 9 
- Intervention, in, copies, printing, service ........... 24 (b) 25 
8 Issues not raised in, trial of, effect ................. 18 (b) 18 
> Judgment on, motion for, time for................. 16 (c) 15 
- Matters outside of, effect, presented when .......... 16 (c) 15 
Motions, effect on, allowance, denied, etc .......... 16 (a) 13 
> Parties, nonjoinder of, reasons for ................: 21 (b) 24 
Petition. (See Petrrion.) 
8 Replies, copies, printing, time..................++- 16(a) 13 
- Time extension by stipulation ................. 16 (a) 13 
8 Waiver of defenses; exceptions..............+.- 16 (h) 16 
7 
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PLEADINGs—Continued Rule Page 
Responsive, copies, printing 16 (a) 13 
elation 13 11 
Inability to make, remedy for ................. 16 (e) 15 
Scandalous matter, effect of..............0.0e00ce 11 (c) 9 
Service of. (See SERVICE.) 
rer reer ee 11 (c) 9 
Signing of, requirement of...................20065 11 (a) 9 
Address to accompany..............cccceeeees 11 (a) 9 
11 (c) 9 
United States, for, by Attorney General......... 11 (b) 9 
Statement more definite, time for.................. 16 (e) 15 
Stricken, when, causes for: 
Failure to make statement more definite ........ 16 (e) 
Immaterial matter, impertinent, etc............ 16 (f) 
Refusal to attend or obey orders ............... 36 (c) 44 
Substantial justice, so construed as to do............ 8 (b) 7 
Supplemental, permitted when.................... 18 (d) 18 
Pleading thereto, requirement, time ............ 18 (d) 18 
Relation of counterclaim to ................... 17 (d) 17 
Subsequent events, relation to..............+.. 18 (d) 18 
Third parties, content of, time for.................. 19 (g) 22 
United States, by, for third parties................. 19(e) 21 
POSTPONEMENT: 
Examination of witness, of, effect...............6+. 41 (f) 51 
PRACTICE: 
Admission of attorneys t0..........00seeeeeeeeeees 77 82 


] 


wo WH WH 


woo 


co 


22 


wm 


uw 


82 
83 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2563 
PRECEDENT: Rule Page 
PREJUDICE: 
Avoidance of, by separate trials.................0.. 38 (b) 47 
PRETRIAL: 
Conferences, generally... 28 (a) 31 
Examination of books.............c.seccceseccees 28 (b) 31 
Memorandum of proceedings. 28 (c) 33 
Motion for summary judgment after............ 51 (c) 65 
Noncompliance with 28 34 
_ Stipulation for amendment of pleadings............. 18 (a) - 17 
Submission of documents...............000.ee000- 28 (b) 31 
PRINTING: 
Acceptable methods in lieu... 82(b) 85 
Exceptions, required when...............0000e0005 46 (f) 60 
Porm menerally. cing 83 (a) 86 
Petition, of, required when..............000eeseeee 1 (b) 1 
Required when, generally... 82 (a) 85 
Transcript of record, certiorari................0005 57 (e) 71 
PRIVILEGE: 
26 (a) 27 
Witness, of, relation to examination................ 41 (c) 50 
Process (PROCESSES) : 
Issuing of, Court always open for................-. 71 80 
Multilith, of, in lieu of printing.................... 82(b) 85 
Offset duplicating, of, in lieu of printing............ 82(b) 85 
Returning of, Court always open for............... 71 80 
Secret, not subject to discovery................0005 26 (c) 27 
Depositions, relation to... 32 (b) 38 
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PRODUCTION: Rule Page 
Duplication, relation 81 (a) 85 
Acceptable means Of............0cccccccsccees 81 (b) 85 
Evidence, of, before Commissioner................. 37 (a) 46 
Deferred completion of..............cccccceees 41 (f) 51 
Order for, on call, requirements for................ 27 (b) 28 
PROOF: 
Avoidance of unnecessary, pretrial................. 28 (a) 31 
Closing of. (See EvipENnce.) 
Lack of official record; of... 42(b) 53 
when. 41 (c) 50 
Service by publication, of...................00000- 19 (d) 21 
REAL Party IN INTEREST: 
Action to be prosecuted by. 20 (a) 23 
RECEIVER: 
20 (a) 23 
Recorp (REcorpDs): 
Attorney, of: 
Application for, service of.............000000es 3 2 
Citations to, required when: 
Clerical mistakes in parts of...............200e000- 54 (a) 68 
Examination of, pretrial. 28 (b) 31 
Incorporation of pretrial memorandum in........... 28 (c) 33 
Officer responsible for, relation to calls............. 27 (d) 29 
Testimony, of: 
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RECOVERY: Rule Page 
Amount of, separate determination of.............. 38 (c) 48 
Counterclaim, relation to...............00-00eeees 17 (c) 17 
Third party asserting claim for.................... 19 (a) 19 

REFERENCE CASEs: 

Appearance in, failure of, effect................... 14 (c) 12 
Comptroller General, by... 14 (a) 11 
Filing of, notice, content, service................055 14 (a) 11 
Petition in, filing of, time for...............0....4. 14 (a) 11 

Pailure to file, effect... 14 (c) 12 

14(b) 12 

REGISTRATION: 
Attorney of record, by, required when.............. 79 83 
Plaintiff, by, required when...............2.00000- 79 83 

REGULATIONS: 

Citation of, in petition. 12 (c) 10 

REHEARINGS: 

Court, by the, on own motion, time for............. 53(e) 68 
Grounds for, on motion. 53 (a) 67 
Motions for: 
Briefs in support of, required when............. 56 (a) 69 
Related relief: 
Amendment of judgments. ..... 53 67 
Harmless error, relation 55 69 
Affidavits 53(d) 68 

RELEASE: 

Affirmative defense, as........ 15 (b) 13 
Subpoenas, of, for service..............ceceeeeeeee 44 (g) 55 

Repty (REPLIES): 

Answer, to, generally, time for..............00000: 16 (a) 13 
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Repiy (Repiies)—Continued 


Calls, to: Rule 
Failure to make, consequence.................. 27 (f) 

Counterclaim, to, required when.................. 6 (a) 

Plea of fraud, to, required when................... 6 (a) 

Responsive pleading, to, time for.................. ~ 16 (a) 

REPORTERS: 

Control of, by Commissioner...................... 41 (d) 

Duties of: 

Evidence, taking, transcribing.................. 41 (d) 

Transcript of, return of.................... 41 (e) 

Exhibits for identification, filing, etc............ 41 (c) 

Jurisdiction of, by Commissioner................... 41 (d) 

Oath of, form of, requirement..................... 41 (d) 

Qualifications of, competent, disinterested........... 41 (d) 

Transcript, preparation of: 

Res JupicaTa: 
Response (RESPONSES): 

Calls, to, requirements for..............0.seeeeees 27 (b) 

7 (d) 
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REVIEW: 
Commissioner’s action, of, by the Court............ 
RocaTory, LETTERs: 
Depositions taken 
Rute To SHow Cause: 
Delay in trial, relation to................ 
RULEs: 
Court, of the, effective date of..............c0c000. 
Supreme Court, of, govern certiorari............... 
SANCTIONS: 
Failures: 
To respond to letters rogatory................. 
Refusals: 


SEAL: 
Authentication by, of official record................ 
Court, of the, om subpoenas... 
SERVICE: 
Application for transcript of record, of.............. 
Briefs, of, appeals, Indian Claims Commission: 


Objections to, method, time................... 
Mail, by, complete 
Memorandum, pretrial, 

Amendment of judgment, for.................. 
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158 
51 
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51 3 (c) 2 
155 Exceptions, of, to Commissioner’s report............ 46 (b) 58 
156 Interrogatories, of, direct, cross, etc................ 33 (a) 40 
155 34 (d) 42 
155 3 2 
81 28 (c) 33 
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Service—Continued 
Notices, of, generally—Continued Rule 
Reference cases, filing of...................... 14 (a) 
Subpoenas, of, made how..................-.0005 44 (c) 
Authority of Commissioner.................... 44 (g) 
Summons, of, for third parties.................... 19 (f) 
Transcript of record, of, for certiorari.............. 57 (a) 
United States, upon, method of................... 3 
SHam: 
Pleading stricken as, when....................... 11 (c) 
SIGNATURE: 
Pleadings, of, required, Cffect...... 11 
Witness, of, on deposition... . . PPP PORE 32 (d) 
Statute (STATUTES): 
Authority of Commissioner pursuant to............ 37 (a) 
Dismissal of actions, relation to................... 49 (a) 
Evidence admissible under.....................-- 41 (a) 
STATUTE oF LimITATIONs: 
Stay 
Of payment of judgment, grounds for.............. 53 (a) 
STIPULATION: 
Dismissals by: 
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STIPULATION—Continued 
Extensions of time by Rule - Page 
11 Facts, of: 
20 Printing of, required when... 46(b) 58 
21 Relation to summary judgment................ 51 (c) 65 
2 Omissions by, from record on appeal.............. 59 (a) 73 
1 Record, of, for certiorari... 57 (c) 70 
~ Separation of issues by................ << 38 (c) 48 
2 Waiver of deponent’s signature by...............+. 32(d) 39 
25 SUBPOENAS: | 
- Depositions, for taking: 
21 Issuance of, authority, limitations.............. 44(d) 55 
55 Duces tecum: 
55 Compliance with, cost of, advanced when....... 44(b) 54 
21 Depositions, for taking, issuance of............. 44(d) 55 
2 Issuance of; in blank when.................00: 44(a) 53 
Modification of, motion for, grounds, etc........ 44 (b) 54 
9 Denial of; condition of... 44(b) 54 
Quashing of, motion for, grounds, time......... 44 (b) 54 
11 Denial of; condition 44(b) 54 
9 Foreign countries, in, issuance, service...........-. 44(e) 55 
39 Form of, filling in, time for... 44(a) 53 
Issuance of; in blank, when.............0.eeeeeee 44 (a) 53 
46 Letters rogatory, relation to... 36(d) 45: 
10 Obedience of, failure of, effect of............-..... 44 (f) 55 
39 Service of, charges for; failure to pay.............. 44 (c) 54 
52 Fees and mileage, responsibility for............. 44 (c) 54 
49 Officers making, bailiff, marshal, etc........... 44 (c) 54 
Tenders with, to be made when............... 44 (c) 54 
13 Trials, attendance at, limit on distance............. 44 (e) 55 
Discretion of Court. 44 (e) 55 
57 SUBSTITUTION: 
Parties, of, upon death. 25(a) 25 
Relation to use of depositions. 29(d) 35 
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Surr (Surts): Rule Page 
Patent, statement of claim in petition.............. 12 (e) 10 
Pendency of, relation to relief..................... 53 (a) 67 

SUMMARY JUDGMENT: 
Motions for: 

Objections to, time for filing.................. 7 (b) 5 
auctions tronted a8... 16 (b) 14 
Responses to, time for filing... ............... 7 (b) 5 

Summons: 

SURPRISE: 

As ground for relief from judgment................ 54 (b) 68 

Tax Court: 

Action by, statement of, in petition................ 12 (b) 10 

TERM oF Court: 

Annual, begins when..............000c0ceeeeeees 70 80 
Existence of, relation to Court’s power............. 70 80 
Expiration of, relation to Court’s power............ 70 80 

TESTIMONY: 

Oral, in open court, 41 (a) 49 
Record of, made how........ 41(d) 51 
Striking of, grounds 44 (c) 54 
Transcript of, returned how, when................ 41 (e) 51 
Appeals, in, as part of record.................. 59 (a) 73 
Printed portions, use of.................... 63 (a) 76 

THINGS: 

Discovery, production 26 (a) 27 
TuirD PARTIEs: 
Application for certiorari 57 (a) 70 
12 10 
Defense to, how presented.................... 16 (b) 14 
Responsive pleading to, time for............... 16(a) 13 
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Partres—Continued Rule 
Pleadings permitted by... 6 (a) 

TIME: 

Day motineluded, When. . . . 5 (a) 
Expiration of term, unaffected by................. 5 (e) 
Filing, for. (See Fit1nc.) 
Holidays, legal (listed), not included when.......... 5 (a) 
Service by mail, relation to: 

Outside the District of Columbia............... 5 (c) 

Objections and responses. 7 (b) 

Tort: 

TRANSCRIPT: 

Exhibits to be filed with...........0ceeeeeeeeeees 41 (e) 
For identification, when excluded.............. 41 (c) 

Record, of, for certiorari, content of............... 57 

On appeal, as part of record.........-.....04- 59 

TREATY (TREATIES): 

Description of, in petition. .......... 12 (d) 

TRIALS: 

Abeyance, held in, when... 22 (b) 
Attendance at, under subpoena.................4. 44 (e) 
Consolidation of, permitted when................. 38 (a) 
Delays in, avoiding unnecessary................... 28 (a) 

Authority of Commissioner. 40 (b) 
Issues, separation of, permitted when.............. 38 (b) 

Liability as separate 38 (c) 

38 (a) 
Notice of, required when, of time, place............ 40 (a) 
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Page 
1 5 
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Triats—Continued 

Objections to depositions. 

Orders in course of: 
Exceptions, unnecessary when................. 
Objections to, necessity 
Absence of opportunity for, effect........... 
Postponement of, by request, effect................ 

Pretrial procedures: 


Memorandum of, copies, filing, service.......... 
Objectives of, generally. 
Liberal construction 


Memorandum, contents, purpose........... 
Response to, required when............ 
Responses to, content of, time for........... 
SUE ING 10, 


Closing of, required when, notice, time......... 
Authority of Commissioner................. 
Failure of, on order, effect................. 
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Rule Page 
29 (e) 36 
43 53 
43 53 
43 53 
41 (f) 51 
Commissioner, authority of.................... 28 31 
Orders of, noncompliance with, effect of... 
Conferences, purpose of.................+..... 28 (a) 31 
Counsel, between, required when........... 28 (b) 31 
Evidence, taking of, relation to................ 28 (d) 34 
Examination of books and records.............. 28 (b) 31 
28 (c) 33 
28 (c) 33 
28 (a) 31 
28 (f) 34 
Regulation of, authority for................... 37(a) 46 
Submissions, 28 (b) 31 
Admissions, how made, when.............. 28 (b) 31 
Denials, how made, when................. 28 (b) 31 
Documents, genuineness of, for............. 28 (b) 31 
Items and figures, of...................... 28(b) 31 
28 (b)* 31 
28(b) 31 
28(b) 31 
28 (b) 31 
Proced 39 48 
Unspecified, authority of Commissioner......... 37(d) 47 
Proceedings in, regulation of...................... 37 (a) 46 
Errors in, harmless when................:..... 55 69 

Proof: 
40(b) 49 
40(b) 49 
Pretrial procedure, relation to..............  28(d) 34 
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Triats—Continued 
Proof—Continued Rule Page 
Documentary, exclusion of, effect on offer....... 41 (c) 50 
Offer of, permitted when... .. sip 41 (c) 50 
Privilege of witness, effect on............... 41 (c) 50 
Unnecessary, avoidance of, pretrial............. 28 (a) 31 
Separate, permitted when: 
Sessions, consecutive or continuous, when........... 40 (a) 48 
Nonconsecutive, notice of, required when........ 40 (a) 48 
Pretrial procedure, relation to.................- 28 (d) 34 
Testimony, taking of, method 41 (a) 49 
Witnesses, exclusion of, required when.............. 41 (g) 52 
Order for, failure to obey, effect.............-.. 41 (g) 52 
TRUSTEE: 
Bankruptcy, in, capacity for 20 (a) 23 
Express trust, of, capacity for suit.................. 20 (a) 23 
TYPEWRITING: 
Duplication, general relation to.................055 81 (b) 85 
Permitted when, as to: 
Responses to motions. 7 (d) 6 
WAIVER: 
AfMamative defense, 28... 15 (b) 13 
Challenge of schedules, pretrial.................... 28 (e) 34 
Examination of deposition, of..................40. 32 (d) 39 
WITHDRAWAL OF PAPERS: 
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WITNESSES: 
Adverse parties, as defined, examination of.......... 
Attendance of, required by subpoena............... 
Depositions, for, limit on distance.............. 
Trial, at, limit on distance..................... 
Competency of, determined how................... 
Contempt of court, when punished for: 
Order of exclusion, failure to obey.............. 
Subpoena, failure to 
Death of, before completing testimony, effect........ 
Depositions. (See DEPOsITIONS.) 
Examination of, place of, information on............ 
Authority of Commissioner for................. 
Exclusion of, ordered 
Expenses of, travel, subsistence, payable............ 
Expert, number of, limit 
Fees of, payable by party when.................... 
Responsibility for payment of.................. 
Tender with subpoena, required when.......... 
Incapacity of, use of testimony........... 
Information concerning, supplied when............. 
Mileage of, responsibility for payment of........... 
Oath of, administration 


Perpetuation of testimony, permitted when.......... 
Privilege of, effect on offer of proof................. 
Protection of, in 
Testimony of, at trials, method of.................. 
Unwilling, examined 
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Rule 
41 (b) 50 
44 (a) 53 
44 (d) 55 
44 (e) 55 
41 (a) 49 
41 (g) 52 
44 (f) 55 
41 (f) 51 
39 48 
37 (a) 46 
41 (g) 52 
41 (f) 51 
28 (a) 31 
41 (f) 51 
44 (c) 54 
44 (c) 54 
41 (b) 50 
41 (f) 51 
39 48 
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37 (a) 46 
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| 41(h) 52 
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APPENDIX A 
INSTRUCTIONS TO REPORTERS AND FORMS 


The following instructions and forms are intended to guide 
reporters in preparing the transcripts of testimony taken and 
proceedings had before the Commissioners of the United States 
Court of Claims. 

1. Caption Page. There shall be stated on the caption page 
(1) the style of the cause in which the testimony is taken; (2) 
the place and date of its taking; (3) the name of the party by 
whom each witness is called; and (4) the name of the Commis- 
sioner and the appearances of counsel. See Form A. 

2. Testimony. It shall appear in the transcript of the pro- 
ceedings and testimony by whom each witness was examined and 
cross-examined. At the top of each page shall appear the name 
of the witness and the nature of his examination, such as “Roe— 
direct,” ““Roe—cross,” “Roe—redirect.” 

3. Preparation of Transcript. The reporter shall transcribe 
all testimony on nontransparent white paper, either 81/2 inches 
wide by 11 inches long, or 8 inches wide by 10! inches long, 
bound on the left margin. The pages shall be numbered 
consecutively. 

It shall not be necessary for the witnesses to sign the transcripts 
of their testimony. 

4, Exhibits. All exhibits offered by either of the parties shall 
bear the caption and number of the case, the exhibit numbers 
(in figures), whether for plaintiff or defendant, and the number 
of sheets in each exhibit. All exhibits shall accompany and be 
filed with the transcript of the testimony, but shall not be affixed 
thereto. 
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5. Certificate of Reporter. The reporter shall append to the 
transcript of the testimony a certificate similar to Form B. The 
certificate shall be signed by the reporter. 

6. Index. At the beginning of each volume of the transcript 
of testimony there shall be an index containing (1) the names 
of the witnesses examined, citing the pages of the transcript 
where direct, cross-, redirect, or recross-examination of the re- 
spective witnesses began; and (2) the exhibits in the case, first 
for the plaintiff and then for the defendant, with a brief state- 
ment of the nature of each of the exhibits and with references 
to the pages of the transcript where said respective exhibits were 
(a) offered and (b) received in evidence. In addition, upon 
the preparation of the final transcript, where the number of 
pages exceeds 500, a master index containing the same informa- 
tion shall be prepared, and bound separately. 

7. Return of Transcript. The return of the transcript is gov- 
erned by Rule 41 (e). 
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FORM A 
IN THE UNITED STATES COURT OF CLAIMS 
No. 1015-57 


Joun Dok, PLAINTIFF 
Vv. 
Tue Unrrep STATES, DEFENDANT 


Cuicaco, ILLINoIs, 
Monday, December 2, 1957—10 a. m. 


TESTIMONY FOR PLAINTIFF (OR DEFENDANT) 


The parties met, pursuant to notice of the Commissioner, 
at the time above stated, in Room 123, Federal Building, Chi- 
cago, Illinois. 

Present: Hon. A. B. See, Commissioner; John A. Jones, Esq., 
counsel for plaintiff; and William B. Smith, Esq., counsel for 
defendant. 

Mr. X. Y. Zee, a reporter, was thereupon sworn by the Com- 
missioner to well and truly take down and transcribe the ques- 
tions propounded to and the answers given by the witnesses, and 
to do all other things required of him by the Commissioner. 

Pursuant to the order of reference by the Honorable, the 
United States Court of Claims, in the above-entitled cause, testi- 
mony on behalf of the plaintiff (or defendant) was taken as 
follows: 

Richard Roe, a witness produced on behalf of the plaintiff 
(or defendant), having first been duly sworn by said Commis- 
sioner, was examined, and in answer to ee testified 
as follows: 

Q. State your name, etc. 

A. 

Q. Have you (etc.)? 

A. 
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FORM B 


CERTIFICATE OF REPORTER 


I, X. Y. Zee, reporter, hereby certify that at the time and 
place aforesaid, after being duly sworn by the Commissioner, 
I did well and truly take down and transcribe the questions 
propounded to and the answers given by said witnesses so called 
by plaintiff (or defendant) ; and that the foregoing record is a 
correct transcript of the proceedings and testimony so had therein. 

In witness whereof I have hereunto set my hand this 2d day 
of December 1957. 

(Signed) X. Y. Zee, 
Reporter, 200 Equitable Building, Chicago, Ill. 
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APPENDIX B 


PROCEDURE IN COMMON CARRIER CASES 


TABLE OF CONTENTS 


I. Carrier’s Request for Admission of Facts: Page 
2. Form and Content of 162 

162 

(B) Copies; Filing and Service.............06- 162 

(C) Signature of 162 

(D) Numbered Paragraphs; Material Facts...... 162 

(F) Nature of Dispute; Statement of Issues... ... 162 
(G) Schedule—Claim for Transportation of Prop- 

(1) List of Carrier’s Bills in Dispute..... 163 

(2) Detail for Each Bill of Lading....... 163 


(3) Computation for Typical BillofLading. 165 
(H) Certification and Signature of Carrier— 


165 

(I) Schedule—Claim for Transportation of Pas- 
(1) List of Carrier’s Bills in Dispute..... 165 

(2) Detail—Each Transportation Request 

(J) Certification and Signature of Carrier—Pas- 
3. Plaintiff's Noncompliance; Consequences............ 166 

II. Defendant’s Response: 

4. Time for Filing; Commissioner’s Order. ...........- 167 
6. Agreement; Modification; or Denia]................ 167 
7. Defendant’s Statement of Issues...............-+++: 167 
8. Verification of Carrier’s Computations.............. 167 
9. Schedule—Defendant’s Basis for Applicable Charges.. 168 


159 


and 
1er, 
ons 
led 
is a 4 
ein. 
day 


2580 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


II. Defendant’s Response—Continued 
10. Failure To Deny or Respond Within Specified Time; 


III. Application to Special Cases; Commissioner’s Order: 
14. Cases Where Issues are Limited; Typical Bills....... 
IV. Commissioner’s Responsibility: 
16. Procedural Disputes—Disposition.................. 
V. Acceptance of Response; Pretrial; Judgment: 
17. Plaintiff's Acceptance of Response................. 
18. Pretrial Conference; Fixing Amount of Recovery..... 
19. Commissioner’s Report; Entry of Judgment......... 
VI. Cases Within Primary Jurisdiction of Interstate Commerce 
Commission: 
20. Referral to Interstate Commerce Commission—De- 
21. Plaintiff's Response to Defendant’s Motion for Referral. 
22. Referral to Interstate Commerce Commission—Plain- 
23. Defendant’s Response to Plaintiff's Motion for Referral. 
24. Motion for Referral; Commissioner’s Recommenda- 


25. Failure To File Referral Motion in Specified Time; 
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11. Qualified Denial of Facts Available to Defendant; 
12. Relation to Pleadings; Time for Filing Answer or 
169 
169 
170 
170 
| 170 
170 
, 
; a 
171 
172 
172 
172 
| 172 
| 172 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2581 


PROCEDURE IN COMMON CARRIER CASES 
I. CARRIER’S REQUEST FOR ADMISSION OF FACTS 


1. Time For Filing Request. In every suit filed by a common 
carrier on and after December 2, 1957, for the recovery of freight 
and/or passenger transportation charges, the carrier shall, at 
the time the petition is filed or within 30 days thereafter, file 
with the Clerk of the Court a request for admission by the de- 


Effective December 2, 1957. This revision was adopted July 2, 1957, 
amending the Memorandum Order of March 11, 1953 (effective April 1, 
1953). The revised order of July 2, 1957, contained the following pre- 
amble: 


Practically all suits filed in the Court of Claims by common carriers 
for the recovery of freight and passenger transportation charges re- 
quire a consideration of freight classifications, tariffs, and related data, 
and involve determinations of the rates and computations of the 
charges due, based on the application of such classifications and tariffs. 
Most of the actions have resulted from a determination made by the 
General Accounting Office or other Government agency that there was 
an overpayment of the carrier’s charges by the Government or from 
the refusal of the General Accounting Office or a Government corpo- 
ration to pay supplemental bills submitted by carriers for claimed 
undercharges. In all these cases, the Department of Justice relies on 
the General Accounting Office and other agencies of the Government 
for the information required in the defense of the suits, including a 
redetermination by the General Accounting Office of the amounts due 
the carriers. In order to secure a more expeditious disposition of these 
cases by (a) disposing of cases or claims, wherever possible, through 
the filing of requests for the admission of facts and response thereto, or 
through the medium of pretrial conferences; (b) limiting the issues to 
carrier’s bills which are actually in dispute; and (c) ascertaining in 
advance of trial the amount that either party would be entitled to 
recover in the event of a decision in its favor, it is ordered: 
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fendant of the genuineness of any relevant documents described 
in and exhibited with the request and of the truth of the material 
matters of fact relied on by the carrier for recovery in the action. 

2. Form and Content of Request. The request shall conform 
to the following requirements: 


(A) Duplication. The request, with accompanying schedules and doc- 
uments, may be typewritten, or may be printed, mimeographed, or other- 
wise mechanically reproduced from a typewritten original, provided that 
all copies filed with the Clerk shall be clearly legible and that the words 
and figures shown therein shall be in large enough type to be read without 
difficulty. 

(B) Copies; Filing and Service. When the request is typewritten, an 
original to be retained by the Clerk and 4 copies to be served on de- 
fendant, as provided in Rule 2, shall be filed by the plaintiff. If the request 
is mimeographed, printed, or otherwise reproduced from a typewritten 
original, the plaintiff shall, in addition to the 5 copies prescribed by the 
preceding sentence, file one additional copy for each Government agency 
for which the shipment or shipments in suit were made. Such additional 
copy or copies shall be served on defendant as provided in Rule 2. 

(C) Signature of Attorney. ‘The request shall be signed by the attorney 
of record for the plaintiff. 

(D) Numbered Paragraphs; Material Facts. The statements contained 
therein shall be properly separated and numbered and shall consist of 
specific statements of material facts which the plaintiff expects to prove as 
opposed to general allegations of the kind used in pleadings. 

(E) Attachments. There shall be attached to the request copies of any 
contracts, letters, or other documents (excluding tariffs and other docu- 
ments referred to in the schedules required by paragraphs 2 (G) and 2 (I) 
hereof) which plaintiff proposes to offer in evidence, in order that the 
genuineness of such documents may be admitted by the defendant and the 
necessity of calling a witness to identify the same may be avoided. 

(F) Nature of Dispute; Statement of Issues. The statements in the 
request shall be sufficiently explicit to show the nature of the dispute and 
the specific reason or reasons why the plaintiff believes it is entitled to re- 
cover higher rates or charges than those allowed by the Government. The 
word “dispute”, as used in the preceding sentence, means the shipment or 
shipments with respect to which the General Accounting Office or other 
agency of the Government determined that the carrier’s charges had been 


overpaid or refused to pay the carrier’s supplemental bills covering such | 
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shipments, rather than subsequent shipments which are not in dispute ex- 
cept for the fact that the overpayments determined as to the shipments in 
dispute have been deducted from the amount of the carrier’s bills covering 
such subsequent shipments. In order to show the nature of the dispute, 
there shall be attached to or included in plaintiff’s request a “statement of 
the issues” which, with respect to each group of the carrier’s bills involving 
the same issue, shall consist of a brief narrative statement of such issue with 
a reference to (1) court decisions involving the same issue, or (2) the tariffs 
or other authority relied upon by plaintiff, and the tariffs or other authority 
which plaintiff believes defendant relied upon in making deductions for 
claimed overpayments to the carrier or in refusing to pay the carrier’s bel 
plemental bills for claimed undercharges. 

(G) Schedule—Claim for Transportation of Property. Where the 
claim is for the recovery of charges for the transportation of property for 
the Government, there shall be attached to the request a detailed schedule, 
prepared by or under the supervision of the general auditor, comptroller, — 
or other principal accounting officer of the carrier. The schedule shall 
contain the following factual information: 


(1) List or Carrier’s Bits In Dispute. The number of each of 
the carrier’s bills for the shipments in dispute (as distinguished from 
the number of a subsequent bill from which the GAO made a deduc- 
tion following its determination of an overpayment on the bill in 
dispute) . 

(2) Deram ror Eacu Brix or Lapinec. For each bill of lading in 
dispute, covered by each bill referred to in (1) above, the following 
facts: 


(a) the number and symbol of each bill of lading; 

(b) the date of the shipment; 

(c) the origin and the destination of the shipment; 

(d) a description of the commodity or commodities shipped, 
including a description of the packing where this affects the rate; 

(e) car number and initial; 

(f) the weight of the shipment including the minimum car- 
load weight when greater than the actual weight; 

(g) when the shipment in dispute consists of one or more car- 
loads of mixed commodities, a description of the different com- 
modities, and the respective weights thereof loaded in each car, 
including minimum carload weights where such weights affect 
the rates; 
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(h) the rates claimed for each article in the shipment and for 
any accessorial services; 

(i) where land-grant rates are involved, the percentage of 
deduction, or the percentage to be paid; 

(j) the total freight charges on each bill of lading; 

(k) amounts refunded by carrier, if any, and the dates thereof; 

(1) if the overpayment determined by GAO or other agency 
has been deducted from the carrier’s subsequent bill or bills, the 
number of such subsequent bill or bills, the amount deducted, and 
the date thereof; 

(m) the total amount paid the carrier; 

(n) the balance due; 

(o) a specific reference to the item or items in designated tar- 
iffs authorizing the charges claimed, including the classification 
rating if necessary, and authorization for any accessorial charges 
claimed ; or to a Section 22 quotation; 

(p) the Government file reference number as obtained from 
GAO Form 1003, the Certificate of Indebtedness, or other docu- 
ment issued by the GAO; 

(q) if the shipment in dispute consists in whole or in part of 
a through transit movement, (1) the through assessable charges 
from the original point of shipment to the final destination, in- 
cluding a description of the commodity, the transited weight, the 
through rate—less land-grant deduction, if any—the tariff or 
special authority for the through rate used, and, if local tonnage 
is involved, the weight thereof, the points between which local 
tonnage moved and the rates and charges assessed against such 
tonnage; (2) detail of the net amounts paid to and beyond the 
transit station, including references to the “inbound” and “out- 
bound” shipments by bill of lading number and symbol; date of 
shipment, origin and destination, weight rate, and the net amounts 
paid to the respective “inbound” and “outbound” carriers, nam- 
ing them and identifying the bill numbers on which such pay- 
ments were made; and (3) the balance due, i. ¢., the difference 
between the through assessable charges, including the charges on 
local tonnage, if any, and the respective net amounts paid on the 
“inbound” and “outbound” shipments; 

(r) a brief statement as to the basis for the claim or other 


brief statement which the carrier deems necessary to explain the | 


peculiarities of the shipment. 
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(3) Computation For TypicaL Brix or Lapinc. Following the 


a listing of the information herein required with respect to each group 
of carrier’s bills involving the same issue or basis of freight charge 
computation, the carrier shall either (i) include in the schedule a com- 


reof: putation of the freight charges on one bill of lading, typical of each 
ency group, showing how it computed the freight charges for that bill of 
, the lading, setting forth the basis or formula used, and referring to the 
and specific items in particular tariffs or other authority which it relied 


upon for that purpose, or (ii) attach a worksheet showing such com- 

putation and information with respect to each typical bill of lading. 

(H) Certification and Signature of Carrier—Property. The schedule 

tar- | shall be certified by the general auditor, comptroller, or principal accounting 


ation | officer of the carrier as follows: 

(Name) (Title) 

locu- (Name of Carrier) 

wt of do hereby certify that the above and foregoing schedule has been 

arges prepared from the books and records of said company for use in a 

1, in- suit in the United States Court of Claims, entitled _.__.._._.__-___- 

t, the v. The United States, No. 

ff or and that to the best of my knowledge, information, and belief the mat- 

nage ters contained therein are true and correct. 

local To certify which, witness my hand at 

d the 

“out- (Signature of general auditor, comp- 

te of troller, or principal accounting officer. 


ants (I) Schedule—Claim for Transportation of Passengers. Where the 
nam- | Claim is for the recovery of charges for the transportation of passengers for 
pay- | account of the Government there shall be attached to the request a sched- 
rence | ule, prepared by or under the supervision of the general auditor, comp- 
es on} troller or other principal accounting officer of the carrier. The schedule 
n the | shall contain the following factual information: 


(1) List or Carrier’s Bitts 1n Dispute. The number of each 
of the carrier’s bills in dispute, as distinguished from the number of 
a subsequent bill from which the GAO made a deduction following its 
determination of an overpayment on the bill in dispute. 
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(2) Detam—Eacu TRANSPORTATION REQUEST OR WarRRANT. For 
each transportation request or warrant in dispute covered by each bill 
referred to in (1) above, the following facts: 


(a) the symbol and number of each Government transporta- 
tion request or warrant in dispute; 

(b) the date of service; 

(c) the origin and destination of the travel; 

(d) the class or type of service; 

(e) whether the travel was “one way” or “round trip” ; 

(f) the number of the special movement, if any; 

(g) the route of travel; 

(h) the number of persons that traveled; 

(i) the gross per capita fare; 

(j) the amount of land-grant deduction; 

(k) the assessable passenger charges; 

(1) the amount paid; 

(m) amounts refunded by carrier, if any, and the dates thereof; 

(n) where an overpayment was determined by the Government 
and deducted from a carrier’s subsequent bill, the number of such 
subsequent bill, the amount of the deduction, and the date thereof; 

(o) the total amount paid; 

(p) the balance due; 

(q) the tariff reference and item or special rate authority ; ; 

(r) the Government file reference; 

(s) a brief statement as to the basis for the claim, including, 
where appropriate, a brief explanation showing the extent to 
which the ticket issued by the carrier was not used and the value 
of the unused part of the ticket. 


(J) Certification and Signature of Carrier—Passengers. The schedule 
covering the transportation of passengers shall be certified in the same 
manner as provided in (H) above, except that where a request includes 
schedules pertaining to claims for both the transportation of passengers and 
freight, one certification shall suffice for all schedules. 


3. Plaintiff’s Noncompliance; Consequences. In the event a 
plaintiff in any action within the purview of this order fails or 
refuses to comply with the provisions hereof, the Commissioner 
may (1) refuse to allow it to support designated claims or pro- 
hibit it from introducing in evidence designated documents or 
items of testimony, or (2) may report such noncompliance to 
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the Court for appropriate action, which may include a dismissal 
of the petition or any part thereof. 


II. DEFENDANT’S RESPONSE 


4, Time For Filing; Commissioner’s Order. Promptly after 
the filing of the plaintiff's request, the Commissioner to whom the 
case is assigned shall, by memorandum order filed with the Clerk, 
fix a reasonable time within which the defendant shall file its 
response to the request. A copy of such order shall be served on 
the parties as provided in Rule 3. 

5. Copies; Service; Signature. The defendant’s response shall 
consist of an original to be filed with the Clerk and four copies 
to be served on plaintiff as provided in Rule 3. The response 
shall be signed by defendant’s attorney of record and shall com- 
ply with the terms of paragraph 2 (A) hereof. 

6. Agreement; Modification; or Denial. ‘The defendant shall 
file such response within the time fixed by the Commissioner, 
agreeing to the separate items of fact, modifying the same in 
accordance with the facts known by the defendant, specifically 
denying the same, or setting forth in detail the reasons why it 
cannot truthfully admit or deny designated portions of the 
request. 

7. Defendant’s Statement of Issues. If defendant does not 
agree with plaintiff's “statement of the issues”, it shall attach 
to or include in the response its “statement of the issues” which, 
with respect to each group of the carrier’s bills involving the 
same issue, shall consist of a brief narrative statement of the issue 
(as defendant contends) with a reference to (1) a court decision 
involving the same issue, or (2) the tariffs or other authority 
relied upon by defendant. 

8. Verification of Carrier’s Computations. If the defendant 
finds that the schedule attached to plaintiff's request or any por- 
tion thereof affecting the amount claimed is incorrect on the basis 
of the tariffs, Section 22 quotations, or other authority relied on 
by plaintiff in its request, there shall be attached to the response 
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a schedule prepared by the defendant, setting forth the facts and 
figures as to the amount of freight charges which defendant as- 
serts would be due on each carrier’s bill if the Court holds that 
the tariffs or other authorities relied on by plaintiff in its request 
are applicable, and showing how the defendant arrived at any 
changes or corrections in the amounts claimed by plaintiff. 

9. Schedule—Defendant’s Basis for Applicable Charges. If the 
defendant claims that the tariffs, Section 22 quotations, or other 
authority relied on by plaintiff are inapplicable with respect to 

_ any of the carrier’s bills listed in plaintiff's request, there shall be 
attached to the response a schedule prepared by the defendant, 
setting forth the facts and figures in detail as to the amount of 
freight or passenger charges defendant claims is due on each dis- 
puted carrier’s bill and containing a specific reference to the item 
or items in designated tariffs, Section 22 quotations, or other 
authority relied on by defendant in support of its contention. 
The schedule shall also comply with the terms of paragraph 2 
(G) (3) hereof. 

10. Failure To Deny or Respond Within Specified Time; Con- 
sequences. Except where the response details the reasons why 
the defendant cannot admit or deny a particular statement in the 
request, any fact not so modified or denied in the response shall be 
deemed admitted, and the failure of the defendant to file its 
response within the time specified by the Commissioner shall be 
taken as an admission of all of the facts as set forth in the request. 

11. Qualified Denial of Facts Available to Defendant; Conse- 
quences. Where the request sets forth any facts that are within 
the knowledge of the General Accounting Office or of the depart- 
ment or agency of the defendant for which the transportation was 
performed—and these specifically include but are not limited to 
the facts and figures which plaintiff, by this order, is directed to 
include in its schedules—a response stating that defendant can- 
not truthfully admit or deny such facts or a denial based on a 
lack of knowledge by defendant’s attorney of record, shall be 
deemed an admission thereof: Provided, That such a response 
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shall not be deemed an admission if accompanied by the sworn 
statement of the official in charge of the records that a search has 
been made for the necessary documents or information and that 
the documents or information cannot be found. | 

12. Relation to Pleadings; Time for Filing Answer or Coun- 
terclaim. In all cases to which this order applies, the time for 
filing defendant’s answer and any counterclaim asserted by it 
shall, without regard to the provisions of Rules 16 and 17, be con- 
temporaneous with the date fixed by the Commissioner for filing 
defendant’s response to plaintiff's request. At its option, the de- 
fendant may include the response in its answer or counterclaim, 
which pleadings, nevertheless, shall otherwise comply with the 
rules applicable to them. 


Ill. APPLICATION TO SPECIAL CASES; COMMISSIONER’S 
ORDER 


13. Pending Cases. ‘The Commissioner may invoke the pro- 
visions of this order with respect to any pending case of the class 
covered by the terms hereof, including cases in which judgment 
has been entered in favor of the plaintiff pursuant to Rule 38 (c). 
In such pending cases, the Commissioner shall fix the time within 
which plaintiff's request, as well as defendant’s response thereto, 
is to be filed. 

14, Cases Where Issues are Limited; Typical Bills.) The Com- 
missioner may also invoke the provisions of this order, or ap- 
plicable portions thereof as specified by him, with respect to any 
case of the class covered by the terms of this order, where the 
trial in the first instance has been limited to the issues of law and 
fact relating to the right of plaintiff to recover. In that event, 
and in a case where the petition covers a number of bills of lading, 
involving a common issue of law or fact, the plaintiff’s request 
and the defendant’s response shall be limited to the matters that 
are essential to enable the Court to determine the issues of fact 
and law relating to the right of plaintiff to recover, and the sched- 
ules attached to plaintiff's request and to defendant’s response 
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shall cover only one typical bill of lading or such representative 
bills of lading as the Commissioner decides are necessary to en- 
able the Court to determine the question of defendant’s liability. 
If the Court holds that the plaintiff is entitled to recover, judg- 
ment to that effect shall be entered in accordance with Rule 
38 (c). 

IV. COMMISSIONER’S RESPONSIBILITY 

15. Time Extensions. The Commissioner may, in his dis- 
cretion, grant necessary extensions of time for compliance with 
any of the provisions of this order. 

16. Procedural Disputes—Disposition. Prior to the time the 
case is submitted to the Court, the Commissioner shall resolve 
all questions and disputes with respect to the procedure to be 
followed in compliance with this order. 

Vv. ACCEPTANCE OF RESPONSE; PRETRIAL; JUDGMENT 

17. Plaintiff's Acceptance of Response. If a plaintiff is will- 
ing to accept the amount shown to be due it in defendant's re- 
sponse, or where a counterclaim has been filed is willing to accept 
the net amount shown to be due plaintiff in the response after 
deducting the amount of defendant’s counterclaim, plaintiff's 
attorney of record shall sign and file with the Clerk an original 
typewritten and two carbon copies of a statement entitled “Plain- 
tiff’s Acceptance of the Amount Defendant Admits Is Due’”’, stat- 
ing therein that the response shows that a specified sum is due 
plaintiff or, where a counterclaim has been filed that the response 
shows that the net amount due plaintiff after deducting the 
amount of the counterclaim is a specified sum, and that plaintiff 
consents to the entry of judgment in the amount specified in 
favor of plaintiff in full settlement and satisfaction of all claims 
asserted in the petition and request for admission. 

18. Pretrial Conference; Fixing Amount of Recovery. When 
plaintiff does not file an acceptance of the amount shown to be 
due in the response, a pretrial conference shall be held for the 
purpose of (1) resolving all issues and recording an agreement 
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for the entry of a judgment or for a dismissal of the petition or 
any part thereof, or (2) segregating the carrier’s bills in dispute 
from those not in controversy and fixing the amount that either 
party would be entitled to recover in the event of a decision in its 
favor, and/or (3) taking any other action that may aid in the 
prompt disposition of the suit. 

19. Commissioner’s Report; Entry of Judgment. Where all 
material issues are disposed of through the filing by plaintiff of 
its acceptance of the amount shown to be due in defendant’s 
response, or at a pretrial conference, or by the defendant's fail- 
ure to file its response within the time fixed by the Commissioner, 
judgment may be entered on recommendation of the Commis- 
sioner as set forth in his memorandum report, or on motion for 
summary judgment. 


VI. CASES WITHIN PRIMARY JURISDICTION OF INTERSTATE 
COMMERCE COMMISSION 


20. Referral to Interstate Commerce Commission—Defend- 
ant’s Motion for. In any suit subject to the terms of this order, 
if defendant contends, whether on the basis of the freight charge 
computations used by plaintiff or on the basis of the freight charge 
computations used by defendant, that any of the carrier’s bills 
listed in the request raise issues within the primary jurisdiction 
of the Interstate Commerce Commission and intends to move 
the Court to refer such issues to that agency, defendant shall file 
the motion with the Clerk at the time fixed for the filing of its 
response under this order. The motion shall comply with Rule 
7 and shall contain: (1) an identification of the carrier’s bills 
involved unless all the bills in suit are included in the motion; (2) 
a description of the commodities shipped and a statement re- 
specting any other factors which are pertinent to the issues cov- 
ered by the motion; (3) a reference to the applicable tariffs 
and a copy of the pertinent provisions thereof; (4) a precise 
statement of the issue or issues to be referred; and (5) a state- 


ment as to whether the Interstate Commerce Commission has 
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construed the cited tariffs in prior decisions or has clarified the 
factors underlying them, citing the pertinent decisions, if any. 

21. Plaintiff’s Response to Defendant’s Motion for Referral. 
Plaintiff’s response to the motion shall be filed in the manner and 
within the time prescribed by Rule 7 and shall state whether 
plaintiff concurs in the motion. If plaintiff contends that the 
Interstate Commerce Commission has construed the tariffs re- 
ferred to in defendant’s motion or has clarified the factors under- 
lying them in previous decisions, the response shall cite such 
decisions. 

22. Referral to Interstate Commerce Commission—Plaintiff’s 
Motion for. If plaintiff in any case subject to the terms of this 
order contends that any of the carrier’s bills in suit raise issues 
within the primary jurisdiction of the Interstate Commerce 
Commission and intends to move the Court to refer such issues 
to that agency, plaintiff's motion shall be filed not later than 30 
days from the date defendant’s response is filed and shall conform 
to the requirements of paragraph 20 hereof. OS / 

23. Defendant’s Response to Plaintiff’s Motion for Referral. 
Defendant’s response to plaintiff's motion shall conform to the 
requirements of paragraph 21 above. 

24. Motion for Referral; Commissioner’s Recommendation. 
Any motion filed pursuant to paragraphs 20 and 22 above shall, 
without further order by the Court, be transmitted to the Com- 
missioner for his action and recommendation thereon under the 
provisions of Rule 37 (c). At the time the Commissioner sub- 
mits his recommendation to the Court, he shall attach to the 
original thereof any supporting data which either party may 


have supplied to him in addition to the information contained in. 


the motion. The trial of the case shall be deferred until the 
Court acts on the motion. 

25. Failure To File Referral Motion in Specified Time; Con- 
sequences. The failure of either party to file, within the time 
prescribed above, a motion requesting the Court to refer a pend- 
ing case or any part thereof to the Interstate Commerce Com- 
mission may be deemed good cause for denying any such motion 
thereafter filed. 
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Mr. Bernuaror. I should have mentioned one final thing. The 
Commissioner’s salary, set by law, is $19,000 a year. 

Mr. Mrroneny. The salary of the judges? 

Mr. Bernuarpr. $25,500 a year. ey are on the circuit level. 

Mr. Mrrcnety. What is the number of cases that you have now 
awaiting trial? 

Mr. Bexnnarpr. I have not examined the statistics, Mr. Mitchell, 
but I have the impression that we have perhaps about 6,000 cases pend- 
ing right now, enough to last for perhaps a generation. 

That may be a little misleading. It is characteristic in our court 
that we will get many cases, so-called pay cases, either civilian or mili- 
tary, and sometimes we will have as many as a thousand plaintiffs 
urging this same kind of claim. So that 6,000 figure would include 
this so-ealled group or class of cases. 

Mr. Mrrcnett. What are the requirements to be appointed a Com- 
missioner ¢ 

Mr. Bernuarpr. The Commissioners, sir, must be lawyers. They 
must give their full time and attention to their duties. “They are not 
allowed to have any other remunerative occupation. And those are 
about the only formal qualifications that there are. 

Mr. Mr. Saylor? 

Mr. Sayvor. First, Mr. Bernhardt, I would like to thank you for 
coming up here and giving us the benefit of your experience and proce- 
dure, because your Court of Claims has been one that has been pebedded 
to as the type of court that might be set up if some of the bills which 
have been introduced are followed. 

Let me ask you this question. And it particularly has to do with 
your last statement, that you —— have as many as 12,000 pay cases. 

Mr. Bernuarpr. One thousand. 

Mr. Sartor. One thousand; of the same type. 

Once the Court of Claims have made a determination of one of those 
cases, does that case then become sort of a sign post? And you dis- 
pose of a large number of cases? 

Mr. Bernuarpt. That is often the case, Congressman; but it also 
often happens that we will have a large group of pay cases which we 
think are all identical, and when an adverse decision comes down on 
one of those lead cases, the other litigants sometimes think of slight 
distinctions between their case and that case. And so they split off 
into various categories, oftentimes. 

We have pending now before our court perhaps about 2,000 suits by 
fire fighters on Government installations, involving what we thought 
was a rather simple issue of overtime compensation. But we have 
found about a dozen different varieties in digging into them. 

Mr. Sartor. Now, some people who have voiced opposition to the 
type of court which is being considered by this committee claim that 
this is giving preference treatment to lawyers. Do you feel that all 
of the people who appear before you, as Commissioners, should be 
lawyers? Or do you feel that, maybe following the ap ones of the 
Tax Court, certain qualifications might be set down by the court for 
those people to appear before Commissioners ? 

Mr. Bernuarpt. We are a court, sir, and our rules require that 
parties be represented by lawyers who are licensed to practice before 
the court. And I do not know how I could relate that to the nature 
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of these bills, because I do not know much about these bills, beyond 


reading, 10 minutes ago, your analysis of the various proposals 
before you. 


Mr. Sartor. Thank you, sir, for coming up. 

Mr. Bernuarpr. You are welcome, sir. It has been a pleasure. 

Mr. Saytor (presiding). Any questions, Mr. Teague ? 

Mr. Teacus of California. No; just.a comment. 

It seems to me that any person not a lawyer appearing before a 
court of the type that might be set up would be under a severe handi- 
cap if he had to deal with rules of evidence similar to the Federal 
rules of evidence. 

Mr. Bernuarpt. I think that is true, sir. They would be. I realize 
that before the Tax Court they have accountants appearing consis- 
tently, and in some other bodies—the ICC Commissioners have their 
special practitioners. But those bodies are not as much of a court, 
strictly speaking, as the Court of Claims. 

Mr. Teacur. I am a country lawyer, and I feel sorry for anyone 
who has not at least been exposed to these problems. 

Mr. Bernuarpr. Congressman, I am sure you would feel quite at 
home in the Court of Claims. 

Mr. Mircuett (presiding). We certainly appreciate your coming 
around on short notice and giving us the benefit of your experience 
with the Court of Claims. 

Mr. Bernuaror. It is a pleasure, Mr. Chairman. I spent. several 
very happy years just a little bit down the hall, here. 

Mr. Mrrcnett. Thank you very much, sir. 

We are privileged to have with us Mr. Bradford Morse, who will 
present the testimony for the Veterans’ Administration. 

Mr. Morse, I understand you have others with you. Would you 
like some of them to come up with you? 


STATEMENT OF BRADFORD MORSE, DEPUTY ADMINISTRATOR, 
VETERANS’ ADMINISTRATION; ACCOMPANIED BY A. H. MONK, 
ASSISTANT DEPUTY ADMINISTRATOR; JAMES W. STANCIL, 
CHAIRMAN OF THE BOARD OF VETERANS’ APPEALS; A. W. STRAT- 
TON, DIRECTOR, COMPENSATION AND PENSION SERVICE, DE- 


PARTMENT OF VETERANS’ BENEFITS; AND FRED B. RHODES, 
GENERAL COUNSEL 


Mr. Morse. Well, I will try to go it alone, Mr. Congressman, until 
I find my own inadequacies, which are immense, believe me. 

Mr. Chairman and gentlemen of the committee, I am very pleased 
to have an opportunity to meet with you today to talk about our 
thoughts on some of the bills which the committee is considering and to 
join with you in your efforts to advance the cause of veterans’ affairs. 

I am Deputy Administrator of Veterans’ Affairs, I am an at- 
torney. After having been away from the law for a number of years, 
I have the distinction of being known as an attorney among adminis- 
trators and as an administrator among attorneys, so I probably do 
not qualify as an expert. 

I have a prepared statement, which, with the permission of the 
committee, I would like to read. And I of course would encourage 
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any questions that any one of the members might have at any time 
during my presentation. 

The procedure for deciding claims by veterans for gratuitous bene- 
fits is something that has been debated since the very earliest days 
of this Republic and the post-Revolutionary times. In our early judi- 
cial history the courts held that claims for gratuities did not pose a 
case or controversy which might be entertained by constitutional 
courts. 

For some years, to give us a little bit of historical development of 
it, the Congress itself adjudicated pension claims through the device 
of private bills. The burden, however, was too great. By 1833, the 
Pension Office was organized; first under the War Department and 
then under Interior. No appeal was authorized by statute but the 
Secretary administratively authorized an appeal to him from the ac- 
tion of the Commissioner of Pensions. In 1881, a select committee 
of the House recommended that a court or independent board of ap- 
peals be established but the bill was defeated and the administrative 
system of appeals in the Pension Office continued until 1930. 

That was the year in which VA was organized, by merger of the 
Veterans Bureau, the Pension Bureau, and the National Home System. 
The courts have consistently ruled, and had consistently ruled, as I 
mentioned earlier, that because of the absence of a case or contro- 
versy, judicial review was not authorized and the Court of Claims, 
despite initial overtures at accepting jurisdiction, ruled in 1881 and 
1885 that it clearly had none. In U8. v. Scott (25 Fed. 470, 1885), 
the court stated : 

Nothing is plainer than that the Interior Department is a special tribunal 
of judicial or quasi-judicial powers appointed by law to ascertain and determine 
all facts and to adjudicate and allow a pension to the party entitled and that 
its action is final and conclusive. 

Three years later the Supreme Court in U.S. ex rel Dunlap v. 
Black (128 U.S. 40) ruled: 

The courts have no appellate power or right to review the decision of the 
Commissioner of Pensions. * * * 

In 1887, the Congress, in the Tucker Act, specifically precluded judi- 
cial review of agency findings in claims for pensions. The World 
War Veterans Act, 1924, and the act of July 3, 1930, affirmed this 
position. Since 1937, a number of bills to grant judicial review of one 
sort or another have been introduced. 

Among the reasons for maintenance of the traditional view that 
decisions on these claims should not be judicially reviewed were those 
expressed by the Court of Appeals, Fifth Circuit, in Armstrong v. 
U.S. (16 F.(2d) 387, 1926) : 

The consideration of these matters involves not only technical knowledge but 
exacting investigation and computation. The application of the schedules and 
the determination of the compensation due cannot well be made except through 
the elaborate organization provided by law within the Bureau itself. 

The problem was also considered by the Attorney General’s Com- 
mittee in 1941, by the President’s Commission on Veterans’ Pensions 
in 1956, and by the Attorney General in 1958 and 1960, with the unani- 
mous and invariable conclusion that the specific statutory exclusion 
of judicial review of agency findings on claims for gratuitous benefits 
should be retained. 
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With your permission, I would like to insert pertinent extracts for 
the record. 

Mr. Mrrcne xt. If there is no objection, this material you have pro- 
vided will be made a part of the record. 

Mr. Morse. Thank you, Mr. Chairman. 

(The extracts referred to follow :) 


COMMENT OF THE DEPARTMENT OF JUSTICE DATED JANUARY 4, 1960, TO THE 
SENATE COMMITTEE ON THE JUDICIARY ON S. 1070, 86TH CONGRESS 


REPEAL OF EXEMPTIONS FROM THE APA 


It is difficult to estimate the extent to which the blanket repealer sought by 
this subsection would increase the workload of the Department of Justice in 
handling or supervising litigation for the many * * * agencies. To cite a single 
example, the Veterans’ Administration each year renders decisions in almost 
2 million informal adjudications. These are not adversary proceedings, they 
are not subject to the adjudication requirements of the APA, and no formal 
record is made which would be suitable for judicial review. Claimants in these 
proceedings may possess no vested or contractual rights which require resort 
to court proceedings to satisfy the due process clause of the Constitution. Yet, 
the bill would afford a right of trial de novo in each of these cases, plus access 
to the courts in many other ways in aid of any claim substantial enough to 
warrant extensive prosecution. 

f * * * The Department of Justice is unable to recommend enactment of this 
ill 


COMMENT OF THE DEPARTMENT OF JUSTICE DATED MARCH 13, 1958, To THE 
COMMITTEE ON VETERANS’ AFFAIRS (COMMITTEE PRINT No. 185) 


VIEWS OF JUSTICE DEPARTMENT OF FINALITY OF VETERANS’ 
ADMINISTRATION DECISIONS 


Heretofore, the decisions of the Veterans’ Administration, with respect to 
gratuitous benefits, have been made final by Congress and not subject to judicial 
review. The proposed legislation would represent a radical departure from 
that policy. It is believed the policy heretofore followed by Congress limiting 
the review of administrative decisions with respect to gratuitous benefits to 
administrative boards such as the Veterans Appeals Board, is soundly conceived 
and should be continued. . 


A REPORT TO THE PRESIDENT BY THE PRESIDENT’S COMMISSION ON VETERANS PEN- 
SIONS (BRADLEY COMMISSION) (House COMMITTEE PRINT No. 236, 84TH CON- 
GRESS) APRIL 23, 1956 


After careful consideration, the Commission decided that final decisions of the 
Administrator * * * should not be subject to judicial review * * *. Judicial 
review * * * slow and expensive. It would overburden the courts and would 
place on the Veterans’ Administration an administrative load out of all propor- 
tion to the good that might be achieved. Even the creation of a special tribunal 
would have serious problems. 

Mr. Morse. In substance, these several excerpts set forth the rea- 
sons for this particular conclusion as (1) the volume and complexity 
of the claims, something with which I am sure the committee is con- 
cerned; (2) the ex parte, nonadversary character of actions; and (3) 
the nature of the benefits—gratuities—it being felt that the gratuities 
are peculiarly better served by expert administrative determination 
than by a judicial determination. 

Although I understand fully that none of the proposals which the 
committee is considering will directly affect the existing appellate 
structure within the Board of Veterans Appeals, perhaps it might 
be well to talk for a few moments about its organization and its opera- 
tion. 
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Now, the Board of Veterans Appeals is presently organized as 
shown in the chart here on my left (chart 1). It consists of a Chair- 
man and a Vice Chairman. It consists of a group of Board mem- 
bers, 37 in all, who are highly competent, highly qualified individuals, 
who work under an organizational setup of 11 separate sections. 


ORGANIZATION OF 
GOARO OF VETERANS APPEALS 


CHAIRMAN 
MEDICAL LEGAL 
ADVISERS ADVISERS 
1 
CONSULTANT MANAGEMENT 
SERVICE SERVICE 


Now, supporting the Board members, there is the consultant service, 
either medical consultants or legal consultants, predominately the lat- 
ter, which support and in effect do clerkship work for the members 
of the several 

Additionally, the chairman has special medical advisers in unique 
medical areas. We have a neurologist there whose professional skill 
and professional knowledge can be made available to any of the 
several sections, if it is appropriate and needed. 

Additionally, there are legal advisers to the chairman, who also 
serve when needed for special advice to. the several sections. 

We have within the entire organization, including our adminis- 
trative and clerical assistants, 267 employees. As I said, there are 
37 associate members of the Board of Veterans Appeals. The con- 
sultant service consists of 84 medical and legal advisers. 

Now the associate members, those who constitute the several sec- 
tions, are selected from the very best available men we can find, 
either within or without the agency. They are appointed by the 
Administrator of Veterans Affairs personally and must be ap- 
pee appointment must be approved—in each individual case 

y the President of the United States. 

Now the composition of the Board permits the specialization which 
is really essential in a group which must review actions from the 
great variety of benefits, the great variety of programs and disabilities, 
which flow from every conceivable kind of disease or kind of illness 
or injury. 
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The second chart here shows the specialization ——— and exem- 
plifies some of the kinds of problems that the Board of Veterans 
Appeals in its appellate work faces. That is, by the way, included 
in the material which has been made available to you, Mr, Chairman, 
under the notation “chart 2.” 


SPECIALIZATION 
BOARD OF VETERANS APPEALS 


AID & ATTENDANCE MISCONDUCT DISEASES 
BURIAL NEUROLOGICAL 

CARDIAC DISEASE PHILIPPINE CASES 
CONVEYANCES PRISONER OF WAR 

DENTAL PSYCHIATRIC 

DISAB. FROM HOSP & MED. TR'T. REIMB.~MEDICAL EXPENSES 
EDUCATION & TRAINING RESTORATION SERVICE CONNECT] 
EENT SPECIAL HOUSING 

GUNSHOT WOUNDS SUICIDE 

GYNECOLOGICAL TROPICAL DISEASES 
INSURANGE TUBERCULOSIS 

LOD; CHARACTER OF DISCHARGE ULCERS; GASTROINTESTINAL 
J MISCELLANEOUS LEGAL WAIVER OVERPAYMENTS 


But some of the items are aid and attendance, burial, cardiac 
disease, conveyances, dental, gynecological work, insurance matters, 


even getting down to ulcers down here at the bottom. So they have 
a great variety of matters which they do consider. : 
At this time, with the permission of the chairman, I would like 


to present for the record a memorandum showing the organization, 


the workload and other matters pertaining to the operation of the 
Board, which may be helpful te the subcommittee in its deliberations. 


Mr. Mircnri. If there is no objection, it will be filed and made 
a part of the record. 


Mr. Morsr. This document has been printed as Committee Print 
212, Mr. Downer. 
(The document referred to follows :) 


BOARD OF VETERANS APPEALS 


ORGANIZATION AND OPERATION 


The present Board of Veterans Appeals was established by Veterans Regula- 
tion No. 2(a), promulgated by Executive Order No. 6230, dated July 28, 1933. 
This enabling legislation has been reenacted as chapter 71, title 38, United States 
Code. 

The Board is composed of a Chairman, Vice Chairman, and associate mem- 
bers who are appointed by the Administrator of Veterans’ Affairs with the ap- 
proval of the President. At the present time, there are 34 associate members 
(24 legal and 10 medical). In addition, the Board’s staff consists of 84 con- 
sultants (70 legal and 14 medical) and 145 administrative and clerical personnel. 
A chart on the organization of the Board is appended. 

The legal and medical staff are selected from the best men available, chiefly 
from other branches of the Veterans’ Administration. The legal and medical 
consultants relieve the associate members of the majority of research and prepa- 
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ration of written decisions which leaves them free to devote full time to the most 
important phases of their work, the conduct of hearings, evaluation of the 
evidence, and the promulgation of decisions for which they have full responsi- 
bility. While the consultant prepares a tentative draft of a decision or opinion 
for presentation to the section, each associate member must review the entire file 
before approving the draft submitted. Associate members reject or modify the 
tentative decisions in over 30 percent of the cases. 

All questions on claims involving benefits under the laws administred by the 
Veterans’ Administration are subject to review on appeal. Appeals must be filed 
within 1 year from the notice of action appealed except in simultaneously con- 
tested claims (one claim allowed and one rejected) where the period allowed is 
60 days. Appeals are docketed and considered in regular order, but an appeal 
may be advanced on the docket for sufficient cause. 

Provision is made for right of hearings and representation. Represention is 
in most instances by accredited national service organizations chartered by the 
Congress. However, a number of appellants are represented by attorneys, and 
frequently representation is by Members of Congress. Hearings may be before 
a section of the Board of Veterans Appeals in Washington (which then makes 
the final determination) or before qualified personnel of the field offices acting 
as a hearing agency for the Board to create a hearing record. In addition, to 
the extent funds permit, sections of the Board travel to field offices to conduct 
on-the-spot hearings. The claimant or his authorized representative is privileged 
to submit argument or testimony either orally or in writing, and witnesses may 
be heard. While a hearing on appeal is primarily for the purpose of receiving 
contentions and argument relative to the evidence upon which the decision of the 
originating agency was predicated, new and material evidence presented at a 
hearing is accepted for appropriate disposition. Argument and testimony are 
recorded and transcripts are made for incorporation in the record. Strict ju- 
dicial rules are not followed and considerable latitude in argumentation is per- 
mitted. Opinions, comments, and assertions not related to or material to the 
question at issue may be excluded. 

Authority to render final decisions on appeal is vested by statute in the Board 
of Veterans Appeals, except in claims involving insurance contracts. The 
unanimous decision of the section constitutes final determination, except that 
there is authority for the Board on its own motion to correct an obvious error 
or to reach a contrary conclusion based upon additional official information 
from the Service Department. Yn addition, the claim may be reopened upon the 
submission of new and material evidence. In this instance, the matter is con- 
sidered a new claim rather than revival of the old. The consideration of the 
Board of Veterans Appeals is entirely de novo. 

During fiscal year 1959, the Board decided appeals in 36,302 cases. During 
the same period, the Board conducted 1,058 formal hearings. There were 3,656 
remand decisions for further development of the evidence by agencies of original 
jurisdiction, subject to return for final determination by the Board in the event 
of continued denial of benefits appealed for. (An analysis of the decisions of 
the Board during fiscal year 1959 and a chart showing the workload and per- 
sonnel of the Board from 1947 through 1959 are appended. ) 

The Board is liberal in granting reconsideration of its decisions, and will 
generally accept jurisdiction for reconsideration of one of its decisions if there is 
shown a substantial and sincere belief that the correct conclusion has not been 
reached. During fiscal year 1959, the Board reconsidered 423 cases of which 
41, or 10 percent, were allowed, and 63, or 15 percent, were remanded for further 
development. 


The Board operates under published Rules of Practice. A copy is appended. 


RULES OF PRACTICE—BOARD OF VETERANS APPEALS 
Approved by the Administrator of Veterans’ Affairs, 1950 


This pamphlet supersedes the 1946 edition of “Rules of Practice—Board of 
Veterans Appeals” and is published for the information of claimants, guardians, 
service organization representatives, attorneys, agents, and other persons en- 
gaged in the prosecution of appeals. 


2m- 
ans 
led 
an, 
ac 
ve 
ke 
on, 
he 
ns. 
de 
nt 
la- 
33. 
tes 
m- 
ip- 
el. 
fly 


2600 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


MEMBERS OF THE BOARD OF VETERANS APPEALS 
James W. Stancil, Chairman 
Lawrence R. Pierce, Jr., Vice Chairman 


Edward L. Arpin 
Rhea M. Burrow 
Charles K. Chaplin 
Leo J. Christensen 
Fred H. Clark, M.D. 
Roger S. Cohen, M.D. 
William C. Cole 
Thomas C. Dyar 
Woodruff J. Flowers 


Walter R. Gladding, M.D. 


Albert B. Reitz 

Charles K. Holmes, M.D. 
Lawrence E. Imhoff 
Donald W. Ingham, M.D. 


ASSOCIATE MEMBERS 


Joseph T. Lloyd 
Herbert F. Lowe 
Martin L. Minthorn, M.D. 
Powhatan Moncure 
William H. Morell 
Walter T. Neville 
James R. Nichols 
Donald T. Powell 
Peter B. Pulman, M.D. 
Harold V. Raveson 
Clifford A. Rush 

G. Schatz, M.D. 

Leon Schindler 

Daniel E. Smith 


Robert E. Stowers 
Wilbert F. Thompson 
James O. Threadgold, M.D. 


Charles C. Jaquette 
William A. Kehoe 
Richard J. Lang, M.D. 


RULES OF PRACcTICE—BOARD OF VETERANS APPEALS 


The Board of Veterans Appeals is established by authority of, and functions 
under, Executive Order 6230 dated July 28, 1933, and Public Law 425, Seventy- 
ninth Congress (38 U.S. Code, ec. 12). Its membership comprises a chairman, 
vice chairman, and associate members. 

The Board of Veterans Appeals decides appeals on all questions in claims 
involving benefits under the laws administered by the Veterans Administration. 
The law provides that appeals shall be made to the Administrator of Veterans 
Affairs, decisions to be made by the Board of Veterans Appeals. 

The Board is divided into sections of three members, one of whom is designated 
chief. Each section has authority to make decisions on the questions that come 
before it, being governed by the regulations of the Veterans Administration, 
instructions of the Administrator of Veterans Affairs, and precedent opinions of 
the Solicitor. A unanimous decision by a section is final on the question involved, 
except that it may reconsider its action and reach a contrary conclusion upon a 
showing of obvious error in the record at the time the decision was entered or 
upon the basis of additional official information from the service department. 

A claimant or his duly authorized representative may have a hearing in con- 
nection with an appeal. The hearing may be requested to be held before a 
section of the Board or before a rating board or other appropriate personnel 
of the office of the Veterans Administration having original jurisdiction over 
the claim or of the regional or district office in which the hearing is desired. 
When a hearing on an appeal is held before a rating board or other personnel 
of an originating agency or other office, such personnel act as a hearing agency 
for the Board of Veterans Appeals. Argument and testimony introduced at 
the hearing are recorded and a complete transcript thereof transmitted with 
the entire record to the Board of Veterans Appeals for decision. 

Hearings are held primarily for the purpose of receiving the contentions and 
oral argument of the claimant or his representative rather than to hear testi- 
mony because, under the procedure of the Board of Veterans Appeals, it is 
contemplated that new and material evidence first shall be considered by the 
agency of original jurisdiction. However, this is not an ironclad rule, and not 
infrequently witnesses testify at hearings. It is required that oral argument 
and testimony be relevant and material to the question at issue. 

The rules of practice of the Board of Veterans Appeals are, more specifically, 
as follows: 

Rule 1.—Claimants, accredited representatives of recognized service organiza- 
tions, attorneys, and agents duly admitted to practice before the Veterans Ad- 
ministration are authorized to file and prosecute appeals. 


1 Current citation, 38 U.S.C. 4001-4008. 
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Rule 2.—A specific power of attorney authorizing the service organization, 
attorney, or agent to represent the claimant is required. 

Rule 3.—An attorney or agent who has not been admitted to practice or any 
other person who may be recognized for the purpose of a particular claim upon 
filing a proper power of attorney and a statement signed by such person and the 
claimant that no fee or compensation of whatsoever nature shall be charged or 
paid for the services rendered. 

Rule 4.—Not more than one attorney, agent, or service organization will be 
recognized at any one time in the prosecution of a claim. 

Rule 5.—A claimant is permitted to change his representative at will, if he is 
represented by a service organization. 

If he is represented by an attorney or agent authorized by power of attorney, 
he may revoke the power of attorney and discharge his attorney or agent upon a 
showing of cause deemed good and sufficient by the Administrator. 

Rule 6.—An agent or attorney shall be required to exercise due diligence in all 
claims in which he is recognized. Neglect to prosecute a claim for 6 months or 
failure to furnish evidence called for by the Veterans Administration within 90 
days shall be held, in default of cause shown, presumptive evidence of the 
abandonment of all attorneyship rights in the claim. 

Rule 7.—Applications for review on appeal must be made in writing and must 
be signed either by the claimant; his guardian, or his duly authorized 
representative. 

Rule 8.—Certain designated officials of the Veterans Administration are au- 
thorized to enter administrative appeals. A claimant will be considered to have 
joined in an administrative appeal in case either he or his representative elects 
to present additional evidence or argument while such administrative appeal is 
pending. 

Rule 9.—It is required by the law, paragraph III of part II of Veterans Regu- 
lation No. 2(a), as amended by Veterans Regulation No. 2(c),? that applications 
for review on appeal shall be filed within 1 year from the date of mailing of notice 
of the result of initial review or determination. It is the practice to include in 
notices of action information with respect to the right of appeal and the time 
limit within which appeal may be entered, but a notice will not be deemed to be 
legally defective if it fails to include this information. 

Rule 10.—In simultaneously contested claims, where one claim is allowed and 
another is rejected, the time for filing an appeal is limited to 60 days from the 
date of the mailing of the notice of the adverse action. 

Rule 11,—The appeal must be filed with the Veterans Administration office 
having custody of the case file and not with the Board of Veterans Appeals. 

Rule 12.—In each application for review on appeal, the name and service of the 
veteran on account of whose service the claim is based must be stated, together 
with the number of the claim and the date of the action from which the appeal is 
taken. The appeal must state the issue clearly and point out the alleged mistake 
or error in the decision from which the appeal is taken ; for example, if the appeal 
is for service-connection, the disabilities which are believed to be of service origin 
should be named and the reasons supporting the claimant’s contentions should be 
set forth, Appeals which are defective because specific assignments of mistake 
of fact or error of law have not been submitted may be dismissed. 

Rule 13.—Additional evidence in support of an appeal should be submitted to 
the office having custody of the case file. The filing of additional evidence after 
receipt of notice of an adverse decision does not extend the time limit for filing 
an appeal. Appellants, accredited representatives of recognized service organiza- 
tions, attorneys, and agents are expected to submit requsted evidence, leads, or 
certifications promptly. 

Rule 14.—After all available evidence in support of an appeal has been sub- 
mitted to the VA office of original jurisdiction and the case is otherwise ready for 
certification to the Board of Veterans Appeals, a hearing will be allowed if desired 
by the claimant or his duly authorized representative. Such hearing may be held 
before a section of the Board of Veterans Appeals; or a rating board (or other 
appropriate personnel) either of the VA office having original jurisdiction over the 
claim or of the VA regional or district office in which the hearing is desired, act- 
ing as a hearing agency for the Board of Veterans Appeals. A complete type- 
written transcript will be made of every hearing conducted. 


2 Current citation, 38 U.S.C. 4005(a). 
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Rule 15.—Whether a hearing is held in a field office of the Veterans Administra- 
tion or before the Board of Veterans Appeals, it is to be understood that such 
hearing must be held without any expense to the Government. 

Rule 16.—The claimant, or his authorized representaive, is privileged to sub- 
mit argument at the hearing, either orally or in writing. Witnesses may be heard 
and present testimony. Although considerable latitude in argumentation is 
permitted, it must be relevant and directed to the question at issue; opinions, 
comments, and assertions not related thereto should not be included in the hear- 
ing record. 

Rule 17.—In appellate consideration, the Board of Veterans Appeals will not 
take jurisdiction over questions which have not been decided by an agency or 
original jurisdiction. 

Rule 18.—Appeals are docketed by the Board of Veterans Appeals in the order 
in which they are received. In an emergency or for other good cause shown, the 
Board may advance a case on the appeal docket. Request for advancement on 
the docket must be accompanied by a statement of the facts which form the basis 
for the request. 

Rule 19.—Appellate decisions entered by the Board of Veterans Appeals con- 
stitute final adjudicative actions. The Board is authorized to reconsider its de- 
cisions upon a showing of obvious error or where subsequent to the Board's 
adverse action new and material evidence is discovered in the records of the 
service department. Any application to the Board of Veterans Appeals for 
reconsideration should set forth clearly and specifically the alleged error in the 
decision of the Board. In determining whether an obvious error exists which 
would warrant a reversal of the Board’s decision, additional evidence submitted 
after the decision may not be considered. The determination must be based on 
the evidence of record at the time the decision in question was entered. 

Rule 20.—Requests for hearings for the purpose of showing error in a decision 
of the Board of Veterans Appeals must be made within the period of 1 year 
from the date of mailing of notice of such decision. Briefs for the purpose of 
showing error in a decision of the Board of Veterans Appeals may be filed with 
the Board at any time. Contentions advanced either by hearing or by brief 
should be directed to alleged errors and not to mere difference of opinion in 
the evaluation of evidence. 

Rule 21.—In the absence of a showing of error, disallowance of a claim on 
appellate consideration by the Board of Veterans Appeals, although final as to 
that particular claim, does not preclude the claimant from filing a new applica- 
tion on the same factual basis, provided new and material evidence is submitted 
in support thereof. Where a new claim is filed, accompanied by new and ma- 
terial evidence, it may proceed through the regular adjudicative processes, with 
institution of appeal, if desired, in the event of adverse action by the agency of 
original jurisdiction. 

Rule 22.—In the event of disagreement concerning fees, attorneys and agents 
may appeal from decisions of adjudicating agencies of original jurisdiction, and 
such appeals will be considered by the Board of Veteran Appeals, subject to 
the general rules governing appellate procedure. 

Rule 23.—The files of the Veterans Administration are confidential records, 
and all representatives of claimants must treat material therein as such. In- 
formation which may be considered detrimental to the physical or mental well- 
being of claimants may not be released to them. 


Distribution : 
CO (1CAB)-500 (AA)-5 (7)-10 (8)-10 (9)-10 (DS)-2 
DO (M)-2 (3B)-1 (8)-10 (9)-10 (DC)-5 
CN (DO & RO) 
(M)-1 (AM)-2 (2)-5 (3A)-3 (3B)-5 (7)-5 (8)-5 (9)-5 (DC)-5 
RO & CNR 
(M)-1 (AM)-2 (2)-5 (3A)-3 (3B)-5 (7)-5 (8)-5 (9)-5 (DC)-5 
CND & HP (M)-2 (3)-2 
FD (M)-2 
OR 1 copy each 
CR 1 copy each 
Figures outside parentheses indicate quantity. 
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Analysis of decisions on cases disposed of by Board of Veterans Appeals 
[Fiscal year 1959] 


Decisions 
Claims involved 
Total | Allowed | Denied Re- With- Dis- 
manded | drawn | missed 

46, 696 3, 326 39,472 3, 656 193 49 
36, 540 2, 550 30, 981 2, 862 138 9 
4, 952 289 4, 198 441 ll 3 
Insurance and indemnity--...........---- 652 41 509 87 15 0 
Education and training. ...............-.- 3,002 352 2, 498 145 7 0 
Waivers and forfeitures. -__..............-- 884 26 772 58 4 24 
Medical treatment and reimbursement - -- 632 67 494 52 18 1 

BOARD OF VETERANS APPEALS 
Fiscal Years 1947-1959 

CASES ( Thousends) AVERAGE PERSONNEL 


8 ‘| 6 
0 0 


1947 1948 1949 1950 1951 (952 1953 1954 1955 1956 1957 1958 1959 


Mr. Morse. Now, with your permission, I should also like to submit 
a résumé of a typical claim for compensation or pension and a tran- 
script of a typical hearing conducted by the Board of Veterans 
Appeals, which are also there marked as “Exhibits 3 and 4,” with the 
permission of the Chair. 

Mr. Mircuet. Is there any objection ? 

It isso ordered. 

Mr. Morse. Thank you, Mr. Chairman. 

(The résumé and transcript referred to follow :) 


RésuME oF ACTION IN TYPICAL CLAIM FOR COMPENSATION APPEALED TO BOARD OF 
VETERANS APPEALS 


March 29, 1943: Letter from service organization to VA, enclosing veteran's 
application for compensation, claiming back injury in service, and power of 
attorney to service organization. 
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F April 6, 1943: VA acknowledged veteran’s letter. VA requested Army informa- 
on. 

June 11, 1943: Receipt of Army records by VA, showing service from Novem- 
ber 25, 1940, to March 13, 1943, and enclosing treatment records. 

July 8, 1943: Request by adjudication officer, VA, to Chief, Outpatient Service, 
for physical examination of veteran. Advice to veteran of action. 

July 13, 1943: Veteran directed to report for examination on July 20, 19438. 

July 20, 1943: Veteran executed form showing he was single, no children, with 
parents partially dependent on him for support. 

July 20, 1943: Letter from Public Health Service to VA Outpatient Service 
notifying that condition of veteran cannot be adequately determined by out- 
patient examination and hospital studies are necessary. 

July 24, 1948: Notice of completion of hospitalization, with diagnoses of old 
fracture and chronic tonsillitis. 

August 10, 1948: Rating granting service connection 20 percent from March 
29, 1943 (day following date of discharge), for fracture chip fourth lumbar 
vertebra with arthritis, incurred during peacetime service. 

September 3, 1943: Veteran notified of award action at peacetime rates and 
denial of payment at wartime rates. 

September 28, 1943: Appeal by veteran, contending that although injury was 
received in peacetime service, it was aggravated by strenuous duties performed 
during wartime service. 

October 11, 1943: Rating by regional office rating board, holding that fracture 
with arthritis was not incurred in or aggravated by World War II. 

October 22, 1943: Letter from adjudication officer to service officer of right 
of hearing in connection with appeal. 

April 20, 1944: Hearing at which claimant did not appear in person but was 
represented by service organization representative. 

May 3, 1944: Adjudication officer executed certificate of adequacy of appeal. 

May 8, 1944: File transferred to Board of Veterans Appeals. 

moa 19, 1944: Service organization notified that hearing scheduled for June 
12, 1944. 

June 12, 1944: Presentation in veteran’s behalf by service organization repre- 
sentative. 

July 4, 1944: Board of Veterans Appeals requested additional Army informa- 
tion, including dates veteran was on maneuvers. 

August 5, 1944; Report from War Department that information relative to 
veteran’s participation in maneuvers not then available. 

September 15, 1944: Board of Veterans Appeals followed up on request for 
Army information. 

October 12, 1944: Further report received from War Department reporting no 
records relative to veteran’s duty status while on maneuvers. 

November 16, 1944: Decision by Board of Veterans Appeals to effect that evi- 
dence showed veteran incurred injury to the back in June 1941 prior to the time 
his organization went on maneuvers and that World War II service connection 
for back disability not shown. 

November 21, 1944: Veteran and his representative were furnished copies of 
Board's decision. 

May 25, 1945: Veteran was requested by originating agency to report for 
examination on June 13, 1945. 

June 13, 1945: Veteran examined by VA. Complained of back pain, blood in 
urine and shoulder pain. Said he had been recently hospitalized at the Marine 
Hospital, Galveston, Tex. Diagnoses on VA exam: old fracture fourth lumbar 
vertebra, pes planus, arthritis secondary to fracture. 

June 14, 1945 : Request made for records at Marine Hospital. 

July 2, 1945: Regional office rating board held that pes planus was not incurred 
in or aggravated by service. 

July 18, 1945: Veteran and representative notified of rating action. 

July 21, 1945: Marine Hospital again requested to forward hospital report. 

August 30, 1945: Report from Marine Hospital showing veteran came in with 
urinary complaints, but was discharged at his own request against medical 
advice “apparently not concerned with adequate treatment.” Tentative diag- 
nosis : suspected pyelitis. 

October 3, 1945: Rating holding that pyelitis not incurred in or aggravated 
by service. 

October 15, 1945: Veteran notified of rating action. 
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May 19, 1947: Rating action under 1945 schedule deferred pending reexamina- 
tion of veteran. 

March 8, 1948: Veteran reexamined. Complained of pains in back and right 
arm. Diagnoses: residuals, healed fracture, fourth lumbar vertebrae; post 
traumatic sclerosis and irregularity, fourth lumbar vertebrae, very mild; post- 
traumatic degeneration, third lumbar disc. 

April 20, 1948: Previous degree of service-connected disability (20 percent) 
confirmed. 

April 21, 1948: Veteran informed of rating action. 

January 9, 1952: Electrocardiographic report record showing normal tracing 
with impression that veteran’s symptoms are functional. 

February 1, 1952: Hospital report received, showing veteran hospitalized in 
VA hospital from October 28, to December 2, 1951, with earlier treatment in 
private hospital. Diagnoses: hypochondriacal reaction; arthritis of thoracis 
vertebra, including fourth lumbar vertebra. Veteran discharged on his own 
request and demand. 

January 23, 1952: Rating confirming 20 percent service-connected disability 
for chip fracture, fourth lumbar vertebra with arthritic changes. Held not 
service-connected : hypochondriacal reaction, pyelitis, pes planus. 

February 1, 1952: Veteran informed of rating action. 

June 16, 1952: Change in power of attorney received. 

June 27, 1952: Statement received from private physician showing treatment 
of veteran since February 1951, with diagnosis of schizophrenia. 

March 4, 1952: Examination of veteran in connection with application for 
hospital treatment. Impression: Anxiety neurosis. 

August 13, 1952: Letter to veteran asking for employment information in 
connection with his application for pension. 

August 18, 1952: Three lay affidavits received concerning veteran’s physical 
condition and employability. 

August 19, 1952: Employment statement received from veteran. 

September 5 and 23, 1952: VA examination in connection with claim for pen- 
sion. Diagnoses: epiphysitis, healed, L-4; congenital bow legs; hypochondriacal 
reaction, chronic, moderate, calculi small minor calyx, right kidney, mild. 

October 27, 1952: Report received of VA hospitalization from October 11 to 
16, 1952, with diagnosis of psychoneurosis. 

November 18, 1952: Rating confirming 20 percent for service-connected disabil- 
ity of chip fracture, fourth lumbar vertebra with arthritic changes. Rated not 
permanent and total for pension purposes. 

November 21, 1952: Veteran notified of denial of claim for nonservice pension. 

November 28, 1952: Rating for hospital or treatment purposes only. Active 
psychosis held not service-connected. 

December 10, 1952: Report received showing hospitalization at VA hospital 
from October 31 to November 17, 1952. Diagnosis: anxiety reaction with hypo- 
chondriacal features. 

April 27, 1953: Report received showing veteran hospitalized at VA hospital 
from December 23, 1952, to March 13, 1953. Diagnosis: anixety reaction and 
duodenal ulcer. 

May 28, 1953: Report of readmission of veteran to VA hospital on May 10, 
1958. He signed out against medical advice on same day. 

March 11, 1955: Veteran executed change in power of attorney. 

September 30, 1956: Inquiry by Congressman as to present status of veteran’s 
application. 

October 3, 1956: Congressman informed that veteran in receipt of compensa- 
tion for 20 percent peacetime service-connected disability. 

October 20, 1956: Inquiry from Congressman as to why veteran has been given 
a peacetime disability rating rather than a wartime classification. 

November 6, 1956: Letter to Congressman explaining veteran incurred his 
disability prior to World War IT. 

November 8, 1956: Veteran came in to VA office complaining of poor physical 
condition. Hospitalization for examination and observation authorized. 

January 9, 1957: Report received of VA hospitalization for observation and 
examination from December 3 to 7, 1956. Diagnosis: chronic lumbosacial strain, 
chronal renal lithiasis. 

February 15, 1957: Rating for service-connected condition of fracture, lumbar 
vertebra continued at 20 percent. Corrective action taken to grant service con- 
nection for renal lithiasis, 10 percent. Combined rating 30 percent. 
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February 28, 1957: Veteran notified of increase in compensation. 

April 23, 1957: Veteran executed change in power of attorney. 

May 24, 1957: Veteran again executed change in power of attorney. 

July 11, 1957: Report received showing hospitalization of veteran in VA hos. 
pital from May 14 to 29, 1957. Diagnosis: Passive dependent personality, frac- 
ture of lumbar vertebra with arthritis. 

August 5, 1957: Rating confirming and continuing prior rating. 

August 27, 1957: Veteran executed another change in power of attorney. 

September 25, 1957: Letter from veteran stating he desired to file a supple- 
mental claim for a nervous condition and alleging inservice treatment in 1942-43. 

October 4, 1957: Rating confirming and continuing prior rating. Request 
made of Department of Army for additional medical records. 

November 22, 1957: Report received showing VA hospitalization from August 
20 to October 18, 1957. Final diagnosis: Anxiety reaction. 

November 26, 1957: Report received from Department of Army that no addi- 
tional medical records found. 

December 9, 1957: Rating confirming and continuing prior rating. 

February 18, 1958: Letter from veteran stating he was a patient at a private 
hospital for a week commencing February 6, 1958; on February 16 was a pa- 
tient at the U.S. Marine Hospital and on February 17 was transferred by ambu- 
lance to VA hospital. 

February 28, 1958: Report received showing hospitalization at U.S. Public 
Health Service Hospital from February 16 to 17, 1958, with diagnosis of renal 
calculus. 

March 4, 1958: Rating confirming and continuing prior action. Case diaried 
for VA hospital report. 

March 7, 1958: Veteran informed that no change in his disability compen- 
sation warranted on basis of report from U.S. Public Health Service Hospital. 

March 24, 1958: Report received of VA hospitalization from February 18 to 
19, 1958. Diagnosis: Right kidney stone and right ureteral stone. 

April 1, 1958: Rating confirming and continuing prior rating. 

April 4, 1958: Letter to veteran informing him no change warranted in previ- 
ous determination. 

June 24, 1958: Report of contact from VA hospital—veteran discharged from 
hospital a.w.o.l. from unauthorized leave May 14, 1958. 

July 11, 1958: Report received showing hospitalization at VA hospital from 
Feb. 17 to May 14, 1958. Discharged a.wo.l. Final diagnoses: Right kidney 
stone and right ureteral stone; anxiety reaction. 

July 24, 1958: Rating denying service connection for anxiety reaction and 
claimed stomach ulcers. 

July 28, 1958: Veteran notified of rating action. 

December 23, 1958: Interim report from VA hospital, showing veteran admitted 
on November 3, 1958, and still a patient. Diagnoses: Renal calculi with hema- 
turia; mild lumbosacral strain; acute anxiety reaction, very severe. 

January 19, 1959: Rating confirming and continuing previous rating. 

January 23, 1959: Veteran notified that no change in disability compensation 
warranted and asked to submit copy of divorce decree. 

February 4, 1959: Copy of divorce decree received, showing dissolution of mar- 
riage in November 1952. 

April 29, 1959: Hospital report received showing final discharge on April 10, 
1959, from VA hospital to which he was admitted November 3, 1958. Diognoses 
same as on interim report. 

May 21, 1959: Rating confirming and continuing prior rating. 

May 26, 1959: Letter to veteran notifying him no change in prior dete,: 
mination. 

June 9, 1959: Report from VA hospital showing veteran hospitalized from 
April 27 to June 3, 1959. Diagnoses: Acute anxiety reaction; renal calculi with 
mild hematuria; mild lumbosacral strain; probably chronic gastritis. 

July 1, 1959: Rating confirming and continuing previous rating action. 

July 2, 1959: Veteran notified no change warranted in previous determination. 

August 11, 1959: Veteran appealed for service connection for his stomach 
condition. 

August 11, 1959: Rating confirming rating decision appealed from. 

August 18, 1959: Veteran’s representative in agency of original jurisdiction 
waived hearing and stated no further evidence to submit. 
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September 10, 1959: Veteran informed his appeal being certified to Board of 
Veterans Appeals. 

September 16, 1959: Appeal received in Board. 

October 12, 1959: Claim reviewed and hearing by veteran’s representative. 

January 15, 1960: Decision by Board of Veterans Appeals denying service 
connection for gastrointestinal disorder. 


Hearing held in the Board Room, Board of Veterans Appeals, Veterans’ Ad- 
ministration, Washington, D.C., October 22, 1959, with the following members 
present : 
< , Chairman (presiding) 
, Legal member 


Present at hearing: 
, Service organization 
(Representative) 

CHAIRMAN. The Board has for consideration the claim of ___.__.------------ 4 
eS ae The veteran is present and is represented by -_--------------+----- 
service organization. The question at issue on appeal 
is service connection for amputation, left lower extremity, as the result of and 
secondary to the service-connected skin condition. 

(Veteran sworn.) 

an opening statement on the appeal? 


REPRESENTATIVE. Yes, sir. Thank you, Mr. Chairman. 

CHAIRMAN. Do you desire the file? 

REPRESENTATIVE. No. Thank you. The records show this veteran served from 
February 28, 1941, until January 13, 1946, and he is properly service-connected 
for dermatophytosis of the feet and hands. The records further show that on 
September 20, 1958, he was involved in an accident which severely lacerated his 
left leg with a compound fracture of the tibia and fibula. The left leg was placed 
in a cast and a postoperative infection set in, necessitating amputation of the leg 
above the knee. 

Ever since his discharge from World War II, the veteran has been under prac- 
tically continuous treatment for his skin condition, during which time he was 
treated with nearly every known antibiotic, for which he had acquired a resist- 
ance. 

We would like to refer specifically to the statement of record dated December 
1, 1958, signed by Dr. This ip part Of ’s 
remarks: 

“It seems logical to assume that if a fresh laceration must be enclosed in a cast 
with an infected area that the laceration would certainly be infected by cross 
contamination. Moreover, since this patent had been treated for the service- 
connected disability by all the current antibiotics over the years, that the organ- 
isms that inhabited the foot infection would be largely resistant to normal anti- 
bioties.” 

As late as August 25, 1958, the veteran was still under active treatment by Dr. 
JJ a, oe for his severe dermatitis. There is no indication that the 
inquiry of September 20, 1958, was of such severity to warrant amputation. 
The records will show that because of the extent of the injury plus the infection, 
it was necessary to amputate the leg just above the knee. 

The veteran is personally present this morning and wishes to present to the 
Board additional factual testimony concerning his case. 

, you heard me state you were receiving treat- 
ment for your skin condition in August 1958. I wonder if you would relate to 
the Board the extent of this treatment and just what occurred? 

A. As I recall. at that time I went into Dr. _------------------- because the 
secondary infection had set in the outbreak and he had prescribed, I don’t recall 
exactly what the medication was except that among others there was the salt- 
water soaks and an ointment that he had me use two or three times a day. This 
was the treatment that I was undergoing at the time. 

Q. Were you using an ointment and a salve on this leg, on the dermatitis? 

A. Yes. 

Q. Where was the dermatitis confined to? 
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A. From the ankle down. 

Q. From the ankle down. Was it oozing any pus or was it crustating in any 
way? 

A. Well, it was weeping, and there was the inflammation, the red area around 
the outbreak. 

Q. Was the condition weeping on the morning on September 20, 1958? 

A. I would say it was in a weeping condition at that time. Whether it was 
weeping on the morning—— 

Q. But at that time it was. And as I recall in discussing the case with you, 
you said that the leg cast that they applied at the hospital ran from the hip 
to the toes. The toes were the only thing visible. In other words the cast did 
cover the site of the dermatitis. How long was it after they applied the cast that 
there was amputation? 

A. I think it was about 12 days. They applied it—well, it was a Saturday 
night, and then the following Sunday afternoon. That was a week. On the 
opened the cast because of the odor 
that was coming off, and at the time he opened it he found that the skin was 
dead and the leg was crawling with maggots. He poured a can of ether over 
it to kill the maggots and the smell. 

Q. During the time you had this cast on—of course, I realize there must have 
been pain because of the break in the leg and the swelling up of the severe 
laceration—did you notice any itching of the foot, or could you tell? 

A. It is hard to say: I think during that first week I didn’t remember much. 

Q. They say you were in a shock when you went into the hospital and, there- 
fore, you couldn’t tell the hospital about the dermatitis. Do you think it was 
self-evident and they should have noticed it on the leg, or do you think they 
confused it with part of the accident? 

A. This I don’t know. I mean, it would be rather hard to tell, I imagine, 
probably with the condition I was in, not being able to relay the information 
to them. I imagine the doctor was pretty much on his own whether he could 
tell or not. At that point, with the broken leg, it might have been a little difficult 
to try to guess. 

CHAIRMAN: 

Q. Did you have dermatitis on the other leg also? 

A. Well, the outbreak at this time was on the left leg. 

Q. It wasn’t active on the right side. Is that right? 

A. No, sir. The left side seemed to be—well, what I would classify the seed 
of weakness. I mean, normal outbreaks started in the left and then if the 
flare-up got out of hand, it seemed to then go to the hands and the right foot. 


Q. Were you burned very badly on the other leg? 

A. I wasn’t burned at all, that I know of. 

Q. What area did the burns cover? 

A. Well, there was no burns, sir. 

Q. No burns? 

A. No, sir. This was a blast injury as opposed to actual burn from fire. 

Q. There was no burned flesh anywhere on your body? 

A. Not that I know of. 

(medical member). Tell us exactly what happened. 


VETERAN, Well, the initial thing was I heard this noise outside. It was pretty 
close to about 10:30 at night. I went out on the front porch and I saw this car 
drifting down the street and people jumping out and going up and started to 
break(?) on the door across the street. So, I told my wife to call the police 
because it looked like intruders. The night just before some others going up 
the street had attempted to get gas from the tank of the person across the street, 
from his car. About this time someone called “Fire!” So, I told my wife, 
“Never mind calling the police, call the fire department and give me a flashlight.” 
With this, I went across the street. By this time the car had stopped, and it 
turned out it happened to be a neighbor about two doors up the street who 
had had a party for his teenage daughter, and he was taking the younger mem- 
bers home that were over there. They’d been coming down the street and 
noticed this smoke coming out of the window on the upper side of the house. 
Well, about the time I got over there they had the front door opened and Ii 
handed him the flashlight and he crawled in on the floor because in shining 


it in he saw something that looked like a child on the floor, but it turned out 
to be the little girl’s teddy bear. It was about 6 feet inside the door. He backed 
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out again and we went around to the back of the house. He broke a window over 
the kitchen door and opened the door, turned the light on, and still couldn’t see 
anything for the smoke. About this time, one of the teenagers—we came out 
off the back porch and went down the outer stair well, and one of the teenagers 
that was there broke this glass over the cellar doorway, but in reaching his hand 
in, he couldn’t touch the door handle because it was too hot. I also tried to put 
my hand in but I couldn’t do it to turn the light on because of the intense heat. 

So, we backed up out of the areaway and started around to look for a hose, 
one of the garden hoses, to see if we could find one there. About this time the 
siren from the fire engine sounded, but there was no visible, real visible area 
to flag them down because we happened to be out where there is no street light; 
it’s almost rural in a sense. So, I came around the left end of the house, and I 
guess maybe I got about halfway around the left end of the house when the ex- 
plosion occurred. Later the firemen determined that the cause of the explosion 
was what they call back draft; that is, the oxygen getting into the basement 
through this opened windowpane, and had given the right combination for 
it to reignite itself, and this caused the explosion. 

Then I was—when this explosion came, what they theorized that happened, 
the hot air duct that was on the inside wall of the house blew out first -with 
the explosion because this was the weakest point of the house. The hot air 
duct came out, and they theorized that this hit me in the left leg, and that 
the concussion that came through with it was what threw me. So, that when 
the end of the house fell out, why I was beyond that area. 

Q. The concussion was what fractured your leg? 

A. This is what they theorized fractured the leg; yes sir. 

Q. Did you realize anything had happened to you at that time? 

A. I did to the extent of grabbing—I knew there was something happened 
because when the flame shot up—apparently also after this blast the gas pipe 
must have burst because the flame went straight up. I tried to drag myself 
away but couldn’t. 

. You were still on your feet? 

. No, sir. No, I was lying on the ground. 

Oh, you were lying on the ground? 

. Yes, sir. 

. It knocked you down? 

Yes, sir. 

Were you unconscious? 

No, because I grabbed a leg and held on to it, just below the knee. I 
realized when I couldn’t pull myself away that there was something the matter 
with the leg; no, I just grabbed hold of it and held on until the rescue squad 
picked me up. 

Q. And it was lacerated—cut up pretty badly? 

A. Yes, sir. 

Q. Exactly where the fracture was or other places as well? 

A. Well, this I don’t know. I had other lacerations. I mean I had a lacera- 
tion on the scalp, on the right hand, and severed tendons on the left hand. 
But these I didn’t know about at the time. 

Q. I was just wondering whether or not—we've got most of that record; 
we can get more if available. But what I was interested in is whether or not 
the bone that was fractured had come through the skin, or did you notice it at 
that time? 

A. Well, I didn't notice anything at that time as far as noticing was concerned. 
| de know that I had enough presence of mind that when the rescue squad 
went to slide a board underneath the leg to pick me up, I told them they'd 
hetter but a tourniquet on that leg before they did anything because I realized 
that there was a loss of blood even though I couldn't see it, 

Q. ae very day, now, that you are talking about, which was September 20: 
wasn’t it? 

A. Yes, sir. 

Q. That leg, now, that was fractured was active with this skin disease at 
that time? 

A. Well, yes. When I say that, let me qualify it a little in that I was still 
taking the salt water soaks morning and night and was using the ointment on 
the foot, and was unable to—— 


Q. Was it red, inflamed, and weeping that day, that you can remember? 
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A. Yes. There was weeping, but | mean—when you say red and inflamed, 
I say inflamed in the sense that with these—what do you call them, operate 
or pustules or something? 

Yes. 

. There is always a redness around it when it’s inflamed. 

. Was it in that state on that date? 

. I would say yes. 

. In other words, it was not quiescent like it had been? 

. No. It wasn’t healed over. What I have to go on is the fact that once 
the skin is healed over then I would not use ointment on it. 

Q. You quit all the actual treatment at that time, when it heals over? 

A. Yes, sir. 

Q. So, this was one of those times when it had returned and was giving 
you difficulty, and you were under treatment at that time? 

* As a matter of fact, I think—I believe it was in late August that | went 
to Dr. 

Q. August 25. 

A. This would have been acti.e—I think the outbreak must have occurred 
some place about 3 weeks prior to going to Dr. __--___-_---_---__---_--. 

Q. Was that the usual run of the time? Was this more stubborn at this time 
than ever? 

A. Well, this had been goiny on for about, since about May or maybe even 
April that it had been going on where I couldn’t wear a shoe and where I 
had to resort to the soaks. Then in—I’m not sure, I think it was the latter 
part of July—we went to Ocean City and spent 2 weeks down there at the 
ocean, and it healed up. 

Q. That's the same year? 

A. That’s right, sir. We came back and I was back to work I guess for 
maybe about a week when the outbreak had occurred and I had to go back to 
sandals instead of wearing a shoe on that left foot. Then the secondary 
napa Set in and got out of hand, and that was when I had to go to 

Q. That’s been going on all these years, now? 

A. Yes, sir. I'll venture to say that about 6 months out of every year I had 
this foot under treatment and was unable to wear a shoe on it because of the 
outbreak, the weeping, and I would use sterile pads on it in the daytime. Then 
like in the evening when I came home, I’d resort to salt water soaks and just 
have a white sock on it. 

Q. Did you notify the doctors in the hospital, finally, after you got yourself 
collected, that you had a skin condition at the time you had this accident? 

A. I don’t know. I can’t truthfully say that I recall either way on that be- 
cause I think it was only about 2 days before the amputation that I was in any 
degree of consciousness over any period of time. 


CHAIRMAN: 

Q. Did they put the cast on right away when you went to the hospital? 

A. Yes, sir. The Saturday night, the hospital I happened to go in, Leland 
Memorial, is an Adventist hospital, and the staff actually was called in on 
emergency. They weren’t there normally; they were called in for the emer- 
gency, and this was doing whatever was necessary to set it and cast it. 


REPRESENTATIVE : 
Q. It was done by the staff and not by any doctor of yours? 
TG ge | SA ST is the, I think is the chief surgeon or staff surgeon 
or whatever his title happens to be. 
(medical member ) : 
Q. He is the practicing surgeon. He just comes when they cali him? 
A. He comes in on emergency calls ; yes, sir. 
Q. Was that leg scarred in any way over these periods of years before the 
accident? 
A. Not searred. I think—what would you say—not scarred tissue as such, 
but a kind of thin shiny skin. 
CHAIRMAN: 
Q. And that would break down when you would get a recurrence? 
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A. Yes, sir. Most of the breakdowns seemed to occur from about the ball 
of the foot back along the inside and up to the ankle; you know, this flat area 
underneath the ankle bone and up over the inside to the top and the arch there. 

Mr. (legal member) : 

Q. Did you have little ulcers with it or just the ruptures themselves? 

A. Well, I’m not sure just what you mean by—— 

Q. Those little round raw places? 

Dr. (medical member): Where the skin was broken. 

VETERAN: Yes. Well, what is it—tell me, it appeared like something in the 
nature of a pimple or something like this—like pimples—then go to blisters. 


Dr. (medical member) : 
Q. Did that top fall off, and did it get raw? 
A. And then you get this raw area. 


Mr. (legal member) : 

Q. Did they bleed? 

A. Not much bleeding. Once in awhile you get an area, you know, that was 
deep enough to bleed. But most of the time you get this oozing and weeping. 

Q. How big around would those places be? Would they be as large as your 
little finger or smaller than that? 

A. Oh, no. I would say they were about an eighth of an inch. There were 
many of them, if you know what I mean. 


Q. Yes. 

Dr. (medical member) : 
Q. They were multiple things? 
A. Yes, sir. 

CHAIRMAN: 


Q. How long was this cast on before they discovered that there was some 
active infection in there, how long did you wear that cast? 

A. Well, the cast was on for a week. It was applied on the Saturday night 
and then the following Sunday afternoon was when it was removed. How, at 
what point, I mean they determined—of course, I think it was a couple of days 
before that by the smell of it they knew that there was something wrong. By 
Sunday, I mean, you had an odor. 


Dr. (medical member) : 


Q. About these antibiotics—of course, a lot of these questions I think I’m 
going to have to answer myself, at least from a medical standpoint, but I want 
you to tell me for the record, maybe I can check on it, when did you start to 
take your antibiotics, as they were told to you that they were antibiotics after 
service? 

A. Let’s see. I guess the, well the first treatment probably was out in Bethesda 
Naval Hospital in either 1946 or 1947. 

Q. You were out of service then? 

A. Yes, sir. 

Q. And you had been told that you had been given various antibiotics over the 
years? 

A. Well, I am not sure at what point they determined, or who it was that de- 
termined, that penicillin and that family couldn’t be given. 

Q. But you had had those? Did you ever have penicillin? 

A. I don’t think I ever had penicillin. No. I think it was determined by the 
doctor at Bethesda, but I’m not sure, that this shouldn’t be given. But then 
has to use things. As I recall, the two that were 
primarily given, or were determined that could be given, were aureomycin and 
myateclin. Now, at one time I was treated with terramycin which didn’t help 
the secondary infection but did not set the dermatitis or fungus, or whatever it is 
you are classifying, quite active. Then Dr.____------------------ had me ad- 
mitted to Mount Alto Hospital because of the activity of it. 

Q. Did any of the hospitals ever make a test on any of these mycins for your 
sensitivity ? 

A. I don’t know, sir. I don’t recall as such that they have. No. 

Q. Skin test, you mean? You certainly should have known whether they did 
any skin test on you. 

A. Dr. Willett has. 
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Q. Even as late as the hospital out in—this little hospital out in Riverdale, 
did they do anything out there at that time when you were there? 

A. Yes. Asa matter of fact, I am quite sure that-—— 

Q. Dr. Buell? 

A. Well, Dr. Buell and Dr. Wilkenson are one—had a culture made and to 
get the antibiotics that I could respond to. 

Q. That was done out at? 

A. This was done at the hospital. 

Q. We may have to get those records from the naval hospital to find out what 
they did to you out there. How big a hospital is that hospital at Riverdale? 
About 20 or 50 beds? 

A. I would imagine someplace in the neighborhood of about 50 beds. 

2 Who decided to amputate your leg for you? Dr. Buell, Dr. Willett? 

. No. 

Q. Did you have Dr. Willett to see you during any of that time? 

A. No. Dr. Buell was to tell me that—this was on a Wednesday, I guess it 
was. He came in to tell me that it was a case of having to lose a leg or place 
my life in jeopardy, and he fell a little short on the task and Dr. Wilkenson had 
to come in on Thursday about noontime and tell me exactly that it had reached 
such a point that there was no measure of safety; that it was a case of either 
my life or my leg; and that it was my own decision that I had to go along with 
them 


CHAIRMAN: 


Q. I notice you mentioned in one of your letters something to this effect. You 
asked for Government treatment. You said, “I do not believe that this request 
is unreasonable since Dr. Buell has stated that it is obvious that if my infected 
foot was to be encased in a cast with a fresh laceration that cross infection 
would occur.” Did Dr. Buell know about this pending amputation, or did he 
advise the doctors there, or do you know? 

A. Yes. He was in consultation. As a matter of fact he was the one that 
was supposed to tell me on Wednesday that it was necessary. He came in the 
room to do it but he kind of “chickened out.” 

Q. They knew then of the possibility of any cross infection at the time of the 
amputation? 

A. At that point, yes. 

Q. At that time? 

A. Yes, sir. This was on the Wednesday that Dr. Buell was supposed to do 
this; Thursday was the amputation. It had been the Sunday before that the 
cast was opened. 

De... (medical member) : 

Q. They didn’t put a window in that cast before they put it on, did they? 

A. No, sir. 

Q. The cast was completely sealed? 

A. From what I could see. Dr Wilkenson opened it. 

Q. That was later on, though? 

A. On the Sunday that he opened the cast was the first time I really got a 
good look at it, you know, because most of the time up until then the sheet had 
been over it, over me, and I never did get a look at it because I couldn’t move 
around. 

Q. You would have known, because they would have been dressing it or putting 
something in there, if they’d put a window in there. We can find that out. 

A. Yes. Well, I am sure there was no window in it because when he sawed 
it off the top was just a solid piece, and he lifted it right up. 

Q. I have nothing further. I could ask a lot of other questions, but I am 
pretty sure there wouldn’t be any point in it. I think we are going to have to 
send for the records. 


CHAIRMAN. Have you any further questions, Mr. ___-________--_- (legal mem- 
ber) ? 
SE yee ae (legal member) : I would like * ask one thing: When 


was your doctor first called in, Mr. —_ line 


A. The night of the accident. That was Dr. Buell. 

Q. Did Dr. Willett see you then? 

A. No. Dr. Willett was not called into the hospital at all. 

(legal member). That’s all I have. 

(representative). Do you have anything 
further to offer? 


I 
I 


| 
| 
g 
i 
] 
I 
f 
} 
t 
I 


dale, 


1d to 


what 
lale? 


vthing 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2613 


Mr. (representative). Yes, sir. In summing up this case we 
would again like to cover two pertinent facts. First of all, the veteran had been 
subjected to numerous antibiotics over a number of years, during which time he 
did develop a resistance and medical evidence of record clearly points out that 
any organism resulting from such a skin condition would be largely resistant to 
normal antibiotics. Secondly, the hospital report covering treatment for the 
lacerated leg shows the basic wounds were correctly treated, with no indication 
or implication as to any infection resulting therefrom. We contend that the 
localized skin infection did spread to the subsequent wounds of the left leg and 
that the resistance to antibiotics did not accomplish the intended results which 
ultimately led to serious infection and amputation. 

We further request that all reasonable doubt be resolved in favor of the 
veteran. Thank you. 

CHAIRMAN. Thank you, Mr. —------.-.------ (representative). Well, Mr. 
(claimant) and Mr. (representative), the 
Board will consider the evidence of record together with the testimony that has 
been presented today, and when we reach a conclusion we will advise all 
interested parties. If we find it necessary to secure additional hospital records 
before we reach a conclusion, that will be done immediately. Thank you very 
much for coming in. 

(Hearing adjourned). 

I hereby certify that the foregoing ~__~-- pages are to the best of my knowl- 
edge and belief a true and correct hearing transcript. 


Hearing Reporter. 


Mr. Morse. At the present time it takes about 48 working days 
from the receipt of the case in the Board of Veterans Appeals to the 
rendering of and dispatch of a decision. Of course, this includes time 
for study of the case and of the file by an accredited representative of 
the veteran, time for hearings, time involved in correspondence about 
a case, and other related matters. 

Now, we have established for ourselves a goal of 35 days, or less 
than 35 days, hopefully, and we are extremely hopeful that we can 
attain it. 

I understand that Mr. Devine discussed with you earlier in the week 
the matter of the time element required in the Federal courts. So it 
was for that reason that I thought this might be germane. 

We think it is important—and I am sure the committee agrees— 
that any system for the review of veterans’ claims be flexible, and that 
it not be bound by rigid precedents. And to insure this, we have in- 
sisted, within the Veterans’ Administration, that the decisions of the 
Board of Veterans Appeals are factual determinations that do not 
serve as precedents. 

Hope was expressed here before the subcommittee earlier that per- 
haps an initial flood of appeals to the court, which might be set up 
under legislation pro by the committee, would abate when ade- 
quate precedents are established. And I think it may be pertinent to 
note here that our experience has been that the appeals that come be- 
fore us involve quaiity issues of fact rather than issues of law, and 
hence the precedential value of cases is not as great as one might hope. 

I am sure that each one of us would place the consideration of cost 
in a secondary position. The primary consideration must be that the 
system be fair and that it produec just and equitable decisions, and 
that it prota these decisions promptly. 

The Board of Veterans Appeals at the present time operates on a 


budget of approximately $2 million a year, and in 1958, fiscal 1958, the 
cost per case was slightly over $52. 
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I of course recognize that it is extremely difficult to compare the 
performance of an administrative agency, such as the Board, with 
the performance of judicial organizations, such as the Court of Claims 
and the Court of Military Appeals, but I think perhaps it might be 
of some interest to the committee to note the cost of opinions of these 
courts. 

In the same period of time, fiscal year 1958, the cost per case for 
the Court of Claims was $688, and the cost per opinion for the Court 
of Military Appeals, was $1,171. I think it is only fair to point out 
here that the Court of Military Appeals, in addition to writing opin- 
ions, does not write opinions in every case. 

Total actions for the Court of Military Appeals in that year, in- 
cluding petitions which were denied and petitions which were with- 
drawn or dismissed without opinion, totaled 1,786. And if this were 
to be the proper basis for evaluating the court, the costs, of course, 
that I just cited would be altered downward proportionately. 

Now, perhaps it might be helpful to the committee, too, if I could 
review the adjudication procedures that are observed in the Veterans’ 
Administration. 

I will do this very superficially. Mr. Stratton, of the Compensation 
and Pension Service of the Department of Veterans Benefits, is with 
us, if there are any detailed questions the committee would like to 
ask. But the adjudication system operates as demonstrated here 


(chart 3). 
VA AQGSUOICATION SYSTEM 


Claim for Service Connection 
AOSV OICGATOR __DEVELOPS EVIDENCE 


CLAIM. DECIDES 
APPEAL CONSIDERS NEW EVIDENCE- ARGUMENT 


BOARO OF VETERANS APPEALS... 
ALLOW- REMAND - DENY 


RECON SIOERATION ...ALLOW-REMAND-DENY 


VETERAN. ... 
NEW EVIDENCE TO REOPEN 


The claim, let us say for service connection, is first presented to one 
of our regional offices and an adjudicator in the regional office will de- 
velop the evidence and get the file together for presentation to a rating 
board. The rating boards we have in each one of our 67 regional 
offices. The rating board considers the file which has been developed 
by the adjudicater and then decides the claim. 
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If the rating board decides it favorably—and they do in about 44 

reent of the cases—the matter is ended there. If on the other hand 
they do not have unanimous opinion, and there is a dissent, let us as- 
sume, the case will then go to the adjudication officer. The adjudica- 
tion officer can affirm the majority opinion, if he sees fit to do so, or he 
can order what we call an administrative appeal, which is decided by 
the Board of Veterans Appeals. 

Now, in the case of a denied claim and the claimant appeals, the 
case again goes before the same rating board to consider whatever 
new evidence there might be, to consider whatever arguments there 
might be, and in some cases, about 10 percent, the rating board on re- 
consideration will agree upon a favorable decision allowing the bene- 
fit appealed for. If not, it would be certified to the Board of Vet- 
erans Appeals, which would then resolve the question; would either 
allow the appeal or remand and send it back for further develop- 
ment, or deny it, as the case may be. 

Now, in the event that there is a unanimous opinion, let us assume, 
by the rating board, of rejecting the claim, the veteran has 1 year 
from the date of notification of that adverse action in which to file his 
appeal with the Board of Veterans Appeals. The Board, here in 
Washington, will obtain the full file. e veteran is entitled, if he 
sees fit, to appear before the section of the Board in person, or in some 
cases the Chairman of the Board will designate, will arrange that 
members of the rating board in the regional office serve to take the 
evidence or take whatever additional matters might be presented by 
the veteran. 

Mr. Mrrcue.y. Let me interrupt, please. 

The number of cases that are remanded by the Board of Veterans 
—— you have that figure? 

r. Morse. It is about 3,500 or 3,600 that are remanded. 

Mr. Mircueny. Out of a total of how many ? 

Mr. Morse. 36,000; about 10 percent. 

Mr. Mircuett. And that is principally to obtain additional 
evidence ¢ 

Mr. Morsg. To obtain additional evidence; yes. 

In the event that there is this unanimous opinion by the rating 
board, as I said, the Board of Veterans Appeals can consider the case, 
and the veteran has a year from the date of notification of the adverse 
action to take his appeal. 

The Board, also, even after it has heard a case, has authority, which 
it frequently exercises, to reconsider cases which it, the Board, has 
already decided. 

According to the established rules, reconsideration will be granted, 
where there is obvious error in fact or law, or where there is new 
evidence available from the military departments. 

As a practical matter, the Board does entertuin reconsiderations 
when there is any substantial allegation of error which the Board 
deems worthy of its consideration. 

Of course, at any time, even after an appeal has been denied, let us 
assume, the veteran may open the case up again by the production of 
new evidence which would support his claim. 

In fiscal year 1959, we received about 328,000 new claims for com- 
pensation and pension payments from veterans and their dependents. 
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At the VA regional office level—as you know, we have 67 of these— 
we were able to allow about 44.6 percent of the new claims. During 
this same period of time, 42,500 appeals were filed. 

Upon the consideration of new evidence, further development of 
this, almost 12 percent of these appeals were allowed in the regional 
office. That is, when the rating board itself reconsidered the case be- 
fore certifying it to the Board of Veterans ee about 11.8 per- 
cent of those cases were allowed in the regional office. 

In the same year, fiscal year 1959, the Board of Veterans Appeals 
disposed of 36,300 cases. 

espite the fact that each one of these cases had been reviewed at 
least twice by experts in the field office, by the initial rating board 
action, and by the reconsideration of the rating board prior to certi- 
fication of the case to the Board of Veterans Appeals, despite the fact 
that each of these cases had been reviewed at least twice, the Board 
remanded, as I said, about 10 percent, 3,600, of these, for further de- 
velopment, and allowed an additional 10.3 percent. 

I think certainly each of us will agree that any system of deciding 
cases must satisfy the public as to the inherent fairness of its ap- 
proach. And in order to achieve this objective, although the Board 
of Veterans Appeals is not subject to the Federal Administrative 
Procedure Act, we have incorporated into our procedures the concepts 
of the act relating to hearing and representation rights inherent in 
providing the due process of law requirements in quasi-judicial 
adjudication. 

or example, our regulations provide for full access to the record 
by the veterans’ accredited representatives. Hearings are granted on 
request. We insist upon the complete and full development of all the 
facts. And we have many procedures which are designed to assist 
the claimants. 

Every claimant who so desires may appear and may present his case 
in person to the very officials who will decide the claim or decide the 
appeal. 
he Board of Veterans Appeals within the Veterans’ Administra- 
tion is entirely separate, entirely apart, from the departments, the 
_— line departments, that we have, which initially pass on the 
claims. 

And appellate decisions eer contentions on appeal, material 
facts, reasoned discussion, and the conclusion of the Board. The 
Board’s rules of practice provide for reconsideration, as I said, when 
there is substantial allegation of error. 

Back in the days of the Veterans Bureau, when the number of the 
World War I veterans (those served by the Bureau) was about one- 
fifth of the current veteran population, which, as you know, is about 
22 million, the. Veterans Bureau at that time experimented consid- 
erably with what ought to be done for the veteran who felt himself 
aggrieved. 

Board of Appeals was established in each one of the 14 district 
offices which then were operating and which had responsibility for 
the adjudication of claims in the first place. But to be on the safe side, 
a superboard, if you will, was installed in Washington. And the then 
Director of the Veterans Bureau himself undertook personally to 
review cases which were appealed further to him. 
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In 1925, this superboard, which was in Washington, handled 48,000 
cases—mind you, with a veterans’ population of about one-fifth of 
what the present is—and the Director himself was a with 
about a thousand appeals a month; notwithstanding the fact that 
each one of the cases that came before the Director had previously had 
two reviews on appeal. 

Drastic reorganizational steps were taken to reduce this load, but 
in spite of these steps ultimately 80 percent of all the appeals which 
were decided found their way to a group which the Director finally 
had to establish in his own office to permit the disposition of cases 
which were appealed to him personally. 

This highlights, I think, one of the problems with which I know 
the committee is concerned, the matter of the volume of activity which 
any separate appellate body would have. And it certainly is a big 
problem, relating to the volume of cases that another appellate struc- 
ture would entertain. 

We, of course, could ask ourselves as to whether the volume of ap- 
= to the court could be contained by making them costly. Well, 

am sure that it probably could, but I am equally sure that this is 
something that the committee would not want to do, because it might 
vend well exclude the very claimant who is most deserving of help. 

t perhaps could be suggested that appeals could be limited by 
subject matter; that is, by limiting the court’s jurisdiction to claims 
for service connection or for basic eligibility. But something of this 
order, too, could conceivably be unfair to a combat disabled veteran 
who might be denied review of his claim for an increase because, per- 
haps, a court was filled with litigants seeking to establish service con- 
nection for relatively minor disorders. 

I am told that Congressman Devine referred in his testimony Tues- 
day to the caseload in the Board of Veterans Appeals. And we cer- 
tainly have a caseload, a considerable one, as I pointed out. We have 
someplace between 37,000 and 38,000 at the present time per year. 
But we also can visualize, as I am sure the committee can, the caseload 
which would develop in a court, which legislation might create. 

Let us assume that only 10 percent of the 36,000 appellants whose 
claims were decided by a Board of Veterans Appeals in fiscal year 
1959 should go on to court. That load in itself, that 10 percent load, 
would be just about equivalent to the total caseload of all the circuit 
courts of appeals for fiscal year 1959. 

In other words, it would approximate the total circuit courts of ap- 
peals load. 

Mr. Mitrcnett. Mr. Morse, at that point: You used the figure 
36,000. Now, does that refer to the number of cases? Or the num- 
ber of claimants? 

Mr. Morse. That refers to the number of cases, Mr. Chairman. 

Mr. Mrrcuetu. I think the number of claimants is considerably 
above that. Is that not correct? Do you have that figure? 

Mr. Morse. May I direct the question to Mr. Stancil? 

Mr. Strancru. There would be more claimants. Some cases involve 
more than one claimant. I think perhaps the chairman is referring 
to issues. There could also be multiple issues involved in the single 
appeal of a single individual. There can also be more than one claim- 
ant in a case, 
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Mr. Mircuett. I know I had one involving a large number that 
was really considered as just one case. It was my understanding that 
as far as the claimants are concerned—you are speaking of fiscal year 
1959—there were in excess of 40,000 claims that you disposed of. 

Mr. Sranciz. The 40,000 figure, sir, is the number of issues pre- 
sented, and that involves multiple issues in cases rather than the num- 
ber of claimants. 

Mr. Morse. Thank you, Mr. Chairman. 

Now, except in H.R. 9632, the bills which are before the commit- 
tee give little indication of what sort of a record a court might be ex- 

cted to review, and this does cause us some internal concern which 

would like to discuss with the committee. 

Some of the bills would create legislative courts which perhaps 
could establish their own rules as to what evidence they would con- 
sider. But the basic fact that I think I want to bring to the com- 
mittee’s attention is that in our system of adjudication within the 
Vererans’ Administration, which I just described, this system does not 
create a record which is suitable for judicial review. 

We admit that we consider all sorts of evidence. It may be sworn. 
It may be unsworn. It may be hearsay. It may not be. It may be 
direct. It may be secondhand. 

For example, we do not ordinarily ask physicians to certify their 
office records or to authenticate them, but rather we customarily ac- 
cept their statement that they treated the man, made findings, or 
took a history at the time that it was reported. 

Routinely, we accept hospital reports summarizing the findings of 
various physicians and technicians, and we do not insist upon the 
original reports. We do not insist upon the authenticating require- 
ments of the rules of evidence. 

In proof of age, for example, invariably we will take the man’s 
statement as to his age if it agrees with what he told the service 
department, the military department, upon his entry into the service. 

ow, whether a court could concede that these largely unsupported 
allegations constitute acceptable evidence or constitute aa of the 
claim is, of course, problematical and something that is before the 
committee. If it could not, then certainly the Veterans’ Administra- 
tion would be required to develop rules insisting upon much more 
formal rules of evidence and wu A have to make rather radical and 
vastly time consuming alterations in the preparation of our own hos- 
pital reports, investigations, and so forth. 

H.R. 9632 recognizes this difficulty and offers a cure through the 
creation of commissioners, who, after an analysis of the Veterans’ 
Administration record, would take the proofs necessary to establish 
a legally admissible record. 

This, in and of itself, we think perhaps would present grave diffi- 
culties in practice, particularly as it applied to death claims, where 
the claimant might have been dead for a number of years, or to claims 
based on the cumulative evidence submitted over 30 or 40 years. 

We do not believe that VA could, after the establishment of a court, 
continue with the present rather liberal rules of proof for basic ad- 
judication. Certainly, if it should have to defend its actions before 
the court, I do not think that we properly could conduct agency oper- 
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ations under rules which were inapplicable to the judicial proceedings 
which might be established. 

Certainly a change which might be thus required could operate to 
the detriment of claimants, because the evidence of the claimants is 
the evidence which would be subjected to a rather higher standard of 
proof. Our official reports presumably could qualify as exceptions to 
hearsay rules fairly easily, but except for the official reports, the 
other evidence is generally submitted by or for the claimants. And 
to require a higher standard of proof or a higher degree of admis- 
sibility would, we think, inevitably weaken the ability of these claim- 
ants to establish their case, especially if those who are now willing 
to assist them freely should have to face the inconvenience of being 
called away from their business to come in before a commissioner or 
before the court to testify under oath. 

If the system of taking proof should be extended to VA officials, 
particularly our doctors, the primary functions of VA could be rather 
seriously disrupted, we think. We certainly cannot estimate the cost 
in time or in money to veterans or to the Government, should they 
have to comply with the strict rules of evidence. 

Mr. Mrrcuety. May I interrupt you right there? 

Mr. Morse. Yes, you may, sir. 

Mr. Mircuex.. Because this is a most important point that you have 
brought out. 

That concerns your statement that you could not operate in accord- 
ance with the way you have in the past, as you term it, under your 
present liberal rules of proof. Now why could you not? 

First let me say this. The cases that will be going to any court that 
might be created—the decisions would have been adverse to the claim- 
ant. 

Mr. Morse. Yes. 

Mr. Mrrcue.u. Of course, if your liberal rules of proof se in 
favor of the claimant, there will be no appeal. Why could you not 
operate the way you are now? If the court saw fit, when it was re- 
viewing the case, it could either remand it or call on you or the vet- 
eran to obtain additional evidence. I do not quite understand your 
reasoning that it would require any drastic change in the present op- 
eration of the adjudicational system in the VA. 

Mr. Morse. This is in the realm of conjecture, of course, Mr. Chair- 
man, but let me elaborate on the point that I make. Let us assume 
that a court system established under a regulation recommended by 
the committee did require observance of the rules of evidence. Let us 
assume further, and let us agree, that we cannot predict at the time 
of adjudication which cuses would ultimately be the subject of appeal. 

If we were to merely accept the informal evidence that we now ac- 
cept from the claimant himself or from our own doctors, if you will, 
in the adjudication process, and make a decision on the basis of that 
informal evidence, and make a determination on that basis, it is con- 
ceivable that many years later there might be an appeal from that 
determination. 

For example, upon the subsequent death of the claimant. At that 
time, were that to occur, the dependent, in prosecuting a claim, an ap- 
peal, to the court, would be required to submit proofs admissible ac- 


cording tothe rules of evidence. 
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This is by hypothesis, at least. If that were the fact, the evidence 
which had been originally adduced under the informal rules would 
not be of any value to the claimant. Therefore it is conceivable that 
in order to protect the potential claimant, which we cannot identify 
in advance of the filing of the actual appeal, it would be necessary for 
us to require that our rules of evidence in the adjudication process con- 
form to the rules which the court might be required to respect. 

Now it may well be that we could avoid this. I cannot predict that 
at this time. But conceivably, this sort of a duty might be imposed 
on the Veterans’ Administration for the protection of the veteran 
himself, or for the — of the veteran’s dependents. It was 
that particular case that I cited, Mr. Chairman. 

Mr. Mircewexy. Mr. Morse, are you saying in effect that should such 
a court be created, it will of necessity, of practicality, impose upon 
the Veterans’ Administration a responsibility to look even closer into 
these cases that are filed, because there possibly may be a review in the 
future of the determination within the agency itself ? 

Mr. Morse. I would not say look even closer, Mr. Chairman. I 
would say that it would impose a responsibility upon the Veterans’ 
Administration to be more discriminating in the acceptance of the evi- 
dence in support of any claim made. 

Mr. Mrrcuext. I think that what you said and what I said are just 
about the same thing, really. 

Mr. Morse. Except the discrimination would perhaps be exclusion- 
ary and would preclude the veteran from offering evidence in _ 
port of his claim, which, under our present rules, we now readily 


— ; 
r. Mrrcuei.. Any question on this point ? 

Mr. Sartor. No. I will get around to Mr. Morse on this, because 
this is where we are 180 degrees apart. 

Mr. Morse. I would be pleased, Mr. Chairman. As I said, I have 
been away from the law a few years, and I am sure you are much better 


ul 4 

Tet. Mr. Chairman, I would like to revert to the judicial re- 
view issue of agency findings of fact. And this I deem, too, to be 
rather important, and I am sure that the committee is concerned about 
it as well. 

The preponderance of evidence rule, which many of the bills adopt, 
differs from a trial de novo only in that the court might not have 
again to take proofs and to build a new record. The Board of Vet- 
erans Appeals, as it is now constituted, operates on the preponderance 
of the evidence rule and will substitute its judgment for that of the 
rating board in the field office when it finds the facts warrant such a 
conclusion. 

But it should be noted that the Board of Veterans Appeals is made 
up entirely of specialists in these matters, those who have devoted 
their entire careers to becoming expert in the complicated fields of 
law and medicine as they pertain to veterans’ claims. 

One of the very principal reasons for the creation of administrative 
agencies was that of having highly technical matters decided by peo- 

le who were expert in the field. Now in many cases the Congress 
a provided for judicial review of agency actions, and generally un- 
der the Administrative Procedure Act of 1946. In this type of re- 
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view, as the committee knows, the courts limit themselves to deter- 
mining either, one, the constitutionality of the statute; second, whether 
or not agency action was in accord with the statute, that is, not arbi- 
trary or capricious; and third, and most important for our present 
discussion, whether there was substantial evidence to support the 
agency findings of fact. 

There are matters which may be taken to court for trial de novo, 
but I do not know of any example of judicial review which is based on 
the pa of the evidence rule. 

The Department of Justice, in commenting on one of the bills, 
S. 1070, in January 1960, stated that all judicial review of evidence 
taken by administrative agencies is governed by the substantial evi- 
dence rule. 

All judicial review of evidence taken by administrative agencies is governed 
by the substantial evidence rule * * * if * * * the new standard would effect 
a considerably greater degree of substitution of judgment relative to findings 
of fact * * * it would be undesirable. Congress has created specialized agen- 
cies and committed to them recondite regulatory problems. This was done in 
order that those problems might have the benefit of constant, concentrated, and 
expert knowledge. Not to accord additional weight to such specialized knowl- 
edge by relegating agency findings to the position of those of nonspecialized trial 
judges is to defeat * * * the very purpose of the agencies’ existence. 

I deem that point to be exceedingly important, this matter of 
whether or not the substantial evidence rule would have application 
or the preponderance of the evidence rule would have application. 
And I am confident that it is an issue that the committee would give 
its very close attention to. 

Now, in summation, I think the enactment of this legislation would 
be viewed by some as somewhat in conflict with the integrity of the 
single agency concept for the administration of veterans’ affairs which 
has been and was exemplified by the mergers involved in the creation 
of the Veterans’ Bureau first back in 1921 and the Veterans’ Adminis- 
in 1930. 4 an 

e recognize, we respect, the desire of the Congress, and especially 
the desires af this somistietce: to improve the service of this Republic 
to our veterans. And we believe conscientiously that the particular 
proposals now being considered would perhaps not advance that in- 
terest. I simply urge that the members of the committee give the 
matter very careful consideration before recommending enactment of 
a bill of this nature. 

It is our considered judgment that legislation providing for judicial 
review would, even though | perhaps it is difficult to see it at the mo- 
ment, in the long run be detrimental, not only to the veterans con- 
cerned, but perhaps even to the Nation as a whole. And for those 
reasons, we do hope that the committee will pay careful attention to 
the various issues that are involved. 

Thank you very much, Mr. Chairman. I should be pleased to an- 
swer any questions which any member of the committee would like to 
ask. 

Mr. Mrreneii. Thank you very much, Mr. Morse. 

I think that I should just go to your last statement, where it says: 


We believe the particular proposals now being considered would not serve 
their interests, and urge that the members of this committee give the matter 
their most careful consideration before recommending enactment of a bill of this 
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nature. It is our considered judgment that legislation providing judicial review 
would, in the long run, be detrimental, not only to the veterans concerned, but 
to the Nation as a whole. 

Mr. Morsz. Conceivably it could be detrimental. 

Mr. Mircuexi. Would you please elaborate on that? _ 

Mr. Morse. Yes, sir; I ae be very pleased to, Mr. Chairman. 

Once again, let us go back to the evidentiary requirements we talked 
about just a moment ago. If by hypothesis it were to be developed 
that the Veterans’ Administration were required to respect the rules 
of evidence in our adjudication process, I have no doubt that that 
adoption of those evidentiary rules would work a detriment to any 
number of veterans who might now be eligible for veterans’ benefits 
in accordance with the longstanding will of the Congress. 

Mr. Mircueti. Well, are you saying that because of the laxity in 
the rules of evidence now, claims are being allowed that should not be! 

Mr. Morsz. No, sir; Iam not. I am saying that we are permitted to 
accept evidence which, under more formal rules, would not be admis- 
sible—evidence which may be totally credible. 

Mr. Mircueti. Where does the detriment come in, Mr. Morse? 

Mr. Morse. The detriment that I cite, Mr. Chairman, would be the 
impossibility of a claimant to establish a claim with evidence which is 
now acceptable, which does not meet the formal standards of the rules 
of evidence with which we are familiar, and which we now do accept, 
in spite of the violence that that evidence might do to the rules of 
evidence. 

Mr. Sartor. Now, Mr. Morse, I want you to tell this committee 
where, under any of these bills that have been considered, anybody 
ever made the slightest suggestion that anybody on this committee or 
any man who proposed a bill and set up a court of appeals ever said 
that the pane procedure of the Board of Appeals was to be changed 
one iota 

Mr. Morse. I agree entirely with you, Congressman. I know that 
no member of the committee has made such a suggestion. 

Mr. Sayxor. All right, then. In other words, no member of this 
committee, or Lay, these bills, have said anything about chang- 
ing the present Board of Appeals, what kind of evidence you use, or 


anything else. 
r. Morse. Ia with that, Mr. Saylor. 

Mr. Sartor. All right. Then there is nobody, up to you, that has 
even suggested that we are about to change anything with regard to 
the local adjudicator, anything with regard to the local rating board, 
anything with regard to the Board of Veterans Appeals, anything 
with regard to the right of the Administrator of Veterans’ Affairs 
to personally review any case that he wants to. Is that not correct! 

Mr. Morse. Yes, sir. 

Mr. Sartor. Now the only thing that we are going to do, according 
to these pieces of legislation, is to now say that, having considered, 
and allowing the present system to continue, there may be some cases 
based on the experience of the Members of Congress that are not be- 
ing properly considered down below. 

Now we are not going to try and tell you to change your rules of 
evidence. We are not going to try to tell you what you can or cannot 
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do. That is in the jurisdiction of Congress. And this again comes 
down to something that has concerned me for a long time. 

Here is an agency created by eau, 31> to handle a problem. And 
basically, you are doing a good job. You and your predecessors. But 
the Congress now takes a look at it and says, “Maybe you are not 
doing as good a job as we think you ought to.” 

So instead of coming up here and saying, “All right, it is within 
the province of Congress to determine what should be done,” you 
come along, typical of the bureaus downtown, and plead self-right- 
eousness, and say, “We are doing an excellent job. Don’t do anything 
else, because you may hurt the people you are trying to help.” 

Now, look. Let us not judge what Congress is going to do. You 
let Congress do that. 

Mr. Morss. I certainly shall, sir. 

Mr. Saywor. All right. But that is not what your statement has 
said, Mr. Morse. You and I are supposed to be on the same team, but, 
by golly, Ned, I have never found the situation since I have been up 
here that when somebody downtown comes up and gives me something 
I do not agree with I have to swallow that. And as long as I am 
going to be up here, I am not going to. 

Now I have gotten into this thing, because I conscientiously have 
had members of your rating board down there come to me and tell 
me they do not know how the members of another board came to that 
conclusion, and had they been on that board the situation would have 
been different. 

Now if that is the case, and you have got that much difference in 
the 11 boards you have got down there—then maybe we have got a 
case. Maybe we should & taking a good look at it. And that is all 
we are trying to do. 

Mr. Tracue. I just wanted to comment that the members of the 
Supreme Court differ among themselves, too. 

Mr. Sartor. That is right. Now I have got a few questions. And 
these, Mr. Morse, are general questions. 

I asked the other day whether or not you could submit to us the list 
of cases that the Board of Veterans Appeals has handled for the last 
10 years. Do you have those? 

Mr. Morsz. I believe that has been presented to the committee staff, 
Congressman Saylor. 

If I may, Congressman Saylor, just let me make one statement. I 
agree entirely. This is totally a matter for congressional determina- 
tion. It is our job in this area to give expression to the congressional 
will. The traditional congressional will has been one which ioven the 
core of the statement which I made. And I certainly am pleased that 
the committee is taking a very conscientious and very total and com- 
plete interest in this area, because we certainly recognize the commit- 
tee’s interest and the value of the committee’s deliberations. 

Mr. Saytor. Maybe, very frankly, as a result of these hearings, we 
will come to the conclusion that what is happening downtown is all 
right; but that is up to Congress to decide; and not to be told down- 
town, “Well, you can’t do anything else, because it will upset the 
applecart that is already rolling along.” 

Mr. Morsz. I seek only to inform, Congressman Saylor. 

Mr. Mrrcuety. Will the gentleman yield just for one question ? 
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This is a question, Mr. Morse, that I will not insist that you answer, 
because I am directing it to you individually rather than as represent- 
ing the Veterans’ Administration. 

r. Morse. Surely. 

Mr. Mircueti. But as a lawyer, can you be opposed to judicial 
review of any administrative decision, whether it be in the VA or 
otherwise 

Mr. Morse. Mr. Chairman, as a lawyer, I am responsible for and 
respect any laws enacted by the Congress. The Congress has in a 
number of areas exempted specific areas, specific fields, from judicial 
review. And as a lawyer, I must respect the will of the Congress in 
those areas. 

Mr. Mircue.y. I agree with you there. I respect the law, too. But 
as a matter of philosophy, Mr. Morse, would you be opposed to judicial 
review of any administrative decision ? 

Mr. Morsg. I want to give you a careful answer. And I am not 
trying to dodge it, Mr. Chairman. I just want to think it through 
for a moment. 

I think, as a general proposition, anyone who respects the Anglo- 
American system of jurisprudence which we have does have a deep 
regard for the judicial processes. However, because of the complex 
areas of administrative law which have developed, especially in the 
last 30 years, it seems to me that there are certain areas to which the 
concept of judicial review does not have application. 

There are, for example, as the chairman well knows, at least six 
statutes existing at the present time which the Congress in its wisdom 
has exempted from judicial review. And I am sure that there were 
many Members of the Congress who, as you and I, were attorneys, 
who participated in the affirmative votes exempting those specific 
statutes. 

Mr. Mrrcneti. What do you think is the basis for such exemption ? 

Mr. Morse. I think invariably the basis is the technicality of the 
subject matter involved, the nature and character of the benefit which 
might be the subject of the administrative process. 

Mr. Mrrcuety. Do you think the basis is that it will be too ex- 
pensive and burdensome to provide judical review? Do you think 
that is it? 

Mr. Morse. No. And I hope I made clear in my statement that I 
do not think that should be a primary consideration. As the Admin- 
istrative Procedure Act itself says, there is an area which should be 
exempted from judicial review, the area where agency discretion has 
been vested by law in a particular agency. 

These invariably are the technical fields, which invariably would 
impose an almost impossible burden on the judges, because of their 
lack of technical knowledge and technical know-how required for 
adjudication in these particular technical fields. 

As a matter of general philosophy, I must agree with you. Asa 
matter of specific areas in which the Congress in its wisdom has chosen 
to exempt certain matters from judicial review, I must recognize that 
Congress has done so after full and careful deliberation, and I must 
respect the wisdom of the Congress in those areas. 
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Mr. Sartor. Mr. Chairman, I asked the other day for an analysis 
of decisions of the cases disposed of by the Board of Veterans Ap- 
peals for the years 1950 down to and including 1959. The Veterans’ 
Administration has presented them. And I would like at this point 
to have them included in the record. 

Mr. Mrrcne.u. If there is not objection, they will be made a part 
of the record. 

(The analysis referred to follows:) 


Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1959] 
Decisions 
Claims involved 
Total | Allowed | Denied Re- With- Dis- 
manded | drawn missed 
Total. 46, 696 3, 326 39, 472 3, 656 193 49 
Disability-- -- 36, 540 2, 550 30, 981 2, 862 138 9 
Insurance and indemnity--_.......--..---- 652 41 509 87 15 0 
Education and training_..............---- 3, 002 352 2, 498 145 7 0 
Waivers and forfeitures. ..............---- 884 26 772 58 4 24 
Medical treatment and reimbursement_.- 632 67 494 52 18 1 
34 1 20 1 0 12 


Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1959] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
17, 444 1,087 14, 992 1, 365 
12,031 1,130 9, 984 917 
29, 475 2,217 24, 976 2, 282 
Disability 5, 333 211 4, 663 459 
Disability compensation and pension: 
1, 585 122 1, 342 121 
Death compensation (includes dependency and indi- 
3, 185 156 2, 747 282 
1, 338 105 1,093 140 
Death compensation and pension: 
415 28 358 29 
41, 492 2, 839 35, 179 3, 313 
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Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1958] 


Decisions 
Claims involved 
Total | Allowed} Denied Re- With- Dis- 
manded |} drawn missed 
50, 063 3, 501 42, 615 3,771 157 19 
39, 711 2, 563 34,029 3,018 96 5 
4, 988 384 4,124 468 11 1 
Insurance and indemnity---......_..._---- 846 57 663 107 19 0 
Education and training---.-_..-..-...---. 3, 200 400 2, 716 74 9 1 
Waivers and forfeitures ._-...........---- 551 20 480 46 0 
Medical treatment and reimbursement - - 725 76 574 58 17 0 
42 1 29 0 0 12 


Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1958] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
19, 575 1, 123 16, 955 1, 497 
12, 343 1, 104 10, 292 947 
31, 918 2, 227 27, 247 2, 444 
6, 138 227 5, 453 458 
Disability compensation and pension: 
1, 554 109 1, 329 116 
Death compensation (includes dependency and indi- 
vidual compensation) - . Reel 3, 334 223 2, 834 277 
Death compensation and pension: 
339 26 292 21 
44, 699 2, 947 38, 153 3, 486 
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Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1957] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded | drawn 
reversed 
46, 015 38, 746 3, 300 3, 769 138 62 
Disability: 
6, 274 5, 101 581 577 14 1 
19, 299 16, 195 1,377 1, 658 65 4 
4, 281 3, 588 272 410 9 2 
Regular Establishment_.-_-_......-.-.-.---- 5, 161 4, 633 108 413 5 2 
Spanish-American War--.-....-...--.------- 36 33 1 2 0 0 
0 0 0 0 0 0 
Death: 
308 232 30 44 1 1 
 ivguticwacewacanswtense ngewe 3, 129 2, 780 164 179 5 1 
1, 124 898 98 127 1 0 
Regular Establishment------..-......-..-.-- 568 508 20 40 0 0 
Spanish-American War.---.....-.-.-.------ 120 105 7 8 0 0 
4 4 0 0 0 0 
1 1 0 0 0 0 
Insurance: 
War-risk term and U.S. Government life 
63 56 2 5 0 0 
National service life insurance—contract - -_- 399 301 23 66 7 2 
National service life insurance—gratuitous _- 303 289 5 5 3 1 
Public Law 23, 82d Cong.—servicemen‘s 
200 130 23 45 2 0 
Vocational rehabilitation training: 
120 113 4 2 1 0 
173 160 9 4 0 0 
Education and training: 
ee 2, 762 2, 199 464 87 ll 1 
2 216 18 9 0 0 
War orphans’ educational assistance: 
re 0 0 0 0 0 0 
» 9 9 0 0 0 0 
8 8 0 0 0 0 
7 7 0 0 0 0 
Title IV, Public Law 550, 82d Cong--...-_--_---- 87 43 0 1 0 43 
Waiver and forfeiture: 
Waiver of overpayment-........-..---..---- 283 233 16 27 3 4 
Forfeiture of benefits...._-..........-..-.---- 184 168 5 8 3 0 
Medical treatment: 
166 140 13 11 2 0 
330 294 20 16 0 0 
Other periods of service.......-............- 10 10 0 0 0 0 
Payment or reimbursement for medicalexpenses- 343 272 40 25 6 0 
Emergency officers’ retirement... ----...-...---- 1 1 0 0 0 0 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1957] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
Service connection. 17, 161 1,093 14, 427 1, 641 
Increased rating.............. 5 924 8, 825 885 
Total... 27,795 2,017 23, 252 526 
Disability pension 5, 252 169 4, 690 393 
Disability compensation and pension: 
Miscellaneous_.--....._- 1,902 153 1, 608 141 
Death compensation. tobias 3, 402 204 2, 938 260 
Death pension... 1,112 85 924 103 
Death compensation and pension: ; 
Miscellaneous (includes dependency and indi- 
vidual compensation) - -___._- 731 35 
Total... 40, 305 2, 658 34, 078 3, 458 
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Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1956] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded wn 
| affirmed | reversed 
! 
Total. 54, 791 46, 438 3, 898 4, 160 224 71 
Disability: 
Korean conflict. _- 7, 471 6, 011 782 653 25 0 
World War II 23, 515 19, 849 1,629 | 1,930 102 5 
5, 839 4,914 369 530 24 2 
Regular establishment _- 4, 386 3, 939 112 327 |. 8 0 
Spanish-American War.- 59 52 2 4 1 0 
penn wars Mana 0 0 0 0 0 0 
World War II-_- 4, 657 4, 249 157 235 14 2 
World War I__-. 993 91 77 1 1 
Regular establishment__.........--..--.--.-- 549 611 9 29 0 0 
1 1 0 0 0 0 
Indian wars. - - 0 0 0 0 0 0 
urance: 
War risk term and U.S. Government life 
National service life insurance—contract. .-- 557 448 44 57 8 0 
National service life insurance—gratuitous__ 484 455 9 12 8 0 
Public Law 23, 82d Cong.—servicemen’s 
263 205 21 34 3 0 
Vocational rehabilitation training: 
Korean conflict. ..-..-- 121 108 ll 2 0 0 
303 286 ll 6 0 0 
Education and training: 
Korean conflict... 2, 165 1, 729 372 59 5 0 
World War II-_------ mee 810 706 98 6 0 0 
Loans: 
Korean conflict... 9 9 0 0 0 0 
30 29 0 0 1 0 
Title IV, Public Law 550, 82d Cong-........----- 122 61 0 0 0 61 
Waiver and forfeiture: 
Waiver of overpayment-..............-..... 359 291 18 39 ll 0 
214 194 6 ll 3 0 
Medical treatment: 
Korean conflict. “ 225 183 25 16 1 0 
487 405 48 30 4 0 
Other periods of service_........-.---.---.-- 4 3 0 0 1 0 
Payment or reimbursement for medical expenses. 422 330 42 47 3 0 
Emergency officers’ retirement-_........---.--..- 3 2 1 0 0 0 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


{Fiscal year 1956) 
Decisions 
Claims involved 
Total Allowed | Denied | Remanded 
Disability compensation: 
Service connection 19, 740 1,400 16, 651 1, 689 
Increased rating.....-. 12, 933 1, 087 10, 789 1, 057 
Total. _.. 32, 673 2, 487 27, 440 2, 746 
Disability pension. 6,617 222 5, 830 565 
Disability compensation and pension: 
Miscellaneous 1,813 1845 1, 495 133 
Dismissed 7 
Death compensation. 4, 098 179 3, 674 245 
th pension... 1, 236 69 1,081 86 
Death compensation and pension: 
Miscell 1, 527 47 1, 423 57 
Total - 48, 150 3, 189 40, 943 3, 832 
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Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1955] 
Decisions 
Claims involved 
Previous | Previous Re- With- Dis- 
Total | decisions | decisions | manded | drawn | missed 
affirmed | rev 

Teteb shi. 60, 977 51, 282 4, 760 4, 501 324 110 

Disability: 
8, 438 6, 544 1, 087 780 23 4 
World War II_--.- 26, 087 21, 805 2, 008 2, 142 119 13 
World War I_ 7, 234 6, 243 326 624 37 4 
Regular establishment... 4,000 3, 531 113 339 13 4 
Spanish-American War-......-...---------- 114 91 2 8 ll 2 
0 0 0 0 0 0 

Death: 

410 323 39 43 5 0 
4,401 4,031 157 181 29 3 
1, 556 1, 443 59 50 4 0 
Regular establish t J 628 571 15 40 1 1 
Spanish-American War-.......-.--.-------- 143 133 5 5 0 0 
Civil War--.-. ont 5 5 0 0 0 0 
3 2 0 0 1 0 

Insurance: 
War risk term and U.S. Government life 

96 87 3 6 0 0 
National service life insurance—contract . - 813 664 87 53 9 0 
National service life insurance—gratuitous __ 608 578 10 14 4 2 
Public Law 23, 82d Cong.—servicemen’s 

325 235 27 55 8 0 
Public Law 23, 82d Cong.—insurance--....- 0 0 0 0 0 0 

Vocational rehabilitation training: 
118 103 11 4 0 0 
World War II___-- 507 470 20 12 5 0 
Education and training: 
Korean conflict 1, 290 932 314 32 8 4 
Ss: 
Korean conflict... 9 9 0 0 0 0 
| i. ) 24 24 0 0 0 0 
Title IV, Public Law 550, 82d Cong-_-..-...----- 140 70 0 0 0 70 
Waiver and forfeiture: 
Waiver of overpayment.__- 191 171 3 7 10 0 
Forfeiture of benefits 337 318 3 5 10 1 
Medical treatment: 
Korean conflict __-._- 148 117 17 13 1 0 
Other services (including Regular establish- 
ment and Spanish-American War) 3 3 0 0 
Payment or reimbursement for medical expenses. 462 401 33 26 yp Rae 
Emergency officers’ retir 7 4 3 0 0 0 
Total cases considered. 49, 106 
Ratio of decisions to cases............--.-------- 1.24 
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Analysis of decisions on compensation and pension cases disposed of by Board 


of Veteran Appeals 
[Fiscal year 1955] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 

Disability compensation: 

. . 23, 144 1,919 19, 181 2, 044 

36, 579 3, 166 30, 268 3, 145 

Disability compensation and pension: 

1, 865 174 1, 563 128 

1, 208 49 1, 101 58 
Death compensation and pension: 

dad 1, 197 28 1, 142 27 

53, 019 3, 811 44, 722 4, 212 


Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1954] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded | drawn 
affirmed | reversed 
oe 2 oe 56, 656 47,729 4, 578 3, 965 349 35 
Disability: 
6, 307 4, 760 876 637 33 1 
SE BR SaaS 24, 506 20, 219 2, 065 2, 057 160 5 
Regular Establishment_..............-.--.. 3, 924 3, 434 128 344 18 0 
Spanish-American War. 191 183 5 2 1 0 
0 0 0 0 0 0 
Death: 
245 194 22 29 0 0 
4, 689 4, 388 120 151 27 3 
1, 720 1, 560 80 73 4 3 
Regular Establishment__.-.......-.....-__- 644 594 14 35 1 0 
Spanish-American War-.................... 176 168 2 4 2 0 
4 4 0 0 0 0 
5 4 0 1 0 0 
Insurance: 
War-risk term and U.S. Government life 
102 92 3 5 2 0 
National service life insurance: 
941 817 64 46 13 1 
Gratuitous_____. 77 7 ll 21 10 2 
Public Law 23, 82d Cong.: 
Servicemen’s indemnity~--............- 192 147 12 21 12 0 
a 1 0 0 1 0 0 
Vocational rehabilitation training: 
57 4 3 0 0 
613 559 7 21 6 0 
Education and training: 
RE ree 509 323 149 16 12 9 
aN aaa 3, 708 2, 957 684 52 13 2 
16 16 0 0 0 0 
Title IV, Public Law 550, 82d Cong_..____...._- 10 5 0 0 0 5 
Waiver and forfeiture: 
Waiver of overpayment.._.................- 214 203 3 7 1 0 
189 184 1 4 0 0 
Emergency officers’ retirement..............-.-- 2 2 0 0 0 0 
Payment or reimbursement for medical expenses_ 519 436 43 38 2 0 
Ratio of decisions to cases 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1954] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
Service connection. “a 21, 997 1, 885 18, 089 2, 023 
Increased rating 11, 823 1, 189 9, 704 930 
Total- 33, 820 3, 074 27, 793 2, 953 
Disability pension - - 5, 454 120 4, 973 361 
Disability compensation and pension: 
Miscellaneous--.....- 1, 786 145 1, 518 123 
Withdrawn. 
Dismissed _........- 10 
Death compensation. - 222 161 4, 837 224 
Death pension. - ---- 1, 134 51 1, 030 53 
Death compensation and pension: 
Miscellaneous. 1, 087 26 1, 045 16 
Dismissed 6 
Total- 4 48, 797 3, 577 41, 196 3, 730 


Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1953] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded | drawn | missed 
affirmed | reversed 
60, 343 51, 995 3, 982 3, 725 620 21 
Disability: 
Korean 2, 766 2, 183 296 23 0 
25, 668 21, 157 2, 173 2, 125 209 4 
7, 32 6, 546 310 441 39 2 
Regular Establishment-..........-.---.---- 3, 362 2,941 109 283 26 3 
Spanish-American War 175 155 14 5 1 0 
Indian wars............ 3 2 0 1 0 0 
Deat 
Korean conflict 221 180 18 18 5 0 
World War II_. 4, 302 3, 993 130 143 33 3 
World War 1, 759 1, 623 St 38 13 1 
Regular Establishment- 625 574 18 29 4 0 
Spanish-American War 160 150 5 4 1 0 
ra 21 21 0 0 0 0 
Insurance: 
War risk term and U.S. Government life 
National service insurance, contract......-.-.- 1, 139 982 61 42 53 1 
National service life insurance, gratuitous...| 1, 525 1, 452 22 25 24 2 
Servicemen’s indemnity... 65 2 4 6 0 
Vocational rehabilitation training: 
Korean conflict... .........-.-.-- a 15 12 2 1 0 0 
World War 827 751 33 25 18 0 
Education and training: 
151 117 22 10 2 0 
15 14 0 1 0 0 
Waiver and forfeiture: 
Waiver of overpayment............---..--.- 338 323 5 6 4 0 
Forfeiture of benefits...........------------- 150 139 2 8 0 1 
Emergency officers’ retirement_._......-------.-- 6 5 1 0 0 0 
Payment or reimbursement for medical expenses_ 529 443 34 45 7 0 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1953] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
20, 195 1, 478 16, 890 1, 827 
31,719 2, 605 26, 449 2, 665 
Disability compensation and pension: 
5, 300 183 4, 933 184 
Death compensation and pension: 
46, 407 3, 125 39, 532 3, 383 


Analysis of decisions on cases disposed of by Board of Veterans Appeals 


(Fiscal year 1952] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded | drawn | missed 
affirmed | reversed 
ee .--| 63, 467 54,039 4, 584 4,077 740 27 
Disability: 
World War II-_-____- 28, 058 22, 666 2, 620 2, 332 10 
7, 342 6, 500 303 473 64 2 
Regular Establishment --.--_...............-- 3, 2, 878 138 277 29 1 
Spanish-American War-._............------ 169 153 4 7 4 1 
Indian wars... . ae 0 0 0 0 0 0 
Death: 
Korean conflict --._. — 91 69 7 14 1 0 
3, 524 3, 166 137 185 36 0 
World War I---__- 1,710 1, 549 97 58 6 0 
Regular Establishment --.__.............---- 501 450 21 28 2 0 
civil W “aa 191 186 3 0 2 0 
il ll ll 0 0 0 0 
wars... : 1 1 0 0 0 0 
War 1 risk term and U.S. Government life 
insurance -__._._- 118 100 4 7 5 2 
National service life insurance --........-.-- 996 2,770 72 50 9a 5 
Servicemen’s indemnity _-.-_..............-.. 12 0 1 2 0 
Vocational rehabilitation and education: 
Public Law 16, 78th Cong., as amended_-.--_- 916 81 37 40 25 1 
Public Law 346, 78th Cong., as amended_-_._| 13, 845 12,171 1,107 435 127 5 
loans, and readjustment allow- 
31 30 1 0 0 0 
pn officers’ retirement: 
ppeals - 3 3 0 0 0 0 
Original deter tions 2 1 1 0 0 0 
Total cases considered -.........-...-..--. 53, 436 ‘ 
Ratio of decisions to cases. 
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Analysis of decisions on compensation and pension cases disposed of by Board 
ard of Veterans Appeals 


[Fiscal year 1952) 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
ded 
Disability compensation: 
838 
365 Disability compensation and pensio 
184 
37 Death compensation and pension: 
u 
Analysis of decisions on cases disposed of by Board of Veterans Appeals 
[Fiscal year 1951] 
Decisions 
—" Claims involved 
Previous} Previous Re- With- | Dis- 
is- Total | decisions | decisions | manded | drawn | missed 
ssed affirmed | reversed 
67, 479 57, 280 4, 872 4, 426 873 28 
27 
—— Disability: 4 
37, 118 30, 647 3, 328 2,625 512 6 
0 9, 728 8, 719 384 525 95 5 
10 Regular Establishment. ...--.-..----------- 3, 946 3, 470 185 282 i) 0 
2 Spanish-American War......-....-.--.--.--- 159 149 3 7 0 0 
1 0 0 0 0 0 0 
1 2 2 0 0 0 0 
0 Death: 
3, 092 2, 644 187 194 66 1 
0 2, 168 1, 950 149 52 15 2 
0 Regular Establishment. -.............-.---.- 513 457 25 29 1 1 
0 Spanish-American War....-...-.-.--.-.---. 209 196 5 5 3 0 
0 19 19 0 0 0 0 
0 1 1 0 0 0 0 
0 Insurance: 
0 War risk term and U.S. Government life 
National service life insurance __--.....----- 2, 222 1, 953 116 105 45 3 
2 Vocational Rehabilitation and Education: 
5 Publie Law 16, 78th Cong., as amended_-.-- 1,217 1,068 68 58 23 0 
0 Public Law 346, 78th Cong., as amended__..| 6, 846 5, 809 407 533 90 7 
Basic eligibility, loans and readjustment allow- 
1 80 76 2 0 2 0 
5 Emergency officers’ retirement: 
4 4 0 0 0 0 
0 Original determinations-.__......-..------- 7 6 0 0 0 1 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1953] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
20, 195 1, 478 16, 890 1, 827 
, 847 135 5, 347 365 
Disability compensation and pension: 
1, 439 130 1,188 121 
5, 300 183 4, 933 184 
1,095 42 1,016 37 
Death compensation and pension: 
46, 407 3, 125 39, 532 3, 383 
Analysis of decisions on cases disposed of by Board of Veterans Appeals 
[Fiscal year 1952] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded | drawn | missed 
affirmed | reversed 
Total .| 63, 467 54, 039 4, 584 4,077 740 27 
Disability: 
513 32 6 0 
World War II__ .--| 28,058 22, 666 2, 620 2, 430 332 10 
7, 342 6, 500 303 473 64 2 
Regular Establishment --.-._.............-.-- 3, 323 2, 878 138 277 29 1 
Spanish-American War-..............-.---- 169 153 4 7 4 1 
wars... 0 0 0 0 0 0 
Korean conflict. - a 91 69 7 14 1 0 
World War IT-_-______ 3, 524 3, 166 137 185 36 0 
World War I__-____ 1,710 1, 549 97 58 6 0 
Regular Establishment. -.__.........-- 501 450 21 28 2 0 
Spanish-American War--__..............---- 191 186 3 0 2 0 
Sp ll ll 0 0 0 0 
Indian wars. -- 1 1 0 0 0 0 
Insurance: 
War risk term and U.S. Government life 
a 72 50 99 5 
y q 0 1 2 0 
Vocational rehabilitation and education: 
Public Law 16, 78th Cong., as amended_--_- 916 813 37 40 25 1 
Public Law 346, 78th Cong., as amended____| 13, 845 12,171 1,107 435 127 5 
Basic eligibility, loans, and readjustment allow- 
31 30 1 0 0 0 
Emergency officers’ retirement: 
‘See 3 3 0 0 0 0 
Original determinations 2 1 1 0 0 0 
Total cases considered 53, 436 |. 
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Analysis of decisions on compensation and pension cases disposed of by Board 


ard of Veterans Appeals 
[Fiscal year 1952] 
Decisions 
Claims involved 
ae Total Allowed Denied | Remanded 
nded 
Disability compensation: 
Service connection __ 19, 285 1, 559 16, 004 1, 722 
1, 827 Increased rating_.._-- 12, 180 1, 256 9, 895 1,029 
838 
— 31, 465 2, 815 25, 899 2, 751 
2, 665 ange 5, 456 102 5,014 340 
365 Disability compensation and pension: 
2, 145 180 1, 797 168 
AD 2, 529 165 2, 208 156 
37 Death compensation and pension: 
— 45, 544 3, 362 38, 142 3, 544 
3, 383 
Analysis of decisions on cases disposed of by Board of Veterans Appeals 
[Fiscal year 1951] 
Decisions 
—* Claims involved 
Previous} Previous Re- With- | Dis- 
dis- Total | decisions | decisions | manded | drawn | missed 
issed affirmed | reversed 
‘ a. vnccemcesccnsuinesneasapataraagee 67,479 57, 280 4, 872 4, 426 873 28 
Disability: 
TE cc ccdcthdtciemepnddarwegauine’ 37, 118 30, 647 3, 328 2, 625 512 6 
0 9, 728 8, 719 384 525 95 5 
10 Regular Establishment. ...-.---.-.--------- 3, 946 3,470 185 282 9 0 
2 Spanish-American War.........--.---.-.-.- 159 149 3 7 0 0 
1 2 2 0 0 0 0 
0 Dea 
3, 092 2, 644 187 194 66 1 
0 Ware wer L_......... 2, 168 1, 950 149 52 15 2 
0 Regular Establishment 513 457 25 29 1 1 
0 Spanish-American War 209 196 5 5 3 0 
0 daw 19 19 0 0 0 0 
0 1 1 0 0 0 0 
0 Insurance: 
0 War risk term and U.S. Government life : 
148 110 13 ll 12 2 
National service life insurance __-..-.....--- 2, 222 1, 953 116 105 45 3 
2 Vocational Rehabilitation and Education: 
5 Publie Law 16, 78th Cong., as amended_..-- 1,217 1, 068 68 58 23 0 
0 Public Law 346, 78th Cong., as amended__.-| 6, 846 5, 809 407 533 90 7 
loans and readjustment allow- 
5 Emergency officers’ retirement: 
4 4 0 0 0 0 
0 Original 6 0 0 0 1 
0 Ratio of decisions to 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


(Fiscal year 1951] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
Service connection - -- ee 25, 061 2, 107 21, 164 1,790 
Increased rating 16, 128 1, 409 13, 559 1, 160 
Total__-- 41, 189 3, 516 34, 723 950 
Disability pension. 5, 133 5, 420 316 
compensation and pension: 
Miscellaneous. 3, 268 251 2, 844 173 
Death compensation - -- at Ss 2, 765 241 2, 360 164 
Death pension... ............. 37 558 42 
Death compensation and pension: 
Miscellaneous-_ 2, 511 88 2, 349 74 
Total__-_- 56, 955 4, 266 48, 254 3, 719 


Analysis of decisions on cases disposed of by Board of Veterans Appeals 


[Fiscal year 1950] 
Decisions 
Claims involved 
Previous | Previous Re- With- | Dis- 
Total | decisions | decisions | manded | drawn | missed 
affirmed | reve 
Total_ 77, 245 64, 591 6, 486 5,345 787 36 
Disability: 
46, 920 38, 107 4, 885 3, 380 532 16 
11, 576 10, 188 464 850 69 5 
Regular Establishment ---...........-.-..-- 3, 953 3, 521 168 256 7 1 
— -American War- 184 169 9 6 0 0 
2, 656 2, 211 212 195 37 1 
Di! ee 2, 048 1,840 140 54 11 3 
Regular Establishment. --...........-.---.-- 497 447 22 26 2 0 
Spanish-American War. -...........-..------ 236 230 2 3 1 0 
21 20 1 0 0 0 
4 4 0 0 0 0 
Insurance: 
War risk term and U.S. Government life : 
183 146 7 25 4 1 
National service life insurance _-__.......-.- 2, 206 1, 960 87 110 42 7 
Vocational rehabilitation and education: 
Public Law 16, 78th Cong., as amended___.. 1, 293 1, 161 59 61 12 0 
Public Law 346, 78th Cong., as amended_...| 5, 284 4, 408 425 379 70 2 
Basic ere loans and readjustment allow- 
176 172 4 0 0 0 
officers’ retirement: 
3 2 1 0 0 0 
5 5 0 0 0 0 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals 


[Fiscal year 1950] 
Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
Service connection -- 29, 657 2, 589 24, 902 2, 166 
Increased rating 21,149 2,479 17, 128 1, 542 
Total... 5 50, 806 5, 068 42,030 3, 708 
Disability pension. 7, 068 186 6, 290 592 
Disability compensation and pension: 
Miscellaneous. - 4, 129 272 3, 665 192 
2, 759 238 2, 358 163 
Death pension 522 32 449 41 
Death compensation and pension: ‘ 
Miscellaneous. .............. 2, 126 107 1,945 74 
68, 095 5, 903 56, 737 4,770 


Mr. Sartor. The reason that I ask for these is that they substantiate 
what I was suspicious of, that it seems that the number of cases allowed 
seem to be in direct proportion to the number of cases that are appealed. 
And when you have 50,000 cases, your 10 percent is between 10 and 11 
percent, and you have between 5,000 and 5,500. And when you have 
60,000 cases appealed, you have between 6,000 and 6,600. And when 
sha have got 46,000 cases, lo and behold, you have got about 4,600 cases 
alone. 

It seems to me that there is a direct relation that this committee 
should take a look at, that there are just about 11 percent of the cases 
that are appealed, between 10 and 11 percent, every year. It doesn’t 
make any difference how many appeals are involved. There seems to 
be a formula down there, that this Board has gotten, that “about 1 in 
ever 10, we will allow, boys, and the rest of them get thown out the 
window.” 

That follows because yesterday we got told that over the past 10 
years there have been 15 dissenting opinions filed every ot In 
about 1 case of every 10,000 comaeld gets mad and files a dissenting 
opinion. 

Now even the Supreme Court of the United States does better than 
that. They have got one about every other decision, at least. 

Mr. Morse. I used to clerk for a court, Mr. Chairman, back in Mas- 
sachusetts, in which the chief justice prohibited dissents. I think I 
had better find that window that you were referring to. 

Mr. Saytor. Now, Mr. Morse, let me ask you this: Will you put that 
chart up, which shows us the organization of the Board of Appeals. 

First let me ask you where, in the total organization of the Veterans’ 
Administration, does the Chairman of the Board of Veterans Appeals 
stand ? 

Mr. Morse. The Chairman of the Board of Veterans Appeals reports 
directly to the Administrator of Veterans’ Affairs. The Chairman has 
a responsibility for the administration of the appellate responsibilities 
of the Board of Veterans Appeals. 
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Mr. Sartor. In matters of making and determining policy, of the 


Veterans’ Administration, in the light of legislation passed by Con- 
gress, is the Chairman of the Board of Veterans Appeals a member of 
that group? 

Mr. Morse. No, sir; the policy board which was established by the 
present Administrator—I believe that is correct, Al; established be- 
fore my time, Mr. Chairman—consists of the Administrator, the 
Deputy, the heads of each of the three line departments, the Chief 
Medical Director, the Chief Benefits Director, the Chief Insurance Di- 
rector, plus the Comptroller of the agency and the General Counsel. 
That is the policy board. 

Mr. Sartor. All right. On your chart you have shown that there 
are 11 board sections, composed of 37 members. Is that correct ? 

Mr. Morse. Yes, sir. 

Mr. Saytor. And the usual situation is that three members make up 
each board section ? 

Mr. Morse. Yes, sir. 

Mr. Sartor. Now the first chart on there is medical advisers. How 
many medical advisers are there to the Board of Veterans Appeal? 

Mr. Morse. There are many medical members of the Board, but 
medical advisers as such, I believe we just have one at the moment. 

Mr. Stancru. In the medical advisory bloc, sir, those are specialists 
in particular areas. There have never been more than three. There 
is now only one. But as for medical advisers in the sense that I 
believe the Congressman is using the word, there are medical consult- 
ants in the consultant service who work with the sections of the Board. 

Mr. Morse. 14 of those; and one medical adviser. 

Mr. Saytor. That is what I am getting to. There is only one 
medical adviser ? 

Mr. Morse. In this particular bloc here; yes, sir. 

Mr. Sartor. Now, on the right hand side of the chart, it says “Legal 
advisers.” How many legal advisers are there ? 

Mr. Morse. Two. 

Mr. Sranot. In that bloc. There are also legal consultants and 
attorney advisers. 

Mr. Saytor. Let us only take that bloc. We are going to go down 
the rest of the chart in a minute. 

Now, then, down below, you have consultant service. How many 
men are there in the consultant service ? 

Mr. Sranciu. A total of 84 as of today, sir; 14 of which are doctors, 
and 70 of which are attorneys. 

Mr. Sartor. Now, on the other side, management service: How 
many members are there in the management service section ? 

Mr. Sranci. There are approximately 141 administrative and 
clerical employees most of whom are in the management service, who 
make up the typists and the transcribing pool, the clerical personnel, 
for the docketing of cases, the mail and records. the correspondence 
clerks, and people of that category. Those are the service troops. 

Mr. Saywor. So that as far as this committee is concerned, those 
141 people have absolutely nothing to do with the reviewing of the 
evidence, with the determining of the medical problems involved, or 
the determination of the Board. They are merely the housekeeping 
troops that carry out the functions of transcribing the decisions or 
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writing up the advice which the consultant service gives, and the final 
decisions of the Board. Is that correct? 

Mr. Morse. Essentially ; yes, sir. 

Mr, Saytor, Then we have, if my figures are correct, 1 medical 
adviser, 2 legal advisers, 84 members of the consultant service, and 
37 Board members, or a total of 124 people in the Veterans’ Admin- 
istration who handle these appeals. 

Mr. Morse. Two more; the Chairman and the Vice Chairman, to 
make 196. 

Mr. Sartor. But the Chairman and the Vice Chairman do not par- 
ticipate in the decisions themselves, unless there is an appeal from 
the decision of the Board to the Chairman for review ? 

Mr. Morse. Yes, sir. And the Chairman will participate, sir, where 
there is a dissenting opinion. If there is a dissenting opinion from 
the section itself, the Chairman then has a vote. 

Mr. Sartor. All right. Now, in view of the fact that last year, 
in fiscal 1959, according to your figures, you had 46,696 cases: What 
is the average number of cases handled by each one of the 84 
consultants? 

6 um tues What was the total figure you offered, Congressman 
aylor 

Mr. Sartor. 46,696, which is the figure which I take right off of 
the top, here. 

Mr. Morse. May I direct this to Mr. Stancil? 

Mr. Sartor. Yes. 

Mr. Sranciu. The 46,696 figure that you are using, sir, is an action 
or an issue figure; not the number of. cases. The total number of 
cases before the Board during fiscal year 1959 was 36,302. 

Did I understand you asked the time devoted to each case? 

Mr. Saytor. I didn’t ask the time devoted to each case. First I 
want to know how many cases were referred to each one of these 84 
consultants. 

Mr. Stancow. Well, I can’t do the arithmetic in my head. All of 
the cases were referred to the consultant force. The 36,000 cases. 

As Mr. Morse said, the consultants perform what is roughly analog- 
gous to a law-clerk action to the associate members. The associate 
members had on an average of 13.7 cases per day for each section of 
the Board. 

Mr. Sartor. Now, what you are coming down to telling us, then, 
is that these 84 people in the Consultant Service must handle, review 
all of the evidence, look over all of the files, which, according to the 
Administrator’s reply to H.R. 947, are so voluminous that it. takes a 
day or more to find the pertinent facts upon which to base the de- 
cision—I want to know how you can get ongroey that can handle 
these cases and make a conscientious review of them. 

In other words, the thing has come down, according to your own 
figures here, that you just do not spend more than 30 minutes, assum- 
ing you do not have any coffee breaks, assume that you do not have 
any time off for sickness, and assuming that you have to work 8 
hours every day, for 50 weeks a year. 

Now even in private industry, that is an impossibility. In Gov- 
ernment, it would be phenomenal to find anyone who would do half 
of that. I want to know how you can come up here and tell us that 
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these 84 men that you have got down there are able to spend more 
than 30 minutes on any case. 

Mr. Morse. Congressman Saylor and Mr. Chairman, first let me 
correct one thing. We have coffee breaks. 

Big Saytor. I know that. I have been down there. I have seen 
them. 

Mr. Morse. But to do a little bit of simple arithmetic, just apply- 
ing the figures that you have used, there are 84 consultants, with our 
36,000 cases, and that is an annual load of about 430 cases per year 
9 consultant, which is something around 2 cases a day per con- 
sultant. 

Mr. Sartor. Now, let me ask you; because I am coming down 
there, and I am going to get some of these 84, and I am going to 
walk in, and indiscriminately I am going to go to their office and ask 
them for their last week’s files. So you had better be a little careful 
of this arithmetic, Mr. Morse. I am coming down there and find out 
how these fellows work. 

Go right ahead. 

Mr. Morse. Yes. Well, using that figure, on a pure arithmetical 
basis, each consultant would be responsible for approximately 430 
cases a year. Now, the 30-minute figure which the Congressman 
cited I believe refers to the time that each associate member takes in 
consideration of a case, which would be aggregating the time of the 
three members, 90 minutes per case. 

Mr. Sartor. Now, what percentage, can you tell us, of the run of 
these cases are allowed—of the cases which are considered ? 

Mr. Morse. About 10 percent, Congressman Saylor. We do not 
figure the batting average, however, until after the season closes. 

Mr. Sartor. I realize that. But it is rather unusual that your 
records over the past year show that you have had a pretty consistent 
batting average. We would not do very well, except for the Sena- 
tors. 

Now, how many cases each year are remanded ? 

Mr. Morse. About 10 to 11 percent, Mr. Chairman. 

Mr. Sartor. Now, of those cases that are remanded, how many 
return to the Board for their consideration ? 

Mr. Morse. I do not have that figure available. Those go back to 
the Department of Veterans Benefits. 

Mr. Srratron. The question was: How many of the cases that are 
remanded, that come back, are actually returned to the Board of 
Veterans Appeals? 

Mr. Sartor. Yes. Of the cases sent back to the district office, how 
many of them again come back to the Board ? 

Mr. Srratron. The rate then would depend on the rate of allow- 
ance of the regional office. 

Mr. Sartor. That is a simple matter. That is a foregone conclu- 
sion. I am trying to find out what that is. 

Mr. Srratron. I do not have the figure of the number of cases that 
are returned to the Board of Veterans Appeals. 

Mr. Srratrton. I do not have the figures of the number of cases that 
are remanded are allowed ? 

Mr. Stratton. Allowed by the local office ? 

Mr. Sartor. Allowed by the local office. 
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Mr. Srratron. I think that is around 20 percent. 

Mr. Stancit. We do not have an exact statistical fi on that, but 
the procedure is that if the field office does allow the benefit appealed 
for, the case is automatically returned to the Board. 

Mr. Srratron. This would mean about 80 percent are actually 
returned to the Board of Veterans Appeals. 

Mr. Saytor. All right. Now, then, of the cases that are denied, 
how many cases do you have where there is a request that they be 
reconsidered ? 

Mr. Morse. A total of 428 in fiscal year 1959, that were reconsid- 
ered, Congressman Saylor. 

Mr. Sartor. That is about 1 percent ? 

Mr. Morse. A little more than 1 percent. 

Mr. Saytor. Now can you tell me how many of the cases that are 
reconsidered are allowed ? 

Mr. Morse. About 10 percent. 

Mr. Sartor. Again we come back to that arithmetical figure of 10. 

Mr. Morse. In addition, there would be about 15 percent remanded 
cases, and that gets off the 12 percent we were talking about. I am 
pleased to see the variety. 

Mr. Sartor. All right. Now, how many personal hearings are 
attended in Washington by the veterans themselves? 

Mr. Morse. Mr. Stancil, can you answer that, please? 

Mr. Srancm.. 1,058 formal hearings in fiscal year 1959. 

Mr. Sartor. Now, are they formal hearings at which either the 
veteran himself or a representative from one of the veterans’ organ- 
izations appeared in his behalf? 

Mr. Sranciz. Those would be hearings at which someone appeared, 
either the claimant or someone in his behalf, predominantly the 
service organizations, sometimes attorneys, frequently Members of 
Congress or their administrative assistants. 

Mr. § Sartor. This I am asking as a matter of personal information, 
because my record down there has been so far below 10 percent. I 
am wondering how many times Members of Congress or Members 
of the Senate appear down there on cases. 

Mr. Sranciu. The total was 339 occasions in 1958, 

Mr. Saytor. How many of those were allowed ? 

Mr. Stanciu. I do not have that. 

Mr. Morse. I am sure we do a little better there, Congressman. 

Mr. Saytor. This is a matter of personal pride; because my batting 
average in this case goes to zero. 

Mr. Morse. Just as an aside, Congressman Saylor, I formerly was 
administrative assistant to a Member of the Senate, Leverett Salton- 
stall, of Massachusetts, and I used to get into this once in a while, 
and I batted for about 80 percent. 

Mr. Sartor. I better talk to you on the side in this and find out what 
your method was. 

Mr. Morse. I batted four out of five. 

Mr. Saytor. He was batting so well that they brought him over 
there. They could not have that situation. 

Now, what percentage of these 36,000 cases are pension cases? 
Does anyone know? 
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Mr. Sranciz. The last fiscal year approximated 11 to 12 percent 
of pension cases. We expect that will increase. 

Mr. Sartor. Now, can you tell me the percentage of the pension 
cases that were allowed, as compared with the total cases that were 
allowed ¢ 

Mr. Sranci. I do not have that, sir. I would be glad to get it and 
submit it to you immediately after the hearing. 

Mr. Sayior. All right. Mr. Patterson just handed me a record, 
here, that shows that in the figures that you submitted in fiscal 1959, 
there were 5,333 decisions on disability pensions, and there were 211 
that were allowed and 4,663 denied, and 459 remanded. Is that 
correct ? 

(The material referred to follows :) 


Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals, fiscal year 1959 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
12, 031 1, 130 9, 984 917 
29, 475 2, 217 24, 976 2, 282 
Disability compensation and pension: 
1, 585 122 1, 342 121 
Death compensation (includes dependency and in- 
dividual compensation) --..--........-.-.--..-------- 3, 185 156 2, 747 282 
Death compensation and pension: 


Mr. Sranctu. Yes, sir. 

Mr. Sartor. One of the reasons that I asked for a monthly report 
for a fiscal year was to find out whether or not there was any pattern 
followed; whether or not there was the same batting average or 
whether or not around Christmas time you got a little more liberal. 

Have you ever found yourself having a little more Christian charity 
at Christmas time than at other times? Or is that Board so hard- 
boiled that Christmas does not mean anything to them ? 

(The material referred to follows :) 
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Analysis of decisions on compensation and pension cases disposed of by Board 
of Veterans Appeals, fiscal year 1959 


MONTH OF JUNE 1959 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
1, 635 64 1, 410 161 
1, 165 101 95 
“ 2, 800 165 2, 379 256 
Disability pension..................- 336 7 299 30 
Disability compensation and pension 
Miscellaneous... 
Withdrawn. 
Death compensation (includes dependency and indi- 
vidual compensation) 
Death pension 
Death compensation and pension 
Miscellaneous... 
3, 718 203 3, 154 347 
MONTH OF MAY 1959 
Disability compensation: 
1, 230 106 994 130 
894 91 737 66 
2, 124 197 1, 731 196 
Disability compensation and pension: 
Death compensation (includes dependency and indi- 

Death compensation and pension: 

2,995 249 2, 455 281 
MONTH OF APRIL 1959 
Disability compensation: 
1, 355 100 1, 120 135 
2, 267 186 1, 869 212 
Disability compensation and pension: 
135 14 lll 10 
Death compensation (includes dependency and indi- 

Death compensation and pension: 
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Analysis of decisions on compensation and pension cases disposed of by Board of 
Veterans Appeals, fiscal year 1959—Continued 


MONTH OF MARCH 1959 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
Service connection -. 1,491 100 1, 282 109 
Increased rating 1,078 95 904 79 
Total. 2, 569 195 2, 186 188 
Disability pension _- 324 22 40 
Disability compensation and pension: 
Miscellaneous... 173 16 140 17 
Withdrawn. 16 
3 
Death compensation (includes dependency and indi- 
vidual compensation) - 291 29 248 4 
Death pension 129 118 7 
Death compensation and pension: 
Miscellaneous___ 38 32 2 
Total. 3, 545 270 2, 986 268 
MONTH OF FEBRUARY 1959 
Disability compensation: 
1, 374 101 1,170 103 
394 22 344 28 
Disability compensation and pension: 
Death compensation (includes dependency and indi- 

Death compensation and pension: 

21 3 16 2 
MONTH OF JANUARY 1959 
Disability compensation: 
2, 037 129 1, 741 167 
Disability compensation and pension: 
Death compensation (includes dependency and individ- 

Death compensation and pension: 

37 1 35 1 
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Analysis of decisions on compensation and pension cases disposed of by Board of 
Veterans Appeals, fiscal year 1959—Continued 


MONTH OF DECEMBER 1958 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
1, 499 94 1, 293 112 
959 122 783 54 
, 2, 458 216 2,076 166 
487 17 437 33 
Disability compensation and pension: 
Death compensation (includes dependency and in- 

dividual « 260 15 228 17 
Death compensation and pension: 

36 1 31 4 
3, 497 269 2, 961 245. 
MONTH OF NOVEMBER 1958 
Disability compensation: 
1, 233 69 1, 072 92 
2, 078 155 1, 766 157 
Disability compensation and pension: 
Death compensation (includes dependency and indi- 

Death compensation and pension: 

Total... 2, 959 190 2, 524 234 
MONTH OF OCTOBER 1958 
Disability compensation: 
1, 136 119 926 91 
2, 722 233 2,°250 239 
Disability compensation and pension: 
Death compensation (includes dependeacy and indi- 

widuel compensation). 2... 276 9 243 24 
Death compensation and pension: 
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Analysis of decisions on compensation and pension cases disposed of by Board of 
Veteranss Appeals, fiscal year 1959—Continued 


MONTH OF SEPTEMBER 1958 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
1, 436 81 1, 273 82 
1, 215 105 1,025 85 
Disability compensation and pension: 
Death compensation (includes dependency and indi- 
vidual, compensation) - - 
Death compensation and pension: 
3, 816 236 3, 313 261 
MONTH OF AUGUST 1958 
Disability compensation: 
ervice co aa a 1, 639, 92 1, 440 107 
1,051 94 878 79 
2, 690 186 2, 318 186 
Disability compensation and pension: 
Death compensation (includes dependency and individ- 

nap 312 18 273 21 
Death compensation and pension: 

17 0 15 2 
3, 725 244 3, 211 263 
MONTH OF JULY 1958 
Disability compensation: 
1, 729 96 1, 544 89 
2, 728 170 2, 396 162 
519 16 467 36 
Disability compensation and pension: 
130 8 117 5 
Death compensation (includes dependency and indi- 

140 6 118 16 
Death compensation and pension: 

30 28 0 

3, 864 209 3, 400 250 
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Analysis of decisions on compensation and pension cases disposed of by Board of 
Veterans Appeals, fiscal year 1958 


MONTH OF JUNE 1958 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
Disability compensation: 
2, 296 124 2,041 131 
caked 1, 498 101 1, 306 91 
3, 794 225 3, 347 222 
Disability compensation and pension: 
144 7 125 12 
Death compensation (includes dependency and indi- 

Death compensation and pension: 

5, 286 309 4, 610 354 
MONTH OF MAY 1958 
Disability compensation: 
1, 586 84 1, 395 107 
2, 574 148 2, 234 192 
Disability compensation and pension: 
Death compensation (includes dependency and indi- 

279 19 244 16 
Death compensation and pension: 

Miscellaneous. 15 1 13 1 
Withdrawn_-__ 
Dismissed 
MONTH OF APRIL 1958 
Disability compensation: 
1,652 110 1,397 145 
Disability compensation and pension: 
86 5 74 7 
Death compensation (includes dependency and indi- 

Death compensation and pension: 


Withdrawn 
Dismissed 
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Analysis of decisions on compensation and pension cases disposed of by Board of 
Veterans Appeals, fiscal year 1958—Continued 


MONTH OF MARCH 1958 


Decisions 
Claims involved 
Total Allowed Denied | Remanded 
‘Disability compensation; 
Service connection. 1, 816 120 1, 576 1% 
Increased rating 1,044 109 848 8 
2, 860 229 2, 424 207 
‘Disability compensation and pension: 
Death commpaanesion (includes dependency and individ- 

146 13 112 2 
Death compensation and pension 

3, 932 307 3, 313 304 
MONTH OF FEBRUARY 1958 
Disability compensation: 
1, 322 89 1, 134 9 
798 75 665 8 
Disability compensation and pension: 
77 6 65 6 
Death compensation (includes dependency and individ- 

207 13 179 15 
Death compensation and pension: 

2, 810 206 2, 396 204 
MONTH OF JANUARY 1958 
Disability compensation: 
1, 692 71 1, 478 148 
1,016 64 872 80 
2, 708 135 2, 350 228 
Disability compensation and pension: 
102 9 85 8 
Death compensation (includes dependency and indi- 

vidual compensation) ..................--------..---- 249 14 219 16 
Death compensation and pension: 

3, 693 180 3, 215 285 
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rd of Analysis of decisions on compensation and pension cases disposed of by Board of 
Veterans Appeals, fiscal year 1958—Continued 
. MONTH OF DECEMBER 1957 
Decisions 
Claims involved 
anded Total Allowed Denied | Remanded 
Disability compensation: 
Service connection... 1,793 102 1, 558 133 
8 Increased rating 964 138 751 75 
ont Total 2, 757 240 2, 309 208 
30 Disability pension age 4. 423 12 374 37 
compensation and pension: 
0 Miscellaneous. .___. 139 15 112 12 
Death compensation Sowa dependency and indi- 
35 vidual compensatio 281 24 228 29 
91 Death pension.................. 106 15 80 ll 
ie Death compensation and pension: 

1 Miscellaneous 31 7 24 0 
Withdrawn. 0 

304 3, 752 313 3, 127 297 
MONTH OF NOVEMBER 1957 
Disability compensation: 
99 1, 813 77 1, 621 115 
16 Disability 561 14 501 46 
Disability compensation and pension: 

Death compensation (includes dependency and indi- 
15 18). 15 146 20 
Death compensation and pension: 

MONTH OF OCTOBER 1957 
Disabilit tion: 
1, 768 107 1,514 147 
Increased rating................-....--------.------ 1,220 121 1,009 99 

22] Disability compensation and pension: 

16] Death compensation and pension: 

15 Miscellaneous (includes dependency and individual 

47 5 41 1 

4,131 303 3, 502 318 
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Analysis of decisions on compensation and pension cases disposed of by Board of 
Veterans Apepals, fiscal year 1958—Continued 


MONTH OF SEPTEMBER 195? 


Decisions 
Claims involved. 
Total Allowed Denied | Remanded 
Disability compensation: 
1,006 91 836 79 
Disability compensation and pension: 
144 13 117 14 
185 16 156 13 
57 4 46 7 
Death compensation and pension: 
32 0 31 1 
3, 211 227 2,701 278. 
MONTH OF AUGUST 1957 
Disability compensation: 
1, 359 75 1, 157 127 
963 81 818 64 
2, 322 156 1,975 191 
Disability compensation and pension: 
161 ll 127 23 
57 3 44 10 
Death compensation and pension: 
Miscellaneous (includes dependency and individual 
3, 267 187 2, 803 271 
MONTH OF JULY 1957 
Disability compensation: 
1, 306 87 1, 103 116 
759 67 621 71 
Disability compensation and pension: 
422 21 372 29 
Death compensation and pensio 
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Mr. Sranciu. It would be difficult to answer that question and make 
any points. It would be human nature, perhaps. But I might explain 
one thing to the Congressman that could have an effect on the figures 
in December. We do make a special effort ae the 30 days prior 
to Christmas to expedite the release of any action which grants benefits 
and the correspondence action to promulgate this action is expedited. 

Mr. Saytor. The reason I ask that: In these figures for fiscal 1958, 
November, you only allowed 190 cases. In December 1958, you al- 
lowed 269. And then when the state of the Union message was 
delivered in January of 1959, you only allowed 166. The moral of this 
story is that if you have to havea case before the Veterans’ Administra- 
tion, make sure it is heard in December. 

Now, on the 11 sections that you have got down here, Board sec- 
tions, have the Administrator or yourself ever examined the decisions 
which those Boards make to determine whether there is any pattern 
that one Board, which has to do with cardiac diseases, might be a 
little easier than the one that deals with Philippine cases? Or the 
one that deals with education and training might be a little tougher 
than the one that deals with prisoner of war cases, or vice versa? 

Mr. Morse. Mr. Saylor, I have examined a number of decisions of 
the Board. I have examined them personally. However, I have not 
attempted to examine them section by section, due to the fact that 
the membership of the several sections rotate from time to time, and 
it would be impossible for me to do it in that order. 

Mr: Saytor. Has this always been the pattern, that the Board sec- 
tions have rotated ? 

Mr. Morsr. I believe so, sir. 

Mr. Sartor. Then that takes away a little of the credence that you 
wanted to give in your original statement, that these Board sections 
were experts in their field. They are not so expert that they cannot 
= rotated. We can pick out one of these floating members and stick 

im in. 

Mr. Morse. We have floating experts, sir. 

Mr. Sartor. I just want to make sure that these people who come 
here and went from section to section—whether or not they were so 
expert that you could put them in any one of the 11 sections, and 
they automatically became an expert. They became “the man from out 
of town” as soon as they got put on the new Board ? 

Mr. Morse. No, sir. A number of these members as they become ex- 
perienced in any particular specialty will of course become expert in 
that specialty. However, by exposure to other areas they will acquire 
a certain degree of skill there, too. 

Mr. Sayvor. All right. Now let me ask you this question. Of the 
total number of cases which are allowed, how many are allowed by 
the Chairman of the Board of Veterans Appeals or the Vice Chairman 
of the Board of Veterans Appeals? 

Mr. Morse. If I may, I will ask Mr. Stancil to answer that. 

Mr. Srancr. Mr. Saylor, by law the Chairman does not participate 
in an individual case decision unless there is a dissent in the section 
that is considering the case. 

By law, if the members of the three-man section to whom a given 
case is assigned are unanimous in their conclusion, that becomes the 
decision with the legal effect imposed in title 38. 
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Mr. Sartor. All right. During the past year, how many times in 
these 11 Board sections has there been a dissenting opinion in which 
the case has been remanded to the Chairman for decision ? 

Mr. Sranctu. My recollection is that during the current fiscal year 
thus far, the number is about 16. 

May I add a word to what you said? It is not sent to the Chair- 
man for decision as one man. It is sent to the Chairman to either 
concur in the majority opinion or to take steps to enlarge the number 
of members considering the particular case. ‘Those are the two alter- 
natives that the Chairman exercises. 

Mr. Sartor. Now, there is a provision in the law which allows the 
Administrator to review acase. Is that correct ? 

Mr. Sranci. The law does not preclude this. 

Mr. Sartor. What is that ? 

Mr. Sranciz. The law does not preclude this. 

Mr. Sayvor. All right. How many final decisions are made by the 
Administrator ¢ 

Mr. Morsp. May I answer this, Mr. Chairman ? 

To go back to this last year, I have reviewed on request six cases. 
And in each one of the six cases I reviewed I agreed with the earlier 
decision. I donot even give 10 percent. 

Mr. Saytor. That is why they took you out of the Congress and took 
you downstairs. 

Now, the medical adviser mentioned there is not the Chief Medical 
Adviser ; is that correct ? 

Mr. Morsez. He is not the Chief Medical Director. That is correct. 

Mr. Sartor. In how many cases, do you know, has the Board re- 
ferred a case back to the Chief Medical Director? 

Mr. Sranom. To the Chief Medical Director? I do not have that 
figure offhand, but I can get it for you. 

Pg al Did you give him some idea of the number in the course 
of a year 

Mr. Srancru. It would only be a guess, sir; because we are well 
equipped with physicians in various specialized fields. We do utilize 
the facilities of the Chief Medical Director where there are special 
problems of etiology, relationship between disease entities, where he 
has, of course, an even larger staff of his own and access to outside 
consultants. 

Mr. Sartor. Now, in view of the fact that medicine is a very 
inexact science, and in view of the fact that daily, in the clinics and 
research areas of this country, new discoveries are being made with 
regard to the cause and cures of diseases with which all mankind is 
affected, what effort is being made by the Board of Veterans’ Appeals 
to see to it that not only the cases which are before them today, but 
cases which have been considered in the past and turned down because 
of the then best existing medical knowledge that existed, are being 
reviewed ? 

Mr. Stanciu. The Board has considerable training activity to keep 
abreast of modern medicine. Our doctors are cnncepdael: and are 


furnished with the standard medical journals as they come out. 
There are periodic and regular meetings with the staff of the Chief 
Medical Director for medical films or talks and lectures or seminars 
on given subjects, largely devoted to medical advances. 
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Mr. Sayvor. All right. But is there any method whereby a case. 
which last year was turned down, because at that time the best medical 
evidence claimed that the disease was not service connected, or could 
not have been service connected, when today the medical profes- 
sion, having taken another look at it, determines it could be service. 
connected—is there any method whereby a case which was turned 
down last year could be reviewed without a formal application by 
the veteran to have his case reconsidered ? 

Mr. Morse. There is none, Congressman Saylor. 

Mr. Sartor. All right. Now, one of the provisions which the Con- 
gress has directed to the Board of Veterans Appeals is that every 
veteran is presumed to be sound when he enters the service. The first 

uestion I would like to ask you, Mr. Morse, is whether you think the 
Board actually accepts this presumption ? 

Mr. Morsp. Yes, sir, I do, even to the extent of, as you probably 
know, Mr. Congressman, refusing to accept a statement from the. 
veteran himself as to the nonexistence of the disease at the time of 
entry into service as being sufficient alone to rebut the presumption. 

Mr. Sartor. The reason that I asked that question, Mr. Morse, is 
that it has been my observation, in cases which I have sent down to 
the Board of Veterans Appeals, from my office, and in talking to 
many Members of the House, that it seems to me and to many of the 
other Members of Congress that the Board which handles this in- 
dividual cases bends over backward to find an isolated statement 
that was made either by the veteran or by someone in the veteran’s 
neighborhood, that has absolutely nothing to do with it, upon which 
to hang the conclusion that the illness of a veteran preexisted service. 
I say that that is one of the reasons, one of the main reasons, that 
this type of legislation now being considered has been so seriously con- 
sidered by this committee. 

Now, assuming that the Board follows out the procedure which 
you mention and they do everything they can to presume soundness, 
do you think that the Board actually looks at an aggravation of a pre- 
existing service in the proper light? Or do you feel that their advice 
is that, having had the weakness before a man went into service, any- 
thing which he might do while he was in the service was in the line 
of duty, and, therefore, did not a vate any preexisting condition ? 

Mr. Morse. I would say, Mr. C airman and Congressman Saylor, 

that the Board is fair in these regards, insofar as any personal ac- 
quaintance I have with them. Certainly our policy is elear. The 
existence of the presumption is well established. It is a presumption, 
if we can go back to our law school days, or our days before the courts. 
And we recall, of course, that a presumption is merely a rule about 
evidence, giving certain evidence a particular quality or particular 
weight, but which will disappear in the face of adverse credible evi- 
dence to the contrary. 
We do not have anything that is close to conclusive presumption, 
nor should we, I believe, Congressman Saylor; but I believe that cer- 
tainly our policy is‘clear. If there are variations from that policy, T 
feel that either Mr. Whittier or myself should know about that. 


Mr. Saytor. All right. Then let me ask you this. And this has to. 
do with the other directive from Con to the Veterans’ Adminis- 
tration. It says that every vesnotiabile doubt should be resolved in 
favor of the veteran. 
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Now, I have seen that repeated in case after case after case that 
comes out of the Veterans’ Administration. But have we gotten to 
the sage down there that we are paying lipservice to it and disregard- 
ing it 

Mr. Morse. I think not, Congressman Saylor. Reasonable doubt, 
as I recall, is the equivalent of a substantial question within the range 
of probability, as distinct from within the range of possibility or 
speculation. 

Certainly, reasonable men, with their different approaches to any 
given set of facts, will perhaps disagree as to what does under any 
given set of facts constitute a reasonable doubt. <And it is difficult for 
us, it is difficult for any reasonable man, to be sure of a precise 
definition. 

But I know that the chairman, I know that the members, are con- 
stantly alert to the congressional mandate that every reasonable doubt, 
that is, any substantial question within the range of probability, would 
be resolved in favor of the veteran claimant. 

Mr. Sartor. Mr. Morse, it is rather unusual, because yesterday we 
had the Veterans of Foreign Wars up here to testify. And while they 
came up and took the same position that you did, it seems that one of 
the principal reasons they were able to do it is that they were just 
about. as dissatisfied, apparently, with what was happening down there 
with the Board of Veterans Appeals as some of the Members of Con- 
gress. But they took their group and went down, and they have had 
an understanding, apparently, that in the past a number of these 
things which I am asking you questions about have not been granted; 
and they have come to an understanding, down there, with you and 
the present Administrator and the present Chairman of the Board of 
Veterans Appeals, that something is going to be done about it. 

Now, it seems rather strange that a veterans’ organization takes 
the same position that you do only after they have gone down and 
agreed that these questions that I have been asking are going to be 
straightened out sometime in the future. The indication is that in the 
past they have not been. 

Mr. Morse. I think that in the past, Congressman Saylor, if I can 
go back to the remark I have just made, certainly reasonable and in- 
telligent men will differ as to what may be reasonable doubt in any 
given set of circumstances, 1 upon their particular point of 
view of the given facts before them. 

Mr. Saytor. Well, now, with regard to this question of reasonable 
doubt, the Board of Veterans Appeals is now getting an increasing 
number of death claims, growing out of veterans of World War I. 
Now, it is a notorious fact that many of the records kept by the units in 
World War I are absolutely poor, and many of them are nonexistent. 
Now, what is the policy of the Board of Veterans Appeals in these 
cases, with regard to reasonable doubt ? 

Mr. Morse. May I ask Mr. Stancil to answer this, sir? 

Mr. Sranciu. The reasonable doubt rule is applicable to all of the 
cases that we considered, Congressman Saylor. 

Mr. Saywor. I realize it is applicable. You are told by Congress 
that it is to be applicable in all cases. But here is a specific group of 
cases wherein the medical records just do not exist. Now, how far does 
the Board of Appeals require a claimant to go, so that they can create 
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a doubt in the minds of the Board that a case will be decided favor- 
ably in favor of a claimant growing out of the death claim of a World 
War I veteran ? 

Mr. Sranctu. If the documentary evidence available or the testi- 
mentary evidence available were sufficient to create a substantial ques- 
tion, within the range of probability, and there was no preponderance 
of the evidence pointing one way or the other, that culctaneel ques- 
tion would be resolved in favor of the veteran. 

Mr. Sartor. All right. Now you have got another class of cases 
down there before your Board of Veterans Appeals, that grow out of 
psychoneurosis. Then, in addition to psychoneurosis, you develop 
ulcers. Or you develop ulcers, and you then develop psychoneurosis. 

Mr. Morse. That is hopeful. 

Mr. Saytor. I want to know what the attitude of the Board is in 
this type of case. I could go down through each one of these cases 
where they specialized. That happens to be one that I see down there 
= the corner of your chart, and that is why I picked out those two 
classes. 

In other words, you can pick out various groups or combinations. 
And what I abi Eg like to know is what the attitude of the Board 
is when you have a situation which parallels the old argument: 
Which came first, the chicken or the egg? Or which came first, 
the ulcer or the psychoneurosis ? 

Mr. Srancit. Once again, Congressman Saylor, reasonable doubt 
means doubt that is present by reason of the fact that the evidence 
which has been adduced does not satisfactorily prove or disprove the 
contention. 

As I said, it leaves a substantial question within the range of prob- 
ability. And if a substantial question within the range of probability 
is created by the evidence, that has been adduced, but that evidence 
is insufficient to satisfactorily prove or disprove the contention, that 
substantial question, that reasonable doubt, must, according to our 
policy and according to our mandates received from the Congress, be 
resolved in favor of the veteran. 

Mr. Sartor. Let me ask you now in another type of case: No one 
that I know of today can tell you the cause of cancer. Now, if a man 
had cancer which preexisted his entry into service, where he has been 
operated upon and is said to be cured, and he goes into the service and 
is presumed to be sound, but the doctors find no evidence of it whatso- 
ever, and then after his training in the service again cancer appears: 
is there a presumption of aggravation in those cases? 

Mr. Srancim. The determination of that case, as any other, Con- 
gressman Saylor, would depend upon the facts of the individual case ; 
the medical testimony that had been adduced in favor of the claimant. 
And if that medical testimony were sufficient to create, by preponder- 
ance, an evidentiary determination that there was an aggravation, the 
Board would certainly so find. 

If, on the other hand, it, standing alone, was not sufficient to prove 
or disprove the contention, then the reasonable doubt rule would hve 
sppheation, and the determination would be made in favor of the 
claimant. 

Mr. Sartor. But you go down there, and you ask any of the 
doctors—your senior medical officer down there, your medical ad- 
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Mr-pied and there is not a one of them that will swear that it did or 
id not. 

Now, in those cases, where the medical profession cannot take a 
positive stand, then what is your situation ¢ 

Mr. Srancu.. It would depend entirely upon the credibility of the 
evidence which had been adduced. If it was sufficient to establish by 
preponderance a service connection, the determination would be in 
that direction. If, on the other hand, it was totally insufficient to es- 
tablish it, there would be a denial of service connection. 

If the middle ground is reached, and the evidence is neither sufli- 
cient to prove nor disprove, then the substantial question raised would 
necessarily, by the policy established by the Congress, be resolved in 
favor of the veteran. 

Mr. Sartor. Now, in talking to some people who have worked 
down there in the Veterans’ Administration, they say that there is a 
pet phrase that is used by the Board of Veterans Ap als. And it is 
called the MSA test. When I heard of it, I said, MSA ” T tried 
to use what little mental ingenuity I had to try to figure out some asso- 
ciation with it. And finally the only interpretation that I can get 
on MSA is “main strength and awkwardness,” which apparently a 
to do with the fact that the American boy is pretty strong, and when 
he gets taken into the service as a young boy he is a little awkward 
and there is no real basis for any decision down there in his favor, so 
“Let’s decide this case against it.” 

I want to know how widespread this MSA test is to these 39,000 
_ se we handled last year down there in the Board of Veterans 

peals. 
r. Morse. Congressman Saylor, I must not only plead ignorance, 
but I also must plead a lack of ingenuity. 

I haven’t heard the phrase in years, sir. I am sure it has no appli- 
cability in the sense that the Congressman suggests. 

Mr. Sarvor. There is no doubt that that phrase sppeate in the 
Veterans’ Administration, and whether it appears on the surface or 
the subsurface, it has been used as a reason for not granting service- 
connected pensions to veterans in the past. 

I just want to know whether or not that situation still exists, either 
on the surface or underground. 

Mr. Morsr. Congressman, perhaps my ignorance will serve me in 

stead here. Because of my 18 months with the Veterans’ Admin- 
istration, I have learned most of the alphabet. That is one particular 
combination of letters that I have not heard. I am sure that if it 
means what the Congressman has suggested it means, it has no appli- 
cation. 

Mr. Savior. Well, you know that J. Edgar Hoover has stated that 
we are not to be too alarmed about the known numbers of the Com- 
munist Party, because they have gotten rid of their cards and gone 
mic 

I want to know whether MSA has been torn up on the surface but 
gone up and is still a test applied by the Board sections to decide 
cases. I certainly hope, Mr. Morse, that you will look into it. 

Mr. Morse. I had better find out what it is, but I will look into it, 
too. 
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Mr. Sartor. Now, another section of cases which seems to be causing 
a great deal of concern to the members grows out of pension claims 
of World War I veterans, and that falls particularly in the men who 
fall between the ages of about 60 and 6414, just before they are 65. 
Now, can you, Mr. Morse, give us any particular reason why in this 
particular age bracket the record of the Board seems to be so high 
in turning down total disability ? 

Mr. Morse. If I may, Mr. Thalinaan, I would like to refer that to 
Mr. Stancil, who has a greater familiarity with it. 

Mr. Srancin. The pension cases for non-service-connected disabil- 
ity are, as has been covered, initially adjudicated by the rating boards. 
There is in the Veterans’ Administration regulations a provision that 
where the disability is ratable at less than total, that is, less than 100 
percent, a combination of specified ratings and a factual finding of 
unemployability, can be translated into a grant of the pension benefits. 

There is still another regulation that if the rating board finds, in 
a given case, that the percentage requirement is not met, but in this 
particular case they feel that the element of unemployability is there, 
they have the duty on their own initiative or on request of the claim- 
ant or the representative, to submit this to the Department of Vet- 
erans’ Benefits, not the Board of Veterans ieeaia at this point, 
for an administrative review as to whether some extra schedular of 
consideration is indicated. 

In this class of case, everyone has agreed there is a great deal of 
merit, and the only drawback is failure to meet the percentage re- 
quirement. 

After these actions are taken, then the appeals involve pension 
cases in substantial part, which could not be allowed under these 
processes that went before. 

; I believe this will serve as the partial explanation that you asked 
or. 

Mr. Sayxor. All right. Now, Mr. Morse, you refererd some time 
ago, in your statement, to the affidavits and the matter of evidence. 
In how many of these cases which are turned down does the Board 
send out that notice saying that there is no evidence to sustain it; 
then the veteran will go out and get a series of affidavits, verifying the 
fact, which he has maintained, and ask for a review of his case, and 
along comes the stereotyped answer that this evidence is only 
cumulative. 

Now, what I want to know is: When does the accumulation become 
so much that it helps to overcome some of the prejudice which I think 
is in the minds of the Board that made up its first decision ? 

In other words, what do you have to do to upset a Board, once it 
has made up its mind? This is one of the things that is in back of 
the idea of maybe having a court look at some of these things, because 
I do not know how many cases are turned down, but in almost every 
instance where a man submits evidence, affidavits, of things that have 
papmanon in the service, it is referred back to the same Board, and 
the Board says, “We are sorry. This is only cumulative.” 

Well, when does the accumulation become enough to make it a 
service-connected case ? 
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Mr. Morse. I think, Mr. Saylor, that what you allude to is analogous 
to the distinction between the weight of authority, if you will, and 
the volume of authority, or the weight of the evidence and the volume 
of the evidence. 

The rules of evidence which a court respects, as the Congressman 
knows, relate only to the admissibility of the evidence. The credi- 
bility of any particular evidence is something for the court, or in our 
case the Board, to resolve. 

It would be impossible to make any precise statement as to what 
particular volume converts itself into more credible evidence than 
the initial bit. But the mere accumulation of volume does not neces- 
sarily add credibility to the initial allegation. 

Mr. Sartor. No; but if from half a dozen different exmembers of 
the service, in as many divergent sections of the country, you get affi- 
davits to verify something which has been the basis for the Board 
turning down a decision, because the man could not prove it, or be- 
cause it was not in his record, what evidence is necessary? If six 
is not enough, will seven do it? 

Mr. Morse. I will have to just rely on the general response which I 
made and perhaps ask Mr. Stancil. if he can answer with greater 
specificity. 

Mr. Sranciu. Cases have been and are paid on the basis of affidavit 
evidence. The test, thinking out loud, will be largely consistency with 
the established facts of record and the establishing of a factual picture 
falling within the realm of reasonable probability. But I can as- 
sure you that affidavit evidence is considered, the decisions are based 
thereon, and the decision has to based on the compilation of the record 
asawhole. The affidavit records, the official records, the VA examina- 
tions, and all of the facts. If the affidavit evidence were consistent 
with the oficial facts of record, the case would be allowed. 

Mr. Sartor. I understand that this is a rule. Of course, I have a 
man trying to establish World War I service-connected disability, 
and the first evidence that he can produce, by affidavit or otherwise, 
starts in 1930. He forgot the fact that there happened to be an 11- 
year period. He had got an excellent record from 1930 to 1960. And 
in that type of case I have always maintained the Board is justified ; 
but when you get a half a dozen men to testify that when they were 


in the service a certain event did happen to the claimant, it seems to 
me that that is something which should be of tremendous importance 


to the Board, rather than to just say that this is cumulative. 
It has been my experience that that is a)) that these affidavits amount 


to. They say that they are cumulative. 

All right. The next question is: Does the Board at all try to de- 
velop evidence in behalf of a veteran, if they feel that there is some 
justification? Or is that dependent entirely upon the veteran and 


his representative to make out his case? 
Mr. Morse. Let me answer generally that the Board does, sir, and 


T will ask Mr. Stancil to define the procedure. 

Mr. Srancti. Yes, the most obvious means is through the medium 
of the remand decision that is shown in the statistics, and the num- 
ber of cases that we remand. There would be some smaller number 
involved where we do regularly develop evidence from the service 
department records. And speaking of your World War TI cases, for 
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example, we have had considerable luck in cases involving combat 
entries, even at this late date, going back and getting clinical records 
from the service department to amplify the skeleton records that 
were furnished to us in earlier years, resulting in favorable actions 
in that particular category. 

We make every attempt, sir, not to leave a case undeveloped if we 
discover leads that would furnish us some avenue of development of 
facts and there is some reasonable likelihood that development would 
result in benefit to the appellant. 

Mr. Saytor. The next question I have is whether or not a rating 
schedule which was made in 1945 is still the one that you are using. 

Mr. Sranciv. Yes, sir. It has been changed from time to time as 
medical advances occur by the issuance first of extensions to the sched- 
ule, and now that it is a form where a substitution of page method can 
be used, the changes are made in this form from time to time. 

Mr. Sayror. Is the Board of Veterans Appeals in the process of 
compiling a new schedule 4 

Mr. Morse. This, sir, is not the responsibility of the Board of Vet- 
erans Appeals. It is the responsibility of the Department of Veterans 
Benefits. Mr. Stratton, who is here, can give you the detail on it. 
I can answer you affirmatively yes. We have undertaken prelimi- 
nary work which ultimately we hope will result in the development 
of anew schedule, 

Mr. Sayntor. You think as a result of this new schedule, the vet- 
eran will be treated more equitably than he has under the old 
schedule ? 


Mr. Morse. Justice is not. something that can be compared. Justice 


is justice. And I would hope that we would be just as just as we have 
been just in the past. 

Mr. Savror. Well, let me put it this way. T hope that you will be 
more just than you have been in the past. 

Mr. Mrrcnet. Mr. Patterson? 

Mr. Patrerson. Mr. Morse, I think you inadvertently gave Mr. 


Saylor the wrong impression in one question that he asked you. It 
is true, is it not, that Mr, Stancil, as Chairman of the Board of Vet- 
erans Appeals, participates in the regular conferences which the Ad- 
ministrator has? 

Mr. Morsr. Oh, yes, indeed. 

Mr. Counser. It is also true that in appropriate cases such as in 
this particular piece of legislation, Mr, Rhodes, as General Counsel, 
through Mr. Daley, wil) circulate legislative reports for comments 
by Mr. Stancil in his capacity as Chairman of the Board é 

Mr. Morse. I believe that 1s correct, but Jet me ask Mr. Rhodes to 
answer it. Tam sure it is, sir. 

Mr. Mircneryi. I do not know whether Mr. Stancil has been identi- 
fied, in his official capacity, and, Mr. Morse, there is another gentle- 
man that I think should identified for the record as to what his 
position 1s. 

Mr. Morse. Mr. James W. Stancil is Chairman of the Board of Vet- 
erans Appeals. Mr. A. W. Stratton also responded to a question 
from the subcommittee, and he is Director of the Compensation and 
Pension Service in the Department of Veterans Benefits of the Vet- 
erans’ Administration. 
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Mr. Mrrcne.u. Of course, I think we should identify for the record, 
too, the presence of Mr. Al Monk. Mr. Al Monk, Assistant Deput 
Administrator, is present, as is Mr. Fred B. Rhodes, General Counsel. 

Thank you very much, Mr. Morse and gentlemen, and we will see 
you at 10 o’clock Monday morning. 

And the subcommittee will be in recess until that time. 


(Whereupon, at 12:25 p.m., the subcommittee recessed until 10 a.m., 
Monday, April 11, 1960.) 
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MONDAY, APRIL 11, 1960 


House or REPRESENTATIVES, 
Sprectat SuBCOMMITTEE ON Pennine Review 
LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 356, 
Old House Office Building, Hon. Erwin Mitchell (chairman of the 
subcommittee) presiding. 

Mr. Mircuett. The subcommittee will be in order. 

Mr. Morse, do you have any additional personnel of the Veterans’ 


Administration with you this morning that you would like to identify 
for the record ¢ 


STATEMENT OF BRADFORD MORSE, DEPUTY ADMINISTRATOR, 
VETERANS’ ADMINISTRATION; ACCOMPANIED BY A. H. MONK, 
ASSISTANT DEPUTY ADMINISTRATOR; JAMES W. STANCIL, 
CHAIRMAN OF THE BOARD OF VETERANS APPEALS; A. W. STRAT- 
TON, DIRECTOR, COMPENATION AND PENSION SERVICE, DEPART- 
MENT OF VETERANS BENEFITS; AND FRED B. RHODES, GENERAL 
COUNSEL—Continued 


Mr. Morse. Just those who were here with me last week, Mr. 
Chairman. 

There is Mr. Monk, Assistant Deputy Administrator; Mr. Stancil, 
Chairman of the Board of Veterans Appeals; Mr. Stratton, Director, 
Compensation and Pension Service, Department of Veterans Bene- 
fits; and Mr. Rhodes, General Counsel. 

There are many others of our people with me, including Mr, Daley, 
Mr. Baumgardner, and four or five others, who may be called upon for 
specific bits of information. 

Mr. Mrrcueui. I will ask this of you, Mr. Morse. If they are called 
upon but are not identified as to their official capacity, will you take 
it upon yourself to see that the record is taken care of in that respect ? 

Mr. Morse. I will, sir. 

Mr. Mircuey. I would like to have Mr. Stancil come around and 
join you to the right, because I am sure there will be some questions 
that will be directed to him in the course of the hearing. 

Of course, gentlemen, as you all know, the primary question is 
whether or not a court should be established to review the administra- 
tive decisions of the Veterans’ Administration, acting by and through 
the Board of Appeals. That being the case, I think it would cer- 
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tainly be in order that we have the background and experience of those 
who are participating in behalf of the Veterans’ Administration. 

I know you are a lawyer, Mr. Morse. I would like for you to give 
us your legal training and experience from the time that you first 
entered law school up to today. 

Mr. Morse. Thank you, Mr. Chairman. 

I am a graduate, an honor graduate, of Boston University School 
of Law. I received my law degree in June of 1949. I was admitted 
to the bar, however, under provisions that were then permissible, prior 
to my receiving my degree I was admitted in October of 1948 to the 
bar of the Commonwealth of Massachusetts. 

Upon graduation from law school, I was appointed law clerk to 
the chief justice of the Supreme Judicial Court of Massachusetts. I 
served in that capacity for the space of a year, until August 31, 
1949. 

I then entered private practice in my own establishment, and had 
my own shingle, in the city of Lowell, Mass., and simultaneously was 
invited to join and did in fact join the faculty of Boston University 
Law School. 

I continued private practice in Lowell, Mass., and wirerse= ype in 
Boston, Mass., until June of 1953. During that same period, I served 
as a member of the faculty of Boston University School of Law, 
being primarily responsible for the instruction in evidence, sales, bills, 
and notes, and one or two relatively minor electives, which I taught 
for one session. I taught agency, for example, and domestic relations, 
for one term. 

I resigned from the faculty in June 1953, and at that time joined 
the staff of the Senate armed services preparedness staff of the Sen- 
ate Armed Services Committee, serving as attorney and assistant chief 
counsel on that staff until December 1954. 

In January 1955, I joined the staff of the U.S. Senator from Massa- 
chusetts, Hon, Leverett Saltonstall, and served with him, first as 
executive secretary and then as chief assistant until November 1958. 

On November 10, 1958, I was sworn in as Deputy Administrator 
of Veterans Affairs and have served in that capacity since, Mr. 
Chariman. 

Mr. Mrrcuety. You say in 1958 ? 

Mr. Morse. Yes, sir. 

While in law school I served as one of the editors of the Boston 
University Law Review. From 1953 through 1955, I served as an 
associate editor of the Federal Bar Journal, and I am a member 
of the Massachusetts Bar Association, the American Bar Associa- 
tion, the Federal Bar Association, and now serve as a member of the 
National Council of the Federal Bar Association. 

I have not been engaged, as you understand, in the practice of law 
either governmental or privately since December of 1954. 

Mr. Mrrcnett. Now, as Deputy Administrator, what are your 
duties, and specifically as they pertain to the operation of the Board 
of Appeals? 
oi Mites Under the statute, Mr. Chairman, I serve as a full Dep- 
uty to the Administrator of Veterans’ Affairs, with the responsibility 
for whatever duties may be assigned to me by the Administrator. 
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I act for him in his absence, and generally my authority is coexten- 
sive with the Administrator’s. 

The two legal elements of the Veterans’ Administration, the Office 
of the General Counsel and the Board of Veterans Appeals, both 
report directly to the Administrator’s Office. As a practical matter, 
this means that they report directly tome. The result is that I have 
the responsibility to confer frequently with the General Counsel on 
matters of interpretation of regulations, matters of General Counsel’s 
decisions, and with respect to the Board of Veterans Appeals it means 
that I generally have the opportunity to discuss with the Chairman 
any controversial matters which are brought to the Administrator’s 
attention. 

Mircueti. You say “controversial.” Would you elaborate on 
that 

Mr. Morse. Yes. In the event that there has been a congressional 
request for a reconsideration of a case, invariably it will fall to me to 
review the file, to discuss the case with the Chairman of the Board, 
and to insure that the reconsideration process is observed, as it always 
is. 

Mr. Mrrcnett. Do you also participate in the promulgation of any 
regulations that may be directed to the operation of the Board of 
Veterans Appeals ? 

Mr. Morss. I would have that responsibility, Mr. Chairman, in 
my capacity as Deputy to the Administrator. Apting as his deputy I 
would do so. 

Mr. Mircuett. Have you so participated in the past? 

Mr. Morse. Yes, I have. Asa matter of fact, quite recently, upon 
the recommendation of the Chairman of the Board, there were cer- 
tain procedural changes on the reconsideration process which he ad- 
vanced, and I approved the changes that he had suggested. 

Mr. Mrrcenevt. Do you have anything further? 

Mr. Morse. No, sir. 

Mr. Mrrcnetyi. Thank you very much, Mr. Morse. 

And now I would like to direct the same question to Mr. Stancil, 
who is Chairman of the Board of Veterans Appeals. 

Mr. Yes, sir. 

My law degree is from Southeastern University in Washington in 
1941; admitted to the bar in the District of Columbia the same year. 

Shortly after that I entered naval service, and before entering Navy 
service I was employed by the Bureau of Old-Age and Survivors 
Insurance in the claims and adjudication department, specifically in 
the Policy and Planning Section of that department. 

After getting out of the Navy in 1946, I joined the Board of Veter- 
ans Appeals as a legal consultant and in one capacity or another have 
been employed with the Board of Veterans Appeals since that time, 
moving through the various ranks as legal consultant and some of the 
administrative jobs to associate member of the Board, to Vice Chair- 
man, to Chairman. 

Mr. Mrrceneiti. And you became Chairman when, Mr. Stancil ? 

Mr. Srancin. In 1957, sir. 

Mr. Mrreneu. If there is no objection, the Chair is going to hold 
that each of these gentlemen is eminently qualified to speak to the 
subjects under consideration by the subcommittee. 
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Being so qualified and being experts in this particular field, I am 
going to address to each of you ® hypothetical case and under 
these particular circumstances, what you feel personally should be the 
resulting decision. 

Now, if there are any facts that you feel are essential to a deter- 
mination by yourself, I can supply those, because I may leave out 
what you consider to be pertinent information; but the hypothetical 
case is this: A young man at the age of 14 years entered a particular 
nee. And although not informed himself, the clinical records 
disclosed that he had a heart ailment. He led a normal life, with no 
restriction in activity whatsoever, up until the time he was inducted 
into service. 

At the time of his examination, upon entry into service, no defects 
of any importance were noted, and in particular there was no finding 
of any heart ailment, and he was accepted in the military service. 

He remained in the military service, and again, after 8 months of 
service, was hospitalized for a condition other than related to his 
heart; but during the course of his hospitalization, there was a specific 
finding that there was an examination of the heart and the heart was 
found to be normal. 

He continued on in service, including strenuous combat activity in 
the Pacific area. He was hospitalized 20 months after the first hos- 
pitalization in service, and at that time, although hospitalized for 
other reasons, it was found that he did have a heart condition similar 
to the one that was noted at the age of 14. And he was separated for 
medical] reasons. 

This ailment was rated as service connected, and he for some 12 or 
15 years received compensation. 

Then when the national review began of all who were drawing com- 
pensation, the finding was that this was a preexisting ailment, and 
that there had been no aggravation as a result of his service, and he 
was taken off the rolls and denied compensation on the basis that the 
original award was a clear and unmistakable error. 

ow, based upon those facts, I will ask you, first, Mr. Morse : What 
is your opinion as to what the decision of the Board of Veterans 
Appeals should be, when it is denied all the way up to them? 

r. Morsr. May I ask the chairman to restate a couple of the facts 
as they relate to the military hospitalization ? 

Would you restate those facts for me, if you please, Mr. Chairman? 

Mr. Mrrewetx. First I will say that he was examined, of course, at 
induction, and no defects found. Eight months later he was hospit- 
alized for a condition other than related to any heart involvement; 
but during the course of his hospitalization, the military hospital rec- 
ords show an examination of the heart and a finding that it was 
normal. Twenty months following that, he was again hospitalized, we 
will say, for malaria coming from the Pacific area, but during the 
course of the general physical examination this heart involvement, 
similar to the one that existed earlier, was found, and he was there- 
upon separated from the service for medical cause. 

Mr. Morse. Specifically the heart disorder ? 

Mr. Mitcuetu. Specifically the heart disorder. 
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Mr. Morse. What was the nature of his service, Mr. Chairman ? 

Mr. Mircuei.. Well, between his hospitalizations, he went through 
basic training and served overseass in combat in the Pacific for sev- 
eral months. 

Mr. Morse. He had been in combat ? 

Mr. We will say in Guadalcanal. 

Mr. Morse. Mr. Chairman, I would say, with reference to this, that 
an examination, of course, would have to be made by the reviewing 
authority of all the relevant evidence in the case. 

Operating in favor of the continuance of the service connection 
ae of course, be the presumption of soundness that operates in 
favor of any claimant. This presumption, on the fact that the chair- 
man has related, is reinforced by the lack of any determination or 
lack of any discovery of a heart involvement at the time of induc- 
tion and reinforced by the lack of any discovery or diagnosis of a 
defect at the time of the initial hospitalization. 

So operating in favor of the claimant’s service connection, we have 
not only the presumption but the negative evidence from the induc- 
tion examination and the subsequent examination. 

The nature of the disorder itself I would deem to be relevant, and 
since I am not a skilled physician, even if the chairman were to tell 
me what it was, I perhaps would not be equipped properly to analyze 
it. I would need extensive medical assistance in determining the par- 
ticular nature and the particular ramifications of the disorder. 

The responsibility of the reviewing authority, which in this case is 
me, would be to examine all of the relevant evidence. If medical 
authorities were to testify and the skilled medical opinion would 
agree that this particular disorder of whatever nature was one which 
in the normal course of events could go undiscovered through an ex- 
amination, similar to the hospital examination and the induction 
examination, and yet be discovered on a subsequent and perhaps more 
thorough examination, and if it were determined that it was recisely 
coincident with the nature of the disorder which required the man’s 
hospitalization at age 14, I think that a finding of the severance would 
be supported by substantial evidence. 

I beg the question, here, as you infer, simply because I suggest that 
the medical evidence would be in a certain direction. 

If, on the other hand, the medical authorities could not agree that 
the disorder was of such a nature as to escape discovery on the induc- 
tion examination and on the examination given at the first hospital, 
and were not the type of disorder precisely coincident with the earlier 
disorder discovered at age 14, then I think the decision would have to 
go the other way. 

On the basis of the facts that the chairman has given me, without 
the benefit of advice of the medical experts, I would have to offer the 
alternatives, Mr. Chairman, in the hypothetical, as the chairman has 
offered me the question. 

Mr. Mrrcuexy. I am not quite sure, Mr. Morse, whether you were 
sustaining the findings at the time of separation in the beginning and 
overruling them in the second set, or not. 

Let me go into the medical end. 

Mr. Morse. If you could develop that, it would lend itself to a more 
precise answer, I am sure, Mr. Chairman. 
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Mr. Mrircnety. Generally the medical evidence was to the effect that 
the ailment of this nature was normally one of a congenital type. 
However, there was evidence by the physician who delivered the 
serviceman at birth to the effect that there was no abnormality. And 
there was a great deal of expert evidence in the record that normally 
an involvement such as this would be congenital in origin. 

The question arose as to aggravation as a result of strenuous activity 
in military service. There was evidence from some doctors that in 
comparing the veteran’s condition at this particular time with the 
clinical records at age 14, there appeared to be no change in the con- 
dition. There was other evidence in the record that apparently there 
had been aggravation as a result of service since he had been examined 
twice while in service and there was no finding of this condition that 
was found just prior to the separation, and further medical evidence 
that strenuous activities, such as those in which he participated, could 
aggravate this condition that he had. 

Now, does that help you any? 

Mr. Morse. Yes, it does, indeed, Mr. Chairman. 

And I think that accepting as fact the restatement of the evidence 
that the chairman has recounted, accepting as fact the presence of 
credible evidence and authoritative evidence to the fact that there was 
evidence of aggravation, accepting as fact and considering not only 
the presumption of soundness, but our rule—— 

Mr. Mrircuett. May I interrupt you right here? 

Mr. Morsr. Yes, sir. 

Mr. Mircueri. Because you have mentioned the presumption of 
soundness as coming from section 311 previously. Just what effect, in 
your judgment, should the presumption of soundness have under these 
particular facts? 

Mr. Morsr. I think the presumption of soundness, Mr. Chairman, 
should operate in any given case to the advantage and to the benefit of 
the claimant. The presumption of soundness is not in itself evidence, 
but is merely a rule about evidence. It is a rule which gives certain 
weight and requires certain inferences from the establishment of the 
basic fact of induction into the military service. 

The presumption of soundness should endure, unless there is ob- 
vious and manifest evidence which destroys the presumption, in which 
ease it no longer exists. 

Mr. Mrrcneti. And the burden is on whom, as an expert in this 
field, Mr. Morse, to rebut the presumption in favor of the veteran ? 

Mr. Morsr. The general rule with respect to burden of proof in 
any judicial proceeding always rests with the claimant. He who 
avers must prove. The burden of proof would rest at all times, I 
would say, with the claimant. The burden of going forward with 
evidence, as distinct from the burden of proof, to impair the presump- 
tion, would rest with the Government, were this an adversary pro- 
ceeding. 

Mr. Mitcueny. That is quite a qualification, “were this an advers- 
ary proceeding.” Let us take things as they exist now in the opera- 
tion of the Board of Veterans’ Appeals. Under these conditions you 
have stated in your judgment the presumption of soundness stayed 
with the veteran until there is clear and unmistakable error. Is that 
in effect your statement ? 


t 
r 
t! 
b 
t] 
a 
t! 
n 
t] 
ti 
Pp 
h 
u 
a 
a 
t 
e: 
e: 
je 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2667 


Mr. Morse. Clear and unmistakable evidence as to the absence of 
soundness. 

Mr. Mrrcnetu. Now, the burden is upon whom in this administra- 
tive review, under the operation of the Board as it exists today? It is 
upon whom, to show this clear and unmistakable evidence that would 
rebut the presumption that remained steadfast in behalf of the 
claimant ? 

Mr. Morse. If I may revise the statement, Mr. Chairman, due to 
the fact that this is not an adversary proceedi , L think it could be 
best. stated negatively. I certainly agree with the chairman that 
there is no nasian on the veteran to establish the absence of such clear 
and unmistakable evidence. But on the other hand, I do not think 
that the Government has a responsibility to adduce evidence to destro 
the claim. And I think that certainly is not the practice. But if 
may continue with my discussion of this, I think . am going to come 
out where you would come out on this. 

Mr. Mircuey. Let us not leave that point, because I think that 
this is an extremely important point. 

Mr. Morse. Yes, sir. 

Mr. Mrrcne x. Because you are familiar with the language con- 
tained in 311. 

Mr. Morse. Yes, sir. 

Mr. Mircuett. Do you have copies of title 38? 

Mr. Morsz. Yes, I do. 

If I may interrupt just for a second, Mr. Chairman, I think if the 
facts are as the chairman has stated them to be in his amplification 
of them, with the presumption working for him, with the evidence 
present in the record as to the possibility of aggravation, accepting 
the statements of the chairman as fact, I would think that the severance 
waserroneous. So wecan go back to this other. 

Mr. Mrrcuety. That is, that on the national review—— 

Mr. Morse. Accepting as fact each of the statements the chairman 
has made, and without benefit of the skilled medical guidance which 
might be necessary. 

Mr. Mrrcneuu. Now, what, basically, is your decision predicated 
upon? This presumption of soundness that lies in the veteran’s favor ? 

Mr. Morse. No, sir. The presumption, reinforced as it is by the 
evidence, which, according to the chairman’s statement, tended to 
establish the fact of aggravation during military service. 

The presumption alone, in the face of medical testimony as to non- 
aggravation, 1 would not think would be sufficient. But when you 
add to it the presence in the record of competent medical testimony 
to the effect. that this was aggravated, even though there is contrary 
evidence that it was not necessarily aggravated—— 

Mr. Mircuexyt. Suppose the facts were such, Mr. Morse, that the 
only evidence of aggravation was that of the expert opinion of physi- 
cians to the effect that, “Well, we didn’t find this on two previous 
examinations. It is very obvious and distinct now that this condition 
exists.” But it is strictly a subjective finding, and there was no ob- 
jective finding of aggravation. 

Would that in any sense change your statement ? 

Mr. Morse. I did not quite understand the chairman’s distinction. 


hat 
pe, 
nd 
ly 
‘ity 
in 
the 
on- 
ere 
ned 
hat 
nee 
ald | 
nee 
of 
vas 
nly 
of 
in 
ese 
an, 
of 
ain 
the 
ob- 
ich 
his 
in 
rho 
ith 
ro- 
TS- 
TAa- 
you 
ved 
hat 


2668 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Mr. Mircuett. Now, you predicated the basis of your feeling as 
to what the end results would be in this case upon the fact that there 
was medical evidence to the effect that there was aggravation. 

Mr. Morse. Yes, sir. 

Mr. Mrrcnetx. Let me qualify the nature of the evidence, the med- 
ical evidence, of aggravation, and say that under this hypothetical 
case, the only evidence of aggravation was opinion evidence. There 
were no objective findings of aggravation, but merely opinion testi- 
mony of expert witnesses in the medical profession. 

Mr. Morse. That would be adequate, I would think, Mr. Chairman. 

Mr. Then the Board had rendered a decision in 
this particular case, under the circumstances as outlined. In its opin- 
ion and decision, it made the following statement. And I will ask you 
to listen closely and see if you are in agreement with this statement : 


The Board is cognizant of the possibility of cardiac damage resulting from 
strenuous activity. Neither the existence— 


and these are important things, Mr. Morse— 


neither the existence of this possibility, nor medical opinion that the ailment 
concerned was aggravated during service, can serve as the basis for granting 
service connection, unless the physical findings— 

and I think the only construction you can place upon physical findings 
is an objective finding— 

unless the physical findings show an actual increase in disability. 


Would you agree with that statement, had it been rendered by the 
Board of Veterans Appeals? 
_Mr. Morse. I do not like to impose on the chairman, but I would 
like him to read it again, if he would. 
Mr. MiITcHELL (reading). The Board is cognizant of the possibility of cardiac 


damage resulting from strenuous activity. Neither the existence of this pos- 


sibility, nor medical opinion that the ailment concerned was aggravated during 
service, can serve as the basis for granting service connection, unless the 


physical findings show an actual increase in disability. 

Now, here is the real crux of the matter. “Neither the existence of 
this possibility, nor medical opinion”—medical opinion ; and you have 
just stated in your judgment medical opinion should be considered as 
evidence of aggravation— 
that the ailment was aggravated during service, can serve as the basis for 
granting service connection, unless the physical findings show an actual increase 
in disability. 

Mr, Morss. It is difficult for me to relate the passage that the chair- 
man has read to the entire decision, since [ do not have a full aware- 
ness or understanding or knowledge of all the other facts; but that 
standing alone seems to me—— 

Mr. Mircuett. I think this is a legal question, in effect, and a rule 
of construction of evidence, and that will be considered by the Board 

independent of any facts that I stated. 

Mr. Morse. Standing alone, I would disagree with the statement, 
Mr. Chairman. 

Mr. Mrtcuecr. I want to be sure the reporter got that. 

Standing alone, you would disagree with the statement ? 

‘Mr. Morsr. Yes. 
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Mr. Mrrcuety. Now, in connection with the facts given in the hypo- 
thetical case, would you or would you not disagree with the statement ? 

Mr. Morse. Limited exclusively to— 

Mr. Mrrcnett. First let me interrupt again. 

Under what circumstances could you ever agree with that statement ? 

Mr. Morse. If the nature of the disendee were getting into the realm 
of medical evidence, Mr. Chairman, in which I am not competent, con- 
ceivably it could be that there are certain disorders of the heart organ 
which clearly and invariably manifested themselves by physical symp- 
toms. If it were that nature, then I would think that that statement 
would be appropriate. 

Mr. Mrrcuett. Well, you are probably a better doctor than I am, 
Mr. Morse, but do you not think it would be quite a departure from 
normal rules of evidence to fail to permit any qualified medical expert 
to give his opinion and have that opinion receive whatever evalua- 
tion the Board might give it? 

Mr. Morsr. I certainly agree with that, Mr. Chairman. But we 
recall from your days when you were on the bench and from my days 
when I was at the bar, that a jury is not required to believe, to accept, 
expert testimony, any more than it is required to accept any other 
testimony. 

Mr. Mitcuety. That is true. And I agree that the Board has the 

function of a jury in determining which of the medical experts they 
are going to give the greatest credence to. But as for the statement, 
as I read it, I will give my interpretation and see if you agree with it : 
that this precludes giving any evaluation to medical opinion as to 
aggravation, unless there is some physical finding which shows an 
increase in disability. 
_ Mr. Morse. I would say, Mr. Chairman, that, examining the state- 
ment alone, probably in a large majority of the cases I would disagree 
with that. On the other hand, I do say that if there is such a physical 
disability involved, which invariably does manifest itself in some 
sort of physical symptom, the rule should have application. I do not 
know whether or not this particular case is of that nature or not, sir. 
I would rather presume that it is not. 

Mr. Tracur of California. Mr. Chairman, is it not possible that 
whoever wrote that opinion was a little careless in his terminology 
and might have meant to say medical opinion of one physician, when 
outweighed by the medical opinion of several others? I do not know; 
T am just posing that possibility. 

Mr. Morse. As Mr. Teague suggests, perhaps that statement does 
go to the weight of the evidence, the weight that the Board assigned 
to it, but not knowing the particular context in which the statement 
was inserted, not knowing the full facts of the case, 1 could not say. 

It does seem to me, though I do not suggest that it has application 
here, that there are some disorders which invariably manifest them- 
selves by certain physical symptoms, and in the case of such disorders, 
I think such a statement as that would have proper application, Mr. 

airman. 

Mr. Mircuety. Right at this point, because I think that this line 
of examination will take a little time, and for the benefit of the mem- 
bers who have come in, I will reiterate the hypothetical case which 
has been propounded to Mr. Morse and Mr. Stancil and Mr. Teague. 
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If I leave out some of the facts that are given, please call them to my 
attention. 

This relates to a serviceman who at the age of 14 was hospitalized, 
and a heart involvement was found. Under the facts, he knew nothing 
of this. He continued a normal activity, including participation in 
sports, up to the time of his induction in the service. He was there 
examined. No heart involvement was found. He continued a normal 
military life until 8 months later, when, for reasons other than a heart 
condition, he was hospitalized, and at that time there was an examina- 
tion of the heart and the heart area, with negative findings, no heart 
condition. 

After this he served overseas in the Pacific area, in combat duty in 
Guadalcanal, and 20 months after his last hospitalization was again 
hospitalized for malaria, but during the course of his examination 
they found this heart ailment, which was similar in nature to the one 
that the clinical records at the age of 14 disclosed. 

He was given a medical discharge and began drawing compensa- 
tion and drew it for some 12 or 13 years. Then during the course 
of the national review, the Veterans’ Administration found that the 
original award was a clear and unmistakable error, that this was a 
ree wax, ailment, and that there was no aggravation shown from 
uis service. Therefore he was severed. 

The medical evidence was that it was generally agreed that this 
was a type of condition that was congenital in origin. His attend- 
ing physician at the time of birth said there was no such condition, 
that his heart was normal. But the general opinion was that a con- 
dition of this nature was congenital in origin. 

There was medical testimony that the records at the time of dis- 
charge, that is, the electrocardiograms and other examinations, showed 
that the condition as shown by the clinical records at the age of 14 
and at the time of discharge was similar, to the effect of no aggrava- 
tion. 

There was medical evidence of an opinion nature that in all prob- 
ability his strenuous service activity had aggravated the ailment, and 
it was the opinion of these medical experts that strenuous activity such 
fe he had gone through was of a nature that could aggravate the con- 

ition. 

I think we will leave Mr. Morse right at this point. We are coming 
back to you, Mr. Morse. 

Mr. Morse. May I make one observation there, before you depart 
from me, sir? And I think it is significant, because it goes to the 
presumption of soundness that you were speaking to. 

And accepting the chairman’s statement that medical-opinion evi- 
dence can have validity and properly should be accepted, so, too, would 
the medical-opinion evidence as to the congenitality of this disorder be 
sufficient, conceivably, to destroy the presumption of soundness. The 
medical-opinion evidence would be sufficient, it would seem, to destroy 
the presumption of soundness. 

If this case were to be decided affirmatively, that is, that service 
connection should be restored, it would seem to me, on the facts that 
have been developed, that it should be done on the evidence of aggrava- 
tion. But, as you have pointed out, medical-opinion evidence is valid 
evidence and should be accepted by the Beard. 
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And I am sure it is acceptable by the Board in any given case; but 
it should be something which would, in and of itself, be sufficient even 
to impair the presumption of soundness. 1 mean it just works two 
ways. 

That is just an observation I wanted to make, sir, before you went on. 

Mr. Sayvor. Well, let us assume everything that you have said. Let 
us assume the doctors say that this is congenital in origin. Let us 
assume at the age of 14 he had it. 

Now, when the boy went into the service, he was examined. Your 
doctors, who were just as competent as the doctors who were going to 
make your first presumption, find nothing. He is hospitalized after 
8 months in the service. And your medical officers there, who examine 
him, are just as competent as the ones who are going to create this 
story that this is congenital. And they find absolutely nothing. 

Now, how can any reasonable person say that if later there turns 
up the defect, his military service has not aggravated it? That is one 
of the things. This is a typical case where Members of Congress worry 
— the philosophy that exists in the 37 men that occupy these 11 

oards, 

Mr. Morse. If I may interrupt, Mr. Saylor, I have already said to 
the chairman in response to his hypothetical case, as we developed 
some of the facts, after the development and amplification of some of 
the facts, that I think that service connection should be established 
here on the basis of the aggravation. 

Mr. Sartor. If that is the case, that is fine; but unfortunately, in 
most of the cases that the Members of Congress see, they come to the 
conclusion that. medical science says that these defects had to be con- 
genital, or the boy said that he went to the hospital or he had a fever, 
his mother tells him, when he was 4 years old. So now they say he 
has rheumatic fever. 

That is the reason we are holding these hearings; because there is 
the feeling that the Board—and by “the Board,” I mean the Board 
of Veterans Appeals—has just taken the bit in their teeth and com- 
pletely ignored the usual indicia. 

Now, whether or not that grows out of an unwritten order to the 
an to look over these cases and look at the dollar sign, I do not 

now. 

Mr. Morse. I can assure you that it does not, sir. 

Mr. Saytor. Well, I hope that it does not; because Heaven help 
anybody, if I ever find out, down there, as long as I am around here 
that. such an order has been given to anyone. 

Mr. Mrrcueti. Now, Mr. Morse, if I may ask you this: Do you 
agree with me that section 311 requires clear and unmistakable evi- 
dence that a preexisting condition not noted at time of induction was 
not. aggravated by service, to rebut the presumption of soundness ? 

Mr. Morse. Let me, Mr. Chairman, if I may, ask you to repeat the 
question. It is one that requires a precise answer, and I certainly 
would like to provide it. And I would like to read the section into 
the record. if T may do that, sir, it will give me a chance to evalu- 
ate the chairman’s question. 

Section 311, entitled, “Presumption of Sound Condition”: 


For the purposes of section 310 of this title, every veteran shall be taken to 
have been in sound condition when examined, accepted, and enrolled for service, 
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except as to defects, infirmities, or disorders noted at the time of the examina- 
tion, acceptance, and enrollment, or where clear and unmistakable evidence 
demonstrates that the injury or disease existed before acceptance and enroll- 
ment and was not aggravated by such service. 

Yes, sir; it seems to me that the language speaks for itself. It does 
not lend itself toa great deal of confusion. 

Mr. Mrrenect. All right. Now, is it your construction of section 
311 that every serviceman who enters the service, where no ailment 
is noted at the time of his induction, carries with him henceforth 
a presumption that he was in sound condition at the time of induction ? 

Mr. Morse. It is; sir, yes. 

Mr. Mrrenett. All right. Now, let me say I am in accord on that. 
I construe it the same as you do. 

Now, what can overcome that presumption ? 

First, let me ask you this: What is your construction of that section ? 

Is not this section concerning itself with the veteran who goes 
through his physical at time of induction, where no ailment is noted 
at the time of induction ? 

Mr. Morse. Yes, sir. 

Mr. Mircnecyi. Then we have another statute, section 353, I believe, 
that concerns the veteran who has a preexisting involvement that is 
noted at time of induction. Isthat not correct ? 

Mr. Morse. I am not familiar with that, Mr. Chairman, but I am 
sure the chairman is correct. 

Mr. Mirenet.. If you would like, you might read that into the 
record, also. 

Mr. Morse (reading) : 

Src. 353. AccravaTion.—A preexisting injury or disease will be considered to 
have been aggravated by active military, naval, or air service, where there is an 
increase in disability during such service, unless there is a specific finding that the 
increase in disability is due to the natural progress of the disease. 

I think, reading this in the light of the particular dicta which the 
chairman read from the Board of Veterans Appeals, it is more clear 
to me now as to why that particular language was set forth in the 
opinion ; because this section, 353, does reveal perhaps a requirement 
for some objective physical evidence of an increase in disability. 

Mr. Mircuety. But, now, let us go back to the original interpreta- 
tion of these. Section 311, then—and see if you agree with me— 
addresses itself to the veteran where no disability was found at the 
time of induction. And section 353 addresses itself to veterans who 
have been found to have a preexisting disability. 

Mr. Morse. I would not agree with that, Mr. Chairman. 

Mr. Mirenets. Allright. Tell me what your construction would be. 

Mr. Morse. My construction would be that section 353 has applica- 
tion to the case of any veteran who, either at the time of his induction 
or enlistment, is found to have a disability, or to a veteran who at 
some later date is found to have had an existing defect at the time of 
his induction, even though it was not manifest at the time of the 
enlistment. 

I do not think that it is a fair construction of section 353 to 
conclude that it has application only to those men who are determined 
to have a disability noted, found, determined, diagnosed, at the time 
of the induction or enlistment. 
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Mr. Mircueti. Now, let us go back again to the construction of 311. 
And again, if you will, tell us what you think. And under the facts 
I gave you, would you not say that this veteran had a presumption 
of soundness resting in his favor ? 

Mr. Morse. Yes, sir. 

Mr. Mrrcnett. Now, what does it take, in your judgment, to over- 
come the presumption of soundness ? 

Mr. Morse. I do not think that there is any short answer to that, 
Mr. Chairman. I think it takes an evaluation of all the evidence 
which is presented and considered in the case. 

Mr. Mircuett. What is the rule of the law? What does the statute 
say 

Mr. Morse. The rule of law is clear and unmistakable evidence. 

Mr. Mircuetyi. What does that mean ? 

Mr. Morse. Clear and unmistakable evidence would mean, if I can 
substitute a couple of words for it, obvious, manifest evidence. 

Mr. Mircue.. Has there ever been any directive on the Adminis- 
trator’s office to guide the Board of Veterans Appeals in applying the 
rule of clear and unmistakable evidence? 

Mr. Morsz. I think there has been in times past, sir, and as a matter 
of fact, I do have some language here which is germane, and I think 
it is consistent with what the Administrator's office has traditionally 
thought about the presumption of soundness. And with the chair- 
man’s permission, I would like to point it out. 

After repeating the language of the statute, this particular excerpt 
notes that the history of the preservice existence of defects recorded 
at the time does not constitute a notation—that is, a notation under 
section 311—but will be considered together with all other material 
evidence, in determinations as to the inception of such defects. Clear 
and unmistakable means, obvious or manifest. Action shall be based 
on thorough analysis of the entire evidentiary showing in the indi- 
vidual case and careful correlation of all material facts, with due re- 

ard to accepted medical principles pertaining to the history, mani- 
Foctation, clinical course, and character, of such injury and disease. 

Mr. Mircue.i. Now, you are quoting from what? 

Mr. Morse. From one of our regulations which some previous Ad- 
ministrator had no doubt approved, sir. 

Mr. Mrrcuety. Now, has that been given as a peecpcent for the 
members of the Board to follow in applying the rule? 

Mr. Morse. Yes, sir. 

Mr. Mrrcnet. So as late as January of this year, if a member of 
the Board of Veterans Appeals had this to say, I will ask you to 
comment on the effect that that directive has had. And I quote: 

Let me direct to you a point I would like to raise, and that is the words “clear 


and unmistakable,” which never have been interpreted with much accuracy or 
in a very sharp and clear manner. 


Apparently, this member of the Board had not been indoctrinated 
well with the definition that has been sent down, has he, Mr. Morse? 

Mr. Morse. I would quite agree, sir. 

Mr. Mircuetz. And of course these quotations that I am reading I 
would be glad to supply exactly to you. I think, in all fairness to the 
members involved, there is no point in bringing their names out in 
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the record of the particular case; but for the accuracy of these state- 
ments, they certainly would be made available to you and Mr. Stancil 
and others. 

Mr. Morse. I do not question their accuracy, Mr. Chairman. 

Mr. Mircue. So is that not, as a lawyer, a very manifest reason 
that an additional review, wherein precedents could be set to guide 
the administrative determinations of the Board of Appeals, would 
be most needed and effective ¢ 

Mr. Morse. To the contrary, Mr. Chairman, I do not want to seem 
adamant about this, but I just fear that if that were the fact and an 
appellate body having judicial structure were to be established and it 
were to define some of these phrases with the precision which the 
chairman suggests, it would build into the whole adjudicative process 
such a rigidity that inevitably claimants would suffer from that 
rigidity, from that lack of flexibility. 

Mr. Mrrcne i. Well, we are going to get to that point just a little 
bit later; because I think that we certainly are diametrically in opposi- 
tion in our belief, that a judicial review would hurt the veteran. And 
we all talk about it in connection with these hypothetical facts that 
I have given. 

Mr. Morse. Of course, sir. 

Mr. Mircuet. In studying the evidence, and I am going back to 
the hypothetical case, when the Board gives an outline of material 
evidence, the question at issue here is whether or not sufficient atten- 
tion and accuracy is given to the development of facts and to the 
determination of the issues presented to the Board. And if they are 
not, I am not going to ask you to answer this, but in good conscience 
you would say, Mr. Morse, if the job is not being done, judicial review 
is essential ? 

Mr. Morse. I would agree entirely, sir, if the job is not being done. 

Mr. Mrrceneti. Now, in this hypothetical case, part of the evidence 
before the Board was from Dr. SRB. And I am quoting from a letter 
that was received and considered as part of the evidence in the case 
by the Board in this case. 

I am very familiar with his condition, since I saw him as a patient in the 
Army. I was one of the Army physicians concerned with preparing his case 
for separation from service on CDD and have been seeing him as a patient 
regularly since June 15, 1946. 

This is a doctor who was with him at separation—this letter was 
dated May 4, 1956—and who had treated him for some 10 years after 
discharge. 

In the Army I have studied him extensively at Fort Banks Station Hospital. 
With Major Glendon there and Dr. Paul Dudley White at the Massachusetts 
General Hospital. The facts show that he was in active combat under condi- 
tions of considerable hardship after entry into active service and before the 
last examination, which revealed the extent of his condition and led to his imme- 
diate discharge from service. Having attended him as a physician at the time of 
his discharge from the service, I can say that the intent and opinion was that 
this condition was aggravated by service. 

Now, this was part of the evidence in the case. And in the opinion 
of the Board, this was all that was said about the evidence of Dr. 
S. B. B.: 

S.B.B., M.D., reported that he saw the veteran as a patient in the Army and 
has since seen him regularly, since 1946. He stated that the condition has not 
changed during the past 10 years except for slight gradual progression. 
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Now, in outlining the material evidence in the case, do you think that 
that is a fair analysis of the evidence coming from Dr. 8. B. B.? 

Mr. Morse. Accepting the chairman’s statement of it and accepting 
his good faith in not unintentionally omitting anything that would 
have any relevancy, I would agree with you, sir. 

Mr. Mrrcnen.. And then this is the same opinion of the board in 
the hypothetical case. We go back to where you stated you agreed 
wholeheartedly with me in regard to the statement of the Board that— 
neither the existence of this possibility nor medical opinion that the heart in- 
volvement was aggravated during service can serve as a basis for granting 
service connections, unless the physical findings show an actual increase in 
disability. 

You have already stated you agree generally with me that statement 
is erroneous. 

Mr. Morse. I put one qualification on it after reading section 353, 
Mr. Chairman, if you recall. I said, after reading section 353 into 
the record, that the language— 
unless there is a specific finding that the increase in disability is due to the nat- 
ural progress of disease, or where there is an increase in disability during 
such service— 
might quite reasonably be interpreted as requiring some physical mani- 
festation of the increase. 

But when you first read it, I did agree with you that after readin 
section 353, I commented that that particular language, with which 
disagreed, no doubt had its origins in the language in section 353. 

Mr. Mrrcnety. Well, independent of cross-application of the two 
sections—and by the way, Mr. Morse, I am glad to see you this morning 
talking about the law, in view of your statement on Thursday, when— 
T quote on page 4: 

We think it is important that the system be flexible, and that it not be bound 
by rigid precedents. To this end we have insisted that decisions of the Board 
of Veterans’ Appeals are factual determinations, not precedents. 

And here we find ourselves this morning becoming involved with the 
fact that the Congress has seen fit to enact certain statutes that give 
presumptions under certain conditions. So we just cannot get away 
from the fact that of necessity this judicial or quasi-judicial adminis- 
trative board must apply the law in each and every case as the facts 
so demand. Is that not correct ? 

Mr. Morse. Oh, indeed. 

Mr. Mircuety. That being the case, how can you make a statement 
that you are not concerned with precedents ? 

Mr. Morse. What I meant by that, Mr. Chairman, was simply this: 
that because of the informality, the flexibility, that the present system 
permits, we are not governed by the rule of res adjudicata, tor ex- 
ample; that our opinions do not become stare decisis, that the deter- 
mination in case A, even though it is apparently and obstensibly on all 
fours with case B, would not stand as stare decisis insofar as a de- 
termination in point B is concerned. 

Mr. Mircnect. All right. That means this: that it is a possibility— 
I am not saying a probability, and certainly I am not impunging the 
motives of a single member of the Board, but it is possible—that case 
A and case B could be identical in fact, and a different conclusion 
could be reached by the Board in each of the cases, because there is 
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no precedent. You are not bound by the rules of stare decisis. Is 
that not correct ? 

Mr. Morse. I do not think it would be possible to have case A and 
case B identical. 

Mr. Mrrcnei. You are begging the question, Mr. Morse. If they 
were identical in fact even to the name of the veteran, that could 
happen, could it not? 

r. Morse. But it would not be because of the doctrine of stare 
decisis. It would simply be that the Board, in considering a set of 
facts under the labeled case “A,” would undoubtedly reach the same 
decision if it considered the very same identical set of facts under 


the labeled case “B.” But not because of the application of the rule . 


of stare decisis; not because of the application of any other rules of 
law; simply because in interpreting the facts reasonable men would 
get to the same result. 

Mr. Mrrcue.y. Well, the question of what constitutes a “reasonable 
man,” you know, is rather difficult to determine. 

Mr. Morse. I will need 3 days. 

Mr. Mircne. Let us go right back to the question, Mr. Morse, 
because I will not be satisfied until you answer this, because there is 
only one answer that can be given. 

Mr. Morsr. I want to answer, Mr. Chairman, if I can. 

Mr. Mircurun. If the facts were identical—I mean identical, and 
not almost identical—under the method of operation of the Board 
as it exists now, a different decision could be made in one case. One 
could be allowed, and one could be denied, and both be affirmed on 
reconsideration. Is that not correct? 

Mr. Morse. Apart from the reconsideration prospect, there is noth- 
ing in the law which would prohibit the two different results, any 
more than there is anything which prohibits the First Circuit Court 
of Appeals from reaching a particular decision on one case, which 
was on all fours with a case decided in the fifth cireuit, which might 
theoretically and frequently does reach a diametrically opposite con- 
clusion. However, it would seem to me that on reconsideration, we 
do have built into the present system a procedure which would recon- 
cile the two differences. 

Mr. Mircnery. And what is that procedure that would reconcile 
the two? 

Mr. Morse. In the first instance, the Chairman himself would re- 
constitute the Board and build onto the Board, enlarge the Board, in 
order that additional members could hear the case. And if the addi- 
tional members were to hear the case—— 

Mr. Mircuett. What cross system do you have that is going to 
compare one case with the other, when you have got different Board 
sections making these decisions? What appellate rule does the Board 
have on these decisions? 

Mr. Morse. Mr. Stancil has just asked me if he could answer it. I 
would be willing to offer my answer, but Mr. Stancil is probably more 
familiar with it. 

Mr. Mrrcuetu. I would like for Mr. Stancil to answer; but you still 
have not, Mr. Morse, answered my question about the two identical 
cases and different decisions. 
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Mr. Morse. I do not mean to fight the facts, Mr. Chairman, and I 
do not want to accuse the chairman of begging the question. 

Mr. Mircuett. The Chairman is not begging the question. I can 
assure you of that. It just takes a very simple answer. And I am not 
trying to put youon the spot. 

Mr. Morse. I realize that, sir. I am unable to conceive of a case 
in which the facts would be identical. The man’s serial number is 
going to be different, which immediately destroys the identity of the 
cases. 

But nonetheless, accepting and not seeking to fight the facts, I 
would agree. 

Mr. Mircue.t. We will assume in this case the military made the 
mistake and they both had the same serial number. 

Mr. Morse. The assumption is so remote, sir, that it is difficult for 
me to give an answer to it. I would say this: Let me buy every fact 
you assert as to the identity of the cases. I cannot conceive that the 
result would not be the same. 

Mr. Mrrcnetu. Well, Mr. Morse, why do you not just say you 
agree with me, and we will go to something else. 

Mr. Morse. I agree. 

Mr. Sartor. Just one question, Mr. Chairman. 

You are straining at a gnat here. You are worrying about whether 
whether or not you have got different decisions out of your own 
Board. Well, you do. And courts, not in the first and third or fifth 
circuit, but the same courts, very frequently, with an identical set 
of facts, come to an entirely different conclusion. 

Mr. Teacue. So do juries, of course. 

Mr. Sartor. So do juries. So it is very, very possible that an 
identical set of facts presented to Board 1 will get a favorable de- 
cision and the same set of facts presented to Board 11 will get an 
adverse decision. 

Now, it happens down in your Board there every day, because 
when you testified last Thursday, you said that there was no way 
that you had of going back and checking up and finding out whether 
or not former cases which had been turned down would be reviewed, 
or if they were allowed, in view of the later turndown, that you 
could check them. So it is perfectly possible for a Board to come 
to two different conclusions. 

Mr. Morse, And in response to the chairman’s question, as ampli- 
fied by Mr. Saylor, I agree that there is nothing in our regulations 
which would prohibit that result. 

Mr. Mrrcnett. Now, Mr. Stancil, I believe that you were going 
to comment further on this particular point. 

Mr. Sranci. On the matter of getting uniformity, sir. 

The statement concerning getting precedents, however, referred to 
whether the decisions of the ‘Board of Veterans Appeals themselves 
constitute precedents. We do, I would like to make it clear, have 
precedents which guide the Board of Veterans Appeals. 

In the law the Board is guided by the VA regulations, by the in- 
structions of the Administrator, by the p ent opinion of the 
chief law officer; and the regulatory definition we were reading here 
of presumption of soundness certainly binds the Board, and there 
is every attempt to live up to that. 
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Mr. Mrrenevt. To what degree is an opinion of the Board a 
precedent for future cases? 

Mr. Srancim. A factual determination ? 

Mr. Mrrerert. Just a moment. We keep hearing of this factual 
determination. Do you not consider yourself either a judicial or a 
quasi-judicial administrative body ? 

Mr. Sranciu. Yes, sir; considering questions of fact and Jaw and 
mixed questions of fact and law. 

Mr. Mrrceneit. Now, how can you say simply a “factual determina- 
tion”; that these decisions are factual determinations, when they in 
the first instance are predicated upon law ? 

Mr. Stancit. What I mean, sir: In the hypothetical case you were 
citing there are legal and regulatory rules. We read them here, the 
law and the excerpt from the regulations. These are matters of law. 
Whether the man’s disability was noted when he was examined for 
entry into service is a question of fact. Whether, if it subsequently 
turns out that he has a disability which was not noted when he was 
examined, it clearly and unmistakably preexisted service is a question 
of fact on all the evidence. Whether it increased during service is a 
question of fact. If an increase is demonstrated on the record, then 
we have a regulation that we grant aggravation, conceding aggrava- 
tion, unless the facts are such as to justify a finding that this is nothing 
but the natural progress. 

And all of the medical opinion, all of the hospital records, all of 
the examination findings, are the factual body of evidence, and we 
arrive at the factual determinations under these guiding rules of law 
and regulations. 

Mr. Mrrcnert. All right. What you are saying, in sum and sub- 
stance, is that certain findings of fact bring into play and into consid- 
eration, or they should bring into consideration, certain rules of law. 

Mr. Sranctn. Yes, sir. And I do not think we have any difference 
on what those rules of law are, and our differences stem from the eval- 
uation of facts when a decision of the Board is criticized. 

Mr. Mrrcuety. So what it amounts to as far as the decisions of the 
Board are concerned, and going back again to Mr. Morse’s statement 
that you do not feel the precedent system is advisable in your opera- 
tions, is that you have really no system of precedent: that vou are 
bound, as you say, by the opinion or the instructions of the chief law 
officer and the rules and regulations of the VA. and of course the 
statutes which the Congress has enacted for directing that you apply 
them. And these, I mieht add, are not a system of precedents. You 
have no system of precedents, do you ? 

Mr. Stanciu. I am not. sure that T made myself quite clear. There 
is quite a body of precedent decisions having to do with questions of 
law, interpretations of law, and interpretations of regulations. These 
are printed in bound volumes, and they are called “Administrator’s 
Decisions.” What they constitute are opinions of the General Counsel 
on questions that are presented, which are then set up as guiding 
precedents by approval of the Administrator. 

In the Board of Veterans Appeals, every individual decision on a 
case is not recorded and published and printed to serve as a precedent. 
When we do get a case that involves a great deal of research, either 
legal or medical, it is quite common to record the results of this re- 
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search and keep it on file to eliminate having to cover the same 
ground at some future time with the tremendous caseload that we 
have. 

For that reason, I have in the Board certain digests where it is 
determined that a particular case would have value in saving time 
and work at some later time. We will digest this and put it on file 
where it is available to our consultants and our Board members. 

Mr. Mircueti. Now, Mr. Stancil, while we are discussing this sub- 
ject matter with you, going to the original hypothetical case that I 
put to Mr. Morse, with the facts contained within the question, what 
is your opinion as to what the decision should have been by the 
Board 

Mr. Srancit. I would like to have more information concerning 
the nature of this cardiac disability. 

Now, I assume from the discussion that has been developed here 
that this was a cardiac defect and not an active disease process. 

Mr. Mircnet.. That is correct. 

Mr. Sranciz. That there was no active disease process in service. 
If that were so, obviously, with an active disease process in service, 
the man should have service connection. 

But if I understood your facts correctly, there is a hospital record 
before service identifying a cardiac defect of what is most likely, at 
least generally agreed, of a congenital nature; this, then, shows clearly 
and unmistakably that the defect. existed before service, and that por- 
tion of the presumption of soundness is now rebutted. 

Then we get to the question of aggravation. And on aggravation, 
then, I think the language that you read out of context concerning 
the physical findings may have referred to this sort of thing: If 
there are in the file sufficient examination findings and sufficient medi- 
cal records to establish positively that the condition is the same at the 
time of discharge from service as it was before service, then no opinion 
would perhaps change that. 

Now, in this particular case that you cite, we have a man with a 
defect before service. Then we have a question: Did the disability 
increase in service? He has working for him this very fine combat 
record. And I know from experience that this would cause the Board 
to look for any evidence of an increase in disability. This is a gen- 
eral concept or policy that they follow. 

Another regulation that has not been cited: If a disability exists 

rior to service and is relatively quiescent—if there is an acute exacer- 
vation of this disability proximately following combat, a Veterans’ 
Administration regulation concedes aggravation for this preexisting 
disability, regardless of a comparison of before service and after 
service. 

Mr. Mircuent. What you have just stated veally goes to the heart 
of the operation of the Board of Veterans Appeals, as to whether or 
not this is the equitable operation that we feel should come, resulting 
from the intent of Congress. 

First, before I go into your recent comments, I want to ask you 
this: Concerning section 311, a presumption is created when no defect 
is found at induction. That stays with him until it is rebutted. 


Mr. Sranciu. In the absence of clear and unmistakable evidence 


tothe contrary. 
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Mr. Mircnevyi. Wait just a minute. Stays with him until it is 
rebutted. Is that not correct ? 

Mr. Sranciu. That is correct, sir. 

Mr. Mircue yt. And one of the ways, in accordance with your con- 
struction of section 311 that it can be rebutted, is by clear and unmis- 
takable evidence of a disease or disability of preexisting origin? 

Mr. Strancrt. As to whether it existed before service, yes, sir. That 
would not of itself determine the question of aggravation or increase. 

Mr. Mrrcuetu. Let us forget aggravation for the moment. 

Mr. Sranciu. Yes, sir. 

Mr. Mrrcueti. All right. Is that one of the ways, in your judg- 
ment, that the presumption which remains with the serviceman can 
be rebutted—by a showing of clear and unmistakable evidence of 
this preexisting condition, or the preexistence of the condition ? 

Mr. Stanci. Yes, sir. 

Mr. Mircnett. All right. Now, the burden is upon whom to rebut 
the presumption that vests in favor of the veteran? 

Mr. Sranct. In the sense that you are using the term here, I think 
that it is incumbent upon the Government to grant service connection, 
unless it finds on an objective review of all the facts that these facts 
clearly and rebut the presumption. 

Perhaps you could say that the burden, then, rests on the Govern- 
ment. But we do not regard these as adversary proceedings, as has 
been mentioned before. 

Mr. Mircnett. All right. Now, let us go back to the facts that 
I gave you. 

Mr. Sranciu. Yes, sir. 

Mr. Mircneti. You have a clinical record of this veteran at age 14. 

But first let me ask you this, before I go to this specific question. 
Do you agree with what Mr. Morse has stated, that the present 
ae | rules of evidence applied by the Board work in the veteran’s 

avor 

Mr. Sranciu. I think undoubtedly they do; many, many times. 

Mr. Mrrcneti. Now, under the facts, as stated in the hypothetical 
question, the acceptance of this clinical record would in all probabilit+ 
be hearsay, and that would be deviating from the normal rules of 
evidence; is that not correct ? 

Mr. Sranci. Yes, sir. 

Mr. Mircnuet.. Now, that would show because of this clinical rec- 
ord, clearly and unmistakably, the preexistence of this heart involve- 
ment. 

Mr. Sranct.. It was a little more qualified than that. Assuming 
that this was a cardiac defect—a defect of the heart or the arteri- 
ovenous system—of congenital origin, where medical specialists agree 
that once it is there it doesn’t go away, then factually this would be 
shown to have preexisted service. I qualified my answer by assuming 
the factors, though, that we had not brought out. 

Mr. Mrrcuety. Well, of course, as I stated, the general opinion is 
that these are normally of congenital origin. However, there was 
testimony that there was no heart involvement at the time of birth. 
And of course there was the other evidence that, as you point out, 
I read out of context. We will not go into the question of aggrava- 
tion yet. But what I want to know is: You have this clinical record. 
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You have evidence that conditions of this nature are often congenital 
in origin. What happens to that presumption that the Congress set 
up in behalf of the serviceman, that when he entered service and was 
examined and no defects were found, that he was examined again 
8 months later, and no heart involvement was found, and he served 
for a period of 28 months, including combat—what happens to the 
gga, ooo of soundness when you have a mere clinical record when 

e was 14 years old and you state that that, together with the fact 
that this is a condition normally of congenital origin rebuts the 
presumption? Does that automatically wipe out the presumption 
created by law? Does that in and of itself wipe out the presumption ? 
Are you not saying, in effect, that here we are accepting as true, under 
our liberal construction of rules of evidence that favor the veteran, 
a clinical record that is certainly not in his favor, and accepting it as 
true, when it is hearsay and certainly could have been erroneous? 

Mr. Srancu. It is obvious that the consideration of all of the evi- 
dence available can work to the claimant’s benefit. It can also work 
to his detriment. The Veterans’ Administration has sought all of 
the facts, so that correct and just and equitable decisions can be made. 

I assumed additional facts from your hypothetical case, that is, that 
there is no doubt as to what was in this hospital record at age 14; that 
the facts are on the record; and I assumed, in my answer, that if the 
defect then recorded and identified was the same as the defect recorded 
and identified while the man was in service, we would have the pre- 
existence of the defect established. The evidence would so establish 
it. But I qualified that by the point that this still does not take care 
of aggravation, which requires the application of two or three more 
rules that tend to favor the veteran in the adjudication of his case. 

Mr. Mrrconeti. Where were we, Mr. Stancil? I have been search- 
ing here for a statement I have not been able to find. 

Mr. Sranom. I think that I had answered the Chairman’s last 
question concerning the presumption of soundness and the require- 
ment that it be rebutted by clear and unmistakable evidence. 

Mr. Mircnert. All right. Let us go on to another question, which 
I asked Mr. Morse, and which I know you listened to very attentively, 
concerning a statement in the decision in this hypothetical case by the 
Board of Welsenin Appeals that the Board—I am quoting: 

Is cognizant of the possibility of cardiac. damage resulting from strenuous 
activity. Neither the existence of this possibility nor medical opinion that the 
heart involvement was aggravated during service can serve as a basis for 
granting service connection, unless the physical findings show an actual increase 
in disability. 

Do you have any comment that you would like to add to what Mr. 
Morse said concerning such a statement being in the decision ? 

Mr. Sranom. I think that it is probably poor wording. I think 
that it may, read in connection with the balance of the decision, have 
a little more significance than read all by itself. 

I rather suspect that in the case the discussion is aimed at whether 
the factual evidence of record affirmatively showed no increase, as 
opposed to a medical opinion that there probably was an increase. 

Mr. Mrrcwety. Well, now, you are going down to, as you say, the 
factual findings. But under the facts as stated, there was opinion 
evidence of medical experts. And I quoted that to you. 
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Mr. Sranciu. Yes, sir; I remember. 

Mr. Mrrcwevi. That aggravation, in the opinion of the doctor, did 
result from his strenuous activity. What they are saying there is 
that they are not going to accept such evidence; that only will they 
accept, in determining this claim, physical findings, which would 
mean objective findings. 

Now, can you be in accord with a decision of that nature ? 

Mr. Sraneru. Expert opinion is certainly appropriate for con- 
sideration, and many allowances of benefits have a based on expert 
opinion, sir. 

Mr. Mircnett. Do you not think that under the facts as I gave them 
to you, the expert opinion testimony should have been evaluated ? 

Mr. Sranciz. Certainly. And I believe that it was evaluated com- 
pletely in this case, sir, despite the language that you have read. 

I know of no one who believes that we cannot and should not con- 
sider expert opinion in a case. This is so basic that I cannot con- 
ceive of anyone on the Board of Veterans Appeals taking the position 
that expert evidence is not for consideration. 

Mr. Mircneti. Do you not think that on review by a judicial body, 
reading the transcript of all evidence, and the decision made in the 
case, a judicial body would immediately reverse its decision and 
require that the Board consider the evidence of Dr. S. B. B.? Asa 
lawyer, do you not. think that that would be the result in this case? 

Mr. Sranciu. Of course, if a decision states that certain evidence 
was not considered, the court must send it back to have it considered. 

Mr. Mircuety. They say even more than that. They say that they 
will not consider evidence, medical opinion evidence, that this was 
aggravated during service, nor can it serve as a basis for granting 
service connection unless physical findings show an actual increase 
in disability. 

They are saying you have to have something in black and white, 
some hospital record or something of that nature, but opinion evi- 
dence of the medical doctor, the subjective testimony, cannot be con- 
sidered. 

Mr. Morse. Mr. Chairman, if I may just interpose a comment on 
this, it would seem to me—and, not having read the full opinion, I 
may perhaps be away off base—it would seem that what the opinion 
says is that medical opinion to the effect that aggravatiton could have 
occurred would not * acceptable. I do not think it implies that 
medical opinion that aggravation had in fact occurred would be 
rejected. I think that is perhaps the distinction, Mr. Chairman. 

Mr. Mrrenect. I think that is a real good effort, Mr. Morse. But 
in reading this, it is just cold turkey. There is no way of construing 
it with anything that would be legal and just, in my judgment. 

Mr. Morse. As I told you, sir, I would disagree with it. I would 
presume that the clear language of section 353 was the basis for that 
particular paragraph. 

Mr. Mrrcneti. Now under this hypothetical case, and I have been 
quoting from the third opinion of the Board, under an almost identi- 
cal set of facts; so it was not that the Board did not have an oppor- 
tunity to consider this evidence quite at length. 

Now, Mr. Stancil, you stated, and I think very fairly and cor- 
rectly, that not always—as we were led to believe by Mr. Morse’s 
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statement—not always is the veteran going to benefit by the liberal 
rules of construction. This veteran did not benefit, did he? Be- 
cause here you use hearsay evidence as the primary basis under the 
facts that I gave you, for denying this claim. 

Mr. Sranctz. That is right, sir. 

Mr. Mrrcneiy. And the hearsay evidence of the clinical record and 
that of medical evidence that this is an ailment normally or usually 
of congenital origin, in the decision of the Board, overrode the pre- 
sumption of soundness under section 311, together with the clinical 
record at induction, plus another specific clinical record of a specific 
finding of no heart involvement 8 months after he had been in 
service, 

Mr. Morsr. Mr. Chairman, may I ask a question on this? Do I 
infer that the claimant did not admit to the hospitalization at age 
14¢ He did not admit to that? 

Mr. Mrrcnevi. Under the statement of facts, he had no knowledge 
that it was in existence. 

Mr. panne. He had no knowledge that he was hospitalized at 
age 14% 

Mr. Mircnetyt. That there was any heart involvement. He con- 
tinued a normal activity, including participation in sports, and was 
inducted into service. 

Mr. Morse. And he had never been informed of any diagnosis? 

Mr. No. 

Mr. Morse. Thank you, sir. 

On this hypothetical case we have been discussing, Mr. Chairman, 
it would seem to me that I would certainly seek reconsideration if 
I were the claimant. 

Mr. Mircuett. I might say that under this hypothetical case, there 
was, after the third decision affirming the severance, a fourth decision, 
in which finally the claim was allowed. 

Mr. Morse. Justice prevailed. 

Mr. Finally. 

Mr. Stancil, do you think the decision I have been quoting from is 
representative of the decisions that are forthcoming from the Board 
of Veterans Appeals? 

Mr. Sranci.. It would be difficult to say, without reading it. 

Mr. Mirceneti. Are you not familiar with this particular case ? 

Mr. Sranctn. Yes; but not in the detail that permits me to talk to 
you about the specific language there, now. 

Yes; I know which case you mean. There are so many cases there 
that I have a general knowledge of what is involved, and not the spe- 
cific facts, that would permit me to discuss it in fine detail. 

Of the 36,000-some cases a year, I would suspect that there would be 
language in some of the decisions that could certainly be improved. 
Perhaps this is one of those instances. You can be assured I will read 
it again as soon as I get back to the office. 

Mr. Mrrenety. I think that you will very likely be reading it the 
rest of the week, because the record is quite voluminous. 

Mr. Teague? 

Mr. Tracuer. I think I would like to say this, Mr. Chairman, for 
the record. 
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I am sorry I was not able to be here most of last week, because my 
other committee has been in executive session trying to solve the farm 
problems of the country. 

I have an entirely open mind on this problem. As a lawyer, I am 
inclined, very much inclined, to agree with the principle of judicial 
review. I must say, however, that in my own experience of only 514 

ears here in Congress I have had many, many cases before the 
Board. Sometimes it seems to me that all of the Rielled veterans in 
the country have moved to California and into my district. 

I have personally not had any cases where I felt the Board made any 
serious errors in judgment or any flagrant violations of the right of 
the veterans. 

As I think back over the years, I am not entirely sure, again as a 
lawyer, were I practicing law and were I representing these veterans, 
and had they lost, as they sometimes do, before the Board—I am not 
sure whether I would advise any of these pro le to appeal their cases. 

In other words, personally, I have not had the experience that ap- 
parently some other Members of Congress have. And I have tried to 
follow this carefully. 

I say that, because I do not think it is fair, and no one, I am sure, 
intends to leave the impression that the Board of Veterans Appeals 
always comes to the wrong decision. 

Mr. Mircne.t. I think that you are speaking for the entire member- 
ship of not only this subcommittee but the entire committee. Cer- 
tainly no thought such as that should be conveyed or felt by any 
ce Sa of the Board or the Veterans’ Administration. 

But we are concerned as to whether or not there should be an addi- 
tional review and whether it should be by not an administrative body, 
but one much more independent from the Veterans’ Administration 
than is the Board of Veterans Appeals. 

Mr. Tracue. It certainly is a very big and important issue. 

Mr. Fiynn. I have an open mind and have been listening. Most of 
these regulatory bodies do a good job. Back in my home state, when 
we originated the Workmen’s Compensation Act, we had it adminis- 
tered by a board similar to that which you have here. And as these 
acts are passed by the legislature, the thought in mind of those passing 
them is to do something that will benefit the group involved. And 
they have in mind that the board or the court will have a sympathetic 
approach to problems that come before it. 

But as time goes on, the Board frequently becomes composed of 
people who are more interested in saving the dollar than they are in 
the human values that are involved. And with the passage of time, 
we get away from the thought of the humanitative problem that was 
involved and that originally caused the people to demand their legis- 
lature to pass this act. 

In other words, it is human values as against property values. And 
that goes on for a period with decisions that are not accomplishing the 
original intent. until there is change in the personnel of the Board and 
we get back on the road as it was originally thought of. 

Certainly I think there should be both subjective evidence received 
and considered, as well as objective evidence. Whevere you are deal- 
ing with illness, including the ami ads (aay and so forth, subjective 
evidence must of necessity be considered. And I would dislike to see 
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any rule whereby it would be either made difficult or impossible to 
submit subjective evidence. 

There is no rule put forth in the Veterans Appeals Board, I do not 
believe, to the effect that if there is any evidence to sustain the original 
finding, the appellate board must act accordingly. In some bodies you 
have that, and it has been my observation that in most cases it has 
worked an injustice. 

Mr. Morse. If I may interrupt and comment on your question, Mr. 
Flynn, fortunately the Board is not bound by the substantial evidence 
rule which you have just alluded to; although most judicial review 
that is provided in the administrative process is bound, as the Con- 
gressman knows, by the substantial evidence rule. 

In our case, fortunately, the Board can substitute its judgment, if 
it determines that a preponderance of the evidence supports a dif- 
ferent T Bicitie from that which the adjudicative processes have 
reached. 

Mr. Fiynn. It would be my further observation that your people 
would be much more difficult without the appellate court which we 
are speaking of than it would be with it; because as Administrator you 
would constantly have to bring to the attention of the various hearing 
chiefs the humanitative view and constantly work to see that justice 
prevailed. When they developed a set of rules and exceptions which 
made it difficult for cases to be presented, for evidence to be received, 
hard for the veteran to get a hearing and get justice, then the only 
resort can be what this committee is suggesting by this bill, which is 
to lay down rigid rules; an appellate board, precedent. 

And, of course, when you analyze it, the purpose of such a court 
being created is to secure the original intent of the framers, to make 
sure that the veteran in this case can get an easy hearing, that proper 
evidence can and will be received, that he will get justice; and unless 
the head constantly, every week, is reviewing this with the people in 
charge, there is going to be a tendency to grow away from the original 
intent. And then Congress or the State legislature could only pro- 
tect it by creating a rigid board which would guarantee the humani- 
tative viewpoint that the people first through their Congress had in 
mind when they created the very board which your Department is 
administering. 

Mr. Morse. Fortunately, sir, on that, we do have a good bit of turn- 
over on the Board, and this coming year we will have a change of 13 
out of 37 members. 

Mr. Stancil would like to comment on that. 

Mr. Srancim. I merely wanted to assure you that certainly the 
Chairman and the Vice Chairman and the members of the Board 
are imbued with this concept that you mentioned, that we exist there 
for one thing. We have a dual responsibility. We have as much re- 
sponsibility to the veteran and the veterans’ dependents as we do to 
the Government. 
_ As to whatever danger there might be, as you alluded to, to develop- 
ing some concept that gets away from this original intent, I would 
like to sunggest that there are considerable deterrents to developing 
such a concept; because I know of no Government agency that operates 
so much in the goldfish bow] as does the Board of Veterans Appeals. 
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Mr. Frynn. I might say that this is extremely comparable to what 
your veterans’ organizations are fearful of in the act we passed last 
year, where we established the element of need. They have no fear 
of the Board as presently constituted, because it is so close to the 
passage of the act that they know for the immediate future the need 
will be considered in its proper perspective; but they fear 5 or 10 
years from now, when new personnel are on the Board and they are 
away from us, that they will not get the fair treatment that they are 

tting. 

7 think we all recognize that unless the Administrator is extremely 
careful, not now, but 10 years from now, this could be abused, and 
we will all live to be sorry for the way it was put in. 

It certainly was the humanitative view of this committee in passing 
it not to make it difficult for the veteran; but you can see that there 
is doubt and fear around the country as to what will happen in a few 
years in the construction of this clause. 

Mr. Morse. Any quasi-judicial body or any judicial body that has 
the responsibility for construing the laws of Congress has the respon- 
sibility to keep ever alert to the intent of the Congress, of course. 

Mr. Friywnn. I know that our chairman is extremely serious and 
conscientious, and I know that the feeling is that there may have been 
a growth away from the original purpose, and the only way he could 
secure justice for the veteran was to resort to precedent and rigidity; 
so that there cannot be denials of justice because of the whim or ca- 
price of a particular examiner depending on how he might feel that 
morning. 

I know that you are trying to get a better break for the veteran, 
insuring him justice. 

Mr. Morse. And I want to assure the committee that the only rea- 
son that we advised caution toward the development of a new course 
is because of our conviction that perhaps the very fine and proper 
aims that Congressman Flynn has just described, and that I am sure 
the chairman has, might not be attained by the process of another 
review structure. 

Mr. Mrrcneti. Of course, we are going into that further. 

We will place in the record at this point a letter, addressed to me as 
chairman of this subcommittee, from Lawrence E. Walsh, Deputy 
Attorney General, dated April 8, 1960. 

(The letter from Mr. Lawrence E. Walsh follows :) 


Hon. Erwin MITCHELL, 
Chairman, Subcommittee of the Committee on Veterans’ Affairs, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN: Your letter to the Attorney General dated April 4 con- 
cerning special subcommittee hearings on proposals to establish an independent 
appeals court with appellate jurisdiction over administrative decisions of the 
Veterans’ Administration, has been referred to me for reply. 

I note that this Department’s report on the nine measures involved, dated 
April 4, crossed your letter in the mails. This being so, you did not have the 
benefit of our report at the time you wrote. 

Please be assured of this Department’s desire to cooperate with your com- 
mittee in every way possible. As Mr. Downer of your office staff probably told 
you, the subcommittee hearings came at a particularly inconvenient time for 
the Department of Justice to participate, for we have had the U.S. attorneys 
here from all of the judicial districts throughout the United States, including 
Alaska and Hawaii, and from Guam, Panama, Puerto Rico, and the Virgin Is- 
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lands, for Department conferences relating to the enforcement and administra- 
tion of the Federal laws. 

Now that the U.S. attorneys conference is over, if after considering our report 
of April 4, you still desire that the Department of Justice have a witness appear 
before the subcommittee please have one of your staff telephone Mr. Frank 
Chambers of this office, extension 2113, who will be pleased to make the neces- 
sary arrangements. 

Sincerely yours, 
LAWRENCE E. WALSH, Deputy Attorney General. 


Mr. Mrrcuett. Mr, Saylor, we only have 1 minute. 

Mr. Saylor wanted to take 2 minutes. So in order to give him 2 
minutes, I think we had better recess and come back later, subject to 
the call of the chairman. 

The committee will stand in recess, 

(Whereupon, at 11:59 a.m., the subcommittee recessed, to reconvene 
upon the call of the chairman. ) 
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WEDNESDAY, APRIL 27, 1960 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON PENDING JUDICIAL REVIEW 
LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 


The subcommittee met at 10:05 a.m., pursuant to recess, in room 
356, Old House Office Building, Hon. Erwin Mitchell (chairman of 
the subcommittee) presiding. 

Mr. MircHe.. the subcommittee will be in order. 

We will continue this morning our consideration of several pro- 
posals for creation of machinery for judicial review of claims of vet- 
erans. The committee has received correspondence from the Jewish 
War Veterans and from a Mr. Samuel L. Phillips of Washington, 
D.C., which will be inserted in the record at this point. 


JEWISH WAR VETERANS OF THE UNITED STATES OF AMERICA, 
Washington, D.C., April 15, 1960. 
Hon. E, TEAGUE, 
Chairman, House Committee on Veterans’ Affairs, 
House of Representatives, Washington, D.C. 

Deak Mr. CHAIRMAN: The National Convention of the Jewish War Veterans 
of the United States of America held in New York City in August 1959, adopted 
Resolution No. 35, which provides that whereas the Veterans’ Administration 
is empowered to make decisions not reviewable by courts, i.e., decisions of fact 
and law, which decisions are not reviewable by judicial process, notwithstanding 
they may be patently arbitrary and capricious, and whereas it has been demon- 
strated in connection with tax questions and those dealing with military law, 
customs and patent appeals, etc., that specialized laws require specialized courts, 
the Jewish War Veterans petition the Congress to enact legislation to provide an 
appellate court for veterans’ laws, a court independent of the Veterans’ Admin- 
istration, to consider appeals from decisions of the Administrator of Veterans’ 
Affairs, notwithstanding the provisions in the present law which make his 
decision final and conclusive on issues of fact and law. 

There are presently pending before your committee a number of bills dealing 
with this matter—H.R. 947, H.R. 975, H.R. 1202, H.R. 3048, H.R. 4146, BYR. 5986, 
H.R. 8375, H.R. 9591, and H.R. 9632. 

We do not look with favor on any provision which would give jurisdiction to 
consider these matters to a U.S. district court. The calendars in these courts 
si Moreh pd so crowded as to make it debatable when a veteran’s case would 

eard. 

Since our purpose in seeking this kind of legislation is to do the veteran as 
much good as we can, what we seek through legislation of this type is to secure 
as speedy a hearing as we can, consistent with the facts and with justice to all 
concerned. In our view, the measure proposed by you, H.R. 9591, seems most 
adequate. If this were enacted into law, in our judgment, it would do much to 
eliminate the major objections which have been advanced from time to time to 
the situation created by that provision of the law which gives the Administrator 
of Veterans’ Affairs unlimited and untrammeled authority. 
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I would appreciate your making the foregoing statement a part of the record. 
Unfortunately, we have been delayed in presenting this statement because of the 
illness of Mr. Bernard Weitzer, our national legislative director. 

Sincerely yours, 
BERNARD ABRAMS, National Commander. 


VETERANS’ CourRT OF APPEALS 


Whereas the Veterans’ Administration, under a section of the law which 
created it and its predecessor agencies, is empowered to make decisions not 
reviewable by courts, in a number of instances, notwithstanding that the said 
decisions may be patently arbitrary and capricious and not what the facts seem 
to call for; and 

Whereas as demonstrated in connection with tax questions and in connection 
with questions dealing with military laws, as well as with customs appeals, etc., 
that specialized laws require special courts familiar with these laws and able 
to interpret them according to the intent of the Congress ; and 

Whereas the experience of the last 4 years under the service letter of 1954 
and reviews which it authorized, has been such as to demonstrate an attitude 
on the part of the Veterans’ Administration and its rating officials which reflects 
pressures from the Executive and from the Budget Bureau, resulting in severance 
of service connection and other actions which appear unjust ; and 

Whereas there are other instances where the operation of the present system 
of limiting final review and final action on law and fact to the Administrator 
of Veterans’ Affairs, shows that there is not equal justice under law in adjudicat- 
ing veterans’ claims : Now, therefore, be it 

Resolved by the Jewish War Veterans of the United States of America in 
64th Annual National Convention assembled in New York City, August 5-9, 1959 
That we urge the Congress to enact legislation which shall provide an appellate 
court for veterans’ laws, a court similar to the court of tax appeals and to the 
court of military justice, i.e., a court independent of the Veterans’ Administra- 
tion which shall consider appeals from the decision of the Administrator of 
Veterans’ Affairs in those instances where under present laws, his decision is 
final and conclusive, and be it further 

Resolved we urge upon the President of the United States, That in the appoint- 
ment of members of this court, consideration should be given to the individuals 
who have veteran status, and who have demonstrated an understanding and a 
sympathy with the laws administered by the Veterans’ Administration. 


WASHINGTON, D.C.., April 19, 1960 
CHAIRMAN, 
House Veterans’ Affairs Committee, 
House Office Building, 
Washington, D.C. 

Mr. CHAIRMAN: I would like the following remarks to be placed in the record 
of the hearings on judicial review on veteran matters. 

First of all, the present withdrawal of jurisdiction of the courts on veteran 
matters should be amended so that the Federal district courts should have 
jurisdiction over the Administrator when his action is arbitrary and capricious. 
Since this does not involve the setting up of special courts and will give the 
district courts jurisdiction when the action of the Administrator is clearly 
wrong, no argument should be forthcoming against such a change. 

Judicial review is needed in the veterans matters of this country for many 
reasons. First of all, there is something clearly wrong with a system where a 
man who has honorably served his country is forbidden to look to the courts 
of this country for protection of his rights as a veteran. Outside of taxes and 
the post office, the VA is the main contact with the Federal Government. The 
VA has wide powers over the life of the veteran and his family. And when 
the VA acts wrongly or arbitrarily in matters affecting the veteran and his 
family with no right to redress the complained wrongs, then the frustration 
undergone is tremendous. 

The main benefit of judicial review, however, will not be that veterans who 
are denied their claim or benefits by the Board of Appeals will eventually be 
upheld by a court. The main benefit will be that the thousands of cases which 
are decided in the field offices throughout the country will be decided on the 
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basis that they may be reviewed outside of the Administration. This will also 
be true in the case of Veterans’ Administration policy. There is a great deal 


of difference in formulating a policy in which you know will not be reviewed 
by higher authority and a policy which will be reviewed. 

As for the argument that the VA knows best since the matters are so numerous 
and complicated only experts like themselves can do the job and that judicial 
review will only get in the way, the committee should look to the Patent Office 
to refute this contention. The Patent Office has something like 200,000 applica- 
tions pending and while not as numerous as the caseload of the VA, the 
applications individually are more complicated than the average VA matter. 
The Patent Office has a Board of Appeals within it. A dissatisfied applicant 
after losing before the Board of Appeals has two choices before him. He can 
go to the Court of Customs and Patent Appeals in which the case is decided 
on the record made in the Patent Office or the Commissioner of Patents can be 
sued in the U.S. District Court for the District of Columbia and the record is 
made anew. It is interesting to note that complete judicial review was in 
existence many years before the rise of those agencies who claim they are so 
expert that judicial review is not necessary, and this review was over an agency 
whose affairs really require the services of an expert. 

In summing up, there comes to mind a remark made at a recent meeting 
of the District of Columbia Bar Association where various resolutions were 
proposed regarding judicial review over the actions of the Secretary of State 
on the denying of passports. After identifying himself as “a reformed bureau- 
crat,” the speaker went on to state, “Don’t give those bureaucrats all that 
power.” Needless to say, the speaker brought down the house. 

Judicial review over veteran matters will be a great benefit to the veteran, 
the Veterans’ Administration, and the Nation as a whole. 

Sincerely, 


SamMveEL LL. PHILLIPs. 
Mr. Mrrcnent. We have scheduled for appearance this morning 
representatives of the American Legion. 
Mr. Kennedy, will you come around and introduce for the record 
those who are with you? 


STATEMENT OF MILES D. KENNEDY, DIRECTOR, NATIONAL 
LEGISLATIVE COMMISSION, THE AMERICAN LEGION 


Mr. Kennepy. First of all, I would like to thank you for rearrang- 
ing the schedule so Mr. Corcoran, Mr. MacDonald, and Mr. Golem- 
bieski can be present today for the reasons I set forth in my letter to 
you the other day. 

Mr. Corcoran and I appreciate it very much. 

Mr. Corcoran will present our testimony. He is the director of the 
National Rehabilitation Commission and is well known to all of you 
gentlemen. 

Mr. Corcoran is accompanied by Mr. Warren H. MacDonald, the 
assistant director for program management, and Mr. Edward Golem- 
bieski, assistant director for claims. 

Mr. Corcoran also has with him a number of other gentlemen from 
his staff that he may, with your permission have occasion to call upon 
from time to time. 

Mr. Corcoran has with him a prepared statement. I would like to 
ask that he be permitted to read his statement and then go into any 
questions you gentlemen may care to ask. 

Mr. Mircnetyi. I would like the record to show that Mr. Miles D. 
Kennedy is the director of the national legislative commission. 

Proceed in your own manner, Mr. Corcoran. 

Mr. Corcoran. Thank you, Mr. Chairman. 
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STATEMENT OF JOHN J. CORCORAN, DIRECTOR, NATIONAL 
REHABILITATION COMMISSION, THE AMERICAN LEGION; AC. 
COMPANIED BY MILES D. KENNEDY, DIRECTOR, NATIONAL 
LEGISLATIVE COMMISSION; WARREN H. MacDONALD, ASSISTANT 
DIRECTOR FOR PROGRAM MANAGEMENT; AND EDWARD GOLEM. 
BIESKI, ASSISTANT DIRECTOR FOR CLAIMS 


Mr. Corcoran. Mr. Chairman and members of the subcommittee, 
the American Legion is grateful for this opportunity to present its 
views on the question under consideration by the subcommittee; 
namely, should there be judicial review of the decisions of the Ad- 
ministrator of Veterans’ Affairs? 

We wish to compliment the subcommittee and in fact the entire 
committee for still another study and effort being performed in the 
interests of the veterans of this country. Although we must dis- 
agree with the proponents of the bills now pending before this sub- 
committee, we wish to compliment them too because we know that 
their purpose is high and their motive is good. 

Mr. Chairman, T think it would be appropriate at this time perhaps 
to qualify myself as a witness. 

I was employed by the American Legion late in 1945 and after a 
brief period of training I took up the task of representing claimants 
and their dependents before the Veterans’ Administration Boards of 
Original Jurisdiction. In January of 1947 I was assigned to the policy 
section of the Legion staff here in Washington and represented claim- 
ants before the Board of Veterans’ Appeals from January 1947 until 
August 1952, 

Incidentally, although I still bear the scars of that harrowing ex- 
perience I have tried to be objective in the matter before this sub- 
committee. 

I graduated from Georgetown Law School in October 1951, was 
admitted to the bar of the District of Columbia in 1952 and was ap- 
pointed legal consultant for the Legion’s National Rehabilitation 
Commission in August 1952. 

I served in that capacity as legal consultant handling the legal mat- 
ters of the Legion’s Rehabilitation Commission and its staff until 
December 1956, at which time I left employment with the American 
Legion and took up employment with a Government agency as legal 
advisor, the Agency veing the National Security Agency. 

I remained as legal advisor with that Agency until J anuary 1958 
when I returned to the American Legion as director of the National 
Rehabilitation Commission. 

My experience as a lawyer is rather narrow in scope and confined 
almost exclusively to veterans law and administrative law. 

I suppose it would also be appropriate at this time to mention the 
workload of the American Legion before the Board of Veterans Ap- 
peals. In 1959, the Board of Veterans Appeals decided issues in 
36,302 cases. The American Legion held power of attorney in 9,915 
of those cases or a percentage of 27.3 percent. 

The position of the American gion on judicial review of decisions 
of the Administrator of Veterans’ Affairs is reflected in resolution 


7 adopted by the National Executive Committee at its spring 1959 
meeting. 
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In summary, that position is that the experience of the American 
Legion to continue to seek improvement in the appellate proceses 
of the Veterans’ Administration, and particularly to seek to have the 
Board of Veterans Appeals excluded from participation in policy- 
making and other nonjudicial type functions. With the chairman’s 
permission I would like to submit for the record a copy of this 
resolution. 

(The resolution referred to follows :) 


NATIONAL EXECUTIVE COMMITTEE MEETING OF THE AMERICAN LEGION 
HELD APRIL 29-May 1, 1959 
Resolution No. 7. 
Committee: Rehabilitation Commission, 
Subject : Review of Veterans’ Administration decisions. 

Whereas two resoltuions referred by the 1958 national convention to the Na- 
tional Rehabilitation Commission propose a further review of Veterans’ Ad- 
ministration decisions than are presently provided for by law, these being— 

No. 204, which asks for legislation establishing a U.S. Court of Veterans’ 
Appeals to consider appeals from all adverse decisions of the Board of 
Veterans Appeals, and 

No. 454 seeking legislation making Veterans’ Administration, including 
Board of Veterans Appeals, decisions reviewable judicially or by the Gen- 
eral Accounting Office or other appropriate governmental agency; and 

Whereas, after careful consideration, it has been decided that experience, 
acquired in four decades, does not justify sponsorship or support by the Ameri- 
ean Legion of legislation providing for judicial or other review of Veterans’ 
Administration decisions than is presently allowed by law, and 

Whereas it is believed that the best interests of veterans, their dependents and 
beneficiaries will be served by maintaining the existing basis for appellate re- 
views and improving the Board of Veterans Appeals operations wherever indi- 
cated, and 

Whereas it is the considered opinion of the American Legion that an immedi- 
ate improvement in the Board’s position and decisions can be attained if it 
ceases its policymaking functions which are believed beyond the purposes for 
which it was established : Therefore, be it 

Resolwed by the National Executive Committee of the American Legion, in 
regular meeting assembled at Indianapolis, Ind., on April 29-30 and May 1, 1959, 
That the American Legion shall supprt no legislation providing for a review 
of Veterans’ Administration decisions other than now prescribed by law; shall 
continue to bring to the attention of the Administrator of Veterans’ Affairs and 
Chairman, Board of Veterans Appeals, its recommendations for improvement of 
the appellate processes where indicated: and shall seek to have the Board of 
Veterans Appeals excluded from participation in policymaking functions of the 
Veterans’ Administration by action of the Administrator or by legislation if 
required. 

Mr. Corcoran. The question facing us is admittedly a difficult one. 
One might expect to find the American Legion in support of the 
peebore for judicial review because the legislation is intended to be 

neficial to veterans and their dependents. 

The American Legion would support the legislation if it believed 
it would be beneficial. We do not support the proposal because we 
are convinced that. the veterans of this country would lose more than 
they would gain were judicial review provided. eter’ i 

The American Legion cannot support the proposal to provide judi- 
cial review for practical reasons and for reasons of principle and 
philosophy. : 

The American Legion adheres to the single agency concept in the 
field of veterans’ affairs. This does not mean that we always agree 
with or support the Veterans’ Administration itself, but that we are 
convinced of the soundness of the philosophy that the Veterans’ 
Administration should be the only agency of the Government charged 
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with the responsibility to dispense the benefits granted by the Con- 


The proposal to subject to judicial review decisions of the Adminis- 
trator of Veterans’ Affairs is, in our opinion, an encroachment upon 
that principle. Review by the judiciary is only part of the problem. 
The next step, if not a concurrent one, might well be to provide admin- 
istrative review through supervision by the General Accounting Office 
or some other agency. 

This we oppose. The finality clause was enacted by the Congress 
not to limit the rights of veterans but to protect them. The Admin- 
istrator was given his great authority not to deprive veterans of bene- 
fits but to make sure that the agency would be unhampered in its 
mission. The American Legion is convinced of the soundness of this 
proposition and of the necessity to preserve the principle. 

Supporters of judicial review of decisions of the Administrator 
may argue another principle—that the review power of the courts is 
an inherent one and one necessary to circumscribe the actions of the 
head of an administrative agency. 

Even if these proposals for judicial review were a demonstration 
of an adherence to this principle we would not support them because 
in balancing the interests we conclude that the single agency concept 
outweighs the other. 

But the proposal for review of decisions of the Administrator is 
not consistent or in accord with the principle of the review power of 
the judiciary because, as the representative of the American Bar Asso- 
ciation testified, no “review” of Veterans’ Administration decisions, 
as it is understood in administrative law, is possible. 

Because of the complete informality of the VA adjudicatory proc- 
esses it is impossible to subject decisions of the Administrator to the 
type of review commonly practiced over actions of an administrative 
agency. Rather, a counterproposal is made. It is stated that there 
is no alternative but to authorize commissioners to take testimony, 
admit evidence, and compile a record. 

This point, it seems to us, clearly demonstrates that the proposal 
for judicial review is not presented in the interest of the exercise of 
‘the inherent right of the judiciary to review but is instead an effort to 
have some individual or group other than the Veterans’ Administra- 
tion evaluate the evidence. 

I have said that for practical reasons the American Legion does 
not support the proposal before this subcommittee. By that I mean, 
aside from the principle involved, we are convinced that little good 
would be achieved and that the veterans of this country would lose 
more than they would gain. We think that little benefit would be 
realized for a number of reasons. 

First, because most controversial decisions rendered by the Board 
of Veterans Appeals involve factual questions and evluation of evi- 
dence. Under the ordinary standards for judicial review of adminis- 
trative agency action the court will not reverse if the agency action is 
supported by substantial evidence. In the vast majority of decisions 
with which there is disagreement it must be admitted that there is sub- 
stantial evidence to support the decision complained of. 

Generally it is the conclusion by the person aggrevied that the Board 
of Veterans Appeals has incorrectly evaluated the evidence. Rarely 
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could it be successfully contended that there was no “substantial evi- 
dence” to support the Board’s decision. 

Thus, very few decisions by the Board of Veterans Appeals involv- 
ing questions of fact would be reversed by the court. 

An alternative would be to authorize review de novo by the court. 
This is not acceptable to the American Legion because it does nothing 
more than substitute the judgment of the court for that of the Board 
of Veterans Appeals. It would impose a difficult burden upon the 
court. 

Claimants who could not come to Washington to give testimony and 
present evidence would be at a disadvantage. It would be imprac- 
ticable because of the workload to send commissioners out to take 
evidence, 

Further, it is my opinion that such a proposal is not consistent with 
sound administrative law. 

Next, some decisions rendered by the Board of Veterans Appeals 
with which there is dissatisfaction involve questions of law. We 
think that the number is small. To subject such decisions to judicial 
review would not be desirable, we think, because of the resulting in- 
flexibility. At present the Administrator has broad authority to 
interpret the law and to modify that interpretation when he is con- 
vinced of the necessity to do so. 

An interpretation of law by the court, however, would be final. 
We feel that such a rigid method of operation would be less desirable 
than the existing one. 

In passing, I invite attention to title 38, United States Code, sec- 
tion 211(B) which provides that “the Administrator may require the 
opinion of the Attorney General on any question of law arising in the 
administration of the Veterans’ Administration.” 

Next, we fear that the informality of the Veterans’ Administration 
adjudicatory processes would be lost. This informality is generally 
of great benefit to the veteran. The Veterans’ Administration has 
great latitude in receiving the evaluating “evidence” of any nature. 

If decision of the Administrator were made subject to judicial re- 
view it would be necessary to formalize the VA proceedings, or to per- 
mit the court to operate under rules similar to those followed by the 
Veterans’ Administration, or to constitute the court as half trial court 
and half appellate court. The American Legion finds none of these 
desirable. 

Further, if Veterans’ Administration decisions were reviewed by a 
court it would follow that the doctrine of res adjudicata would ob- 
tain. This would be a severe loss to the veterans. At present a vet- 
eran may reopen his claim at any time upon the submission of new and 
material evidence. 

In addition, even in the absence of such evidence, we find the Vet- 
erans’ Administration quick to reconsider decisions adverse to the 
veteran. Experience has established that a substantial number of 
cases are allowed even after they have been denied several times. If 
the veterans lost this advantage they would be deprived of a very 
valuable privilege they now enjoy. 

The problem of fees is important. Frequently there is no monetary 
benefit gained by a favorable decision of the 
the question of service connection only is involved, et cetera. 
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Often the monetary recovery is small. Thus, veterans and their 
dependents are usually not in a position to pay substantial fees. Asa 
matter of fact, attorneys who represent veterans before the Veterans’ 
Administration are limited by act of Congress to a maximum fee of 
$10. Ifa reasonable attorney’s fee were permitted a aseenge would 
be worked upon the veterans, a hardship from which Congress 
throughout its history has protected them. 

On the other hand, if attorneys’ fees were severely limited as they 
now are in claims with the Veterans’ Administration it would be 
difficult if not impossible to en. an attorney. 

Mr. Chairman, there are other arguments that have been presented 
to the committee, such as for example the load that would be placed 
upon any court established. 

For example, we know that the Board of Veterans Appeals decides 
in the salntherhond of 50,000 issues a year. The Court of Military 
A Is in the year 1959 heard 105 cases. 

n addition to that, the cost of the new device would be expensive 
undoubtedly. We estimate that very conservatively any special court 
established would be at least in the order of at least $1 million a year. 

However, these factors are obviously not fundamental to the Amer- 
ican Legion position. If such a change were necessary in order to 
achieve justice, the American Legion would support them, regardless 
of the cost. 

But we are convinced that the greatest amount of justice is worked 
for the greatest amount of people under the present arrangement. 

The points I have enumerated and the other necessary incidents of 
judicial review have compelled the American Legion to refrain from 
support of such legislation. 

e American Legion finds the situation in the adjudicatory proc- 
esses of the Veterans’ Administration generally satisfactory. For the 
subcommittee’s information I have attached to my statement a table 
showing the appeals presented by the Washington staff of the Amer- 
ican Legion in the year 1955 + Amat 1959, and the percentage of 
reversals and remands. 

In that period our staff presented 22,587 cases and we obtained 
reversals in 2,842 cases and remands in 2,515 cases. This means that 
of the total number of cases presented we obtained either reversals or 
remands in 5,357 cases, for an average of almost 24 percent. 

T have said that the American Legion does not support the proposal 
for judicial review and that we consider the situation in the Veterans’ 
Administration to be generally satisfactory. This does not mean, of 
course, that we are dedicated to the present system or that we are com- 
pletely satisfied. 

As a matter of fact, we think that the present arrangement in the 
Board of Veterans Appeals can be improved. We feel that the Board 
of Veterans Appeals should not be a part of the policymaking func- 
tion of the Veterans’ Administration. 

At this point, Mr. Chairman, I should like to insert in my statement 
a note in conflict with the remarks of the Deputy Administrator, Mr. 
Bradford Morse, when he stated that the Board of Veterans Appeals 


was not a part of the policymaking Board of the VA. While this is © 


undoubtedly true, we have a letter furnished by the chairman of the 
Board of Veterans Appeals of October 28, 1958, attaching to his letter 
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a mimeographed copy describing the function of the Board in which 
he says in part: “The Board does participate in policy matters.” 

He continues later on this same subject: “Representatives of the 
Board do attend staff conferences and participate in policy discus- 
sions. The Board on occasion initiates changes in policy and almost 
daily is called on in some way to comment on various policy matters.” 

Mr. Mircue.u. May I interrupt. What is the nature of this policy 
activity of the Board members? 

Mr. Corcoran. My opinion is that it is unlimited. It seems to me 
that any policy decision affecting the adjudication of claims, almost 
any subject having to do with the right of veterans which may possibly 
be adjudicated within the Veterans’ Administration, I think the Board 
would be consulted on any such question. 

I am not sufficiently res ge with the mechanics of this policy- 
making function to be able to give the chairman a full answer. 

Mr. Sayvor. I would ask the chairman whether he would consent 
to have made a part of the record the entire letter which was ad- 
dressed to the American Legion. 

Mr. Mrrcuetn. With no objection, it will be made part of the record. 

Mr. Sayuor. Very frankly this bears out one of the contentions I 
have had for a long time that the Board of Veterans Appeals does 
participate in policymaking functions of the Veterans’ Adminis- 
tration. 

Mr. Corcoran. Therefore, sir, I will submit at this time a copy of 
a letter dated October 28, 1958, addressed to me from James W. Stan- 
cil, Chairman of the Board of Veterans men and attached thereto 
a seven-page mimeographed description of the Board, its functions, 
and its authority. 

Mr. Mircue.y. There being no objection, it will be filed and made 
part of the record. 

(The letter referred to follows:) 


Mr. JoHN J. CORCORAN, 
National Director of Rehabilitation, 
The American Legion, Washington, D.C. 


Dear Mr. Corcoran: As you know, the Veterans of Foreign Wars of the United 
States is currently interested in the status of the Board of Veterans Appeals 
and has appointed a committee to recommend whether any changes in present 
appellate procedures should be made. 

At the request of this committee, the Board has compiled certain data as to 
its organization and function. In the interest of having you and your staff fully 
informed, I am enclosing a copy of this compilation. You have already been 
furnished a copy of my statement in Chicago to the Executive Committee, 
National Rehabilitation Commission. 

At your earliest convenience, I would be pleased to meet with you to discuss 
this general field. 

Very truly yours, 


OcTOBER 28, 1958. 


JAMES W. STANCIL, 
Chairman, Board of Veterans Appeals. 


BoarD OF VETERANS APPEALS 
HISTORICAL NOTE 


The modern history of appeals begins in April 1920, with the administration 
of the war-risk insurance program. Before 1933, there were some eight or nine 
administrative reorganizations in an attempt to get some workable system. 
The various programs included personal review of appeals by the agency head ; 
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two tries at having appellate boards stationed at various parts of the country; 
groups to advise the agency head of how appeals should be decided ; systems 
with intermediate and final boards (three-stage appeals); and boards func. 
tioning under delegation of authority from the agency head (two-stage appeals), 
In 1933, the Board of Veterans Appeals was established on a statutory basis. 
In the ensuing 25 years it has functioned without major organizational change, 
Reference is made on page one of annex F to various surveys of the Board's 
performance. 
LEGAL BASIS FOR BOARD OF VETERANS APPEALS 


By Executive order of the President (July 28, 1933), which subsequently be- 
came law (Veterans Regulation 2a), there was created in the Veterans’ Admin- 
istration a Board of Veterans Appeals under the administrative control and 
supervision of a Chairman, directly responsible to the Administrator of Veterans 
Affairs. A Chairman, Vice Chairman, and not to exceed 15 associate members, 
with such other professional, administrative and clerical personnel as might be 
necessary were authorized. 

In January 1934, 30 associate members were authorized and in June 1946 
(Public Law 425, 79th Cong.) the limitation on the number of associate mem- 
bers was increased to 50, where it now stands. 

These statutory provisions are now contained in section 1301, Public Law 

JURISDICTION 


The Board’s jurisdiction was defined in Veterans Regulation 2a, now section 
1304, Publie Law 85-56. 

“All questions on claims involving benefits under the laws administered by 
the Veterans’ Administration shall be subject to one review on appeal to the 
Administrator of Veterans’ Affairs, decisions in such cases to be made by the 
Board of Veterans Appeals. Jurisdiction to render final decisions on questions 
so reviewed on appeal shall vest in the Board of Veterans Appeals * * *.” 

The Board was also given original and exclusive jurisdiction for the review 
of emergency officers’ retirement claims with provision that following initial 
determination the same rules and regulations governing application for review 
to the Administrator of Veterans’ Affairs would be for application. 


LIMITATIONS 


The veterans regulation (now sec. 1304(c), Public Law 85-56) states that 
the Board, in its decisions, shall be bound by the regulations of the Veterans’ 
Administration, instruction of the Administrator of Veterans’ Affairs, and the 
precedent opinions of the chief law officer. 

In practical application this means that on purely legal questions the Board 
gives serious consideration to opinions of the General Counsel and is bound by 
those opinions which have been approved by the Administrator; i.e., precedent 
opinions. 

On questions of fact and on mixed questions of fact and law the Board must 
observe the legal principles set forth in VA regulations, instructions of the 
Administrator, and precedent decisions of the General Counsel. 

The evaluation of evidence concerning the inception or severity of disability 
is regarded as a question of fact to be determined by the Board. On questions 
of diagnosis and treatment, which are purely medical, the opinion of the Chief 
Medical Director is generally controlling. However, even here the Board has 
not hesitated to find that there were adjudicative and equitable considerations 
which permitted a different conclusion from that reached on strictly medical 
criteria. 

Not infrequently the Board encounters cases which, for one reason or another, 
have been reviewed by the central office staff of the Department of Veterans 
Benefits or the Department of Insurance. The opinions expressed by these staff 
offices are, of course, considered, but the Board makes its own decision on the 
facts in the individual case. 
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ORGANIZATIONAL STRUCTURE 


The organization, function, and personnel structure of the Board are shown in 

annexes A, B, and C. 
SELECTION PROCESSES 

Associate members 

The selections of associate members are made after consideration of a num- 
ber of different classes of persons. 

1. Applicants from within and without the VA. 

2. Persons holding positions in the consultant service who have been trained 
in the actual appellate process. 

3. Other VA employees recommended through the agencywide management de- 
velopment program. 

4. Other VA employees who have demonstrated exceptional ability and 
who are experienced in various phases of administration of veterans’ benefits. 

The person selected must meet the standards prescribed for the position. 
Copies of qualification standards for attorney and medical officer positions are 
attached. These requirements apply to the appointment of associate members. 

After evaluation of all those qualified, recommendation is made that the 
Administrator appoint (with approval of the President) the person whose record 
shows the greatest potential for the performance required for the position to 
be filled. 


Age groups—Associate members and consultants (as of July 1, 1958) 


bs to 30 40 to 44/45 to 49/50 to ss to 590 to 64/65 to 69} 70+ | Total 


2 


8 3 


Ra 


Associate | 


Length of time in position—Associate members and consultants 


| 0-5 | 5-10 | 10-15 | 15-20 20-25 Total 


9 8 2 4 


Source of personnel—Associate members 


Number of associate members from consultant groups 26 
Number of associate members from VA other than consultant groups___-~~~- 5 
Number of associate members without prior VA experience a 4m 


Standards for appointment of associate members 


When the Board started operating in the fall of 1934, there were no qualifica- 
tion standards governing the selection and appointment of Board members. 

Since the Administrator of Veterans’ Affairs is the appointing officer with 
approval of the President, the program has always contemplated securing the 
best qualified people and preference was given to medical officers and attorneys 
because of the complex subject matter involved. 

The Administrator, in writing to the President in 1934, stated : 

“While it is conceded that it is not absolutely necessary that appointees be 
attorneys, yet it is believed to be entirely desirable that members have that 
training which the practice of the law provides * * *.” 

With one exception, referred to below, our records indicate no person other 
than an attorney or a physician has been appointed to the Board since June 
1937, over 21 years ago. 

The President, by Executive order in April 1941, placed these positions and the 
incumbents thereof under the classified civil service. 

In September 1945 the President approved a recommendation of the Admin- 
istrator that thereafter appointees to the Board should be veterans of World 
War II, with specialized knowledge of the circumstances of such service; or be 
veterans of World War I, with extensive experience in the adjudication of claims 
under the many applicable laws. Should the occasion arise, this would un- 
doubtedly be expanded to include veterans of the Korean conflict. 
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The Civil Service Commission, by letter of October 31, 1947, placed the posi- 
tions of Chairman, Vice Chairman, and associate members (other than medical) 
in the attorney-trial examiner series. At the same time, nonmedical consult- 
ants were placed in the attorney-adviser series. 

The reguirement that nonmedical appointees be attorneys carried with it the 
additional requirement that they be members of the bar. This relates to the 
expressed intent of Congress in connection with appropriations for the Depart- 
ment of Justice in and after 1938. Because of this expressed intent, the Civil 
Service Commission has held that bar membership applies to all attorney posi- 
tions in the Government service. 

The Civil Service Commission, in assigning associate member positions to the 
attorney-trial examiner series, did so because, when so assigned, members hold 
hearings and prepare and release decisions under the many evidentiary require- 
ments provided by the laws governing various types of benefits based upon 
different periods of service in the Armed Forces. 

Since the requirement for bar membership was imposed, one lay person was 
appointed to the Board. However, the Civil Service Commission held he did not 
meet the requirements for the grade assigned to the position and he was em- 
ployed at a lesser grade. Furthermore, until his separation from the Board, 
this employee was not authorized to participate in any decisions other than 
those covering entitlement to educational or training benefits. 

There are currently no associate members who are not either attorneys or 
physicians. No changes in appointment standards have been initiated or con- 
templated, and to date, no compelling reasons for modification of existing stand- 
ards have been advanced. 


Allow? Deny? Who decides? 

The decision on what action to take on an appeal is made by the three asso- 
ciate members to whose section the case is assigned. 

The Board’s office instructions provide that in all cases in which personal 
hearings are held the section chairman will refer the case to a consultant, with 
instructions as to its disposition. 

Because of the great volume of appeals received, it is not practicable to have 
every case reviewed initially by associate members. Secondly, many cases re- 
quire legal or medical research before any conclusion can be reached. 

The function of consultants is to acquaint themselves with the medical-legal 
principles governing adjudication of claims—to know the requirements for the 
grant of benefits—to review and evaluate the evidence—to identify and resolve 
legal and medical problems—and to recommend to associate members the action 
to be taken in the individual case. 

This recommendation is usually made in the form of a written proposed de- 
cision, submitted for consideration of the associate members, in conjunction 
with the latters’ review of all pertinent evidence in the claims folder. 

Cases involving opinion or substantial questions of fact, law, or medicine are 
generally discussed by consultants with associate members before preparation 
of tentative decisions. Frequently, also, complex decisions are submitted only 
in the form of working drafts. 

Even though the personal hearing cases and a higher percentage of the more 
difficult cases are discussed by associate members with consultants before prep- 
aration of a tentative decision, still, during the 6-month period from March to 
September 1958, 30.2 percent or nearly one-third of all tentative decisions sub- 
mitted by consultants were returned for revision. 


DISSENTING OPINIONS 


No detailed statistics are maintained on dissenting opinions. Over the last 
10 full years (1948-57) there were 141 dissents—an average of approximately 
14 per year. 

TIME ELEMENT 


A study was made over the 5 months from February through June 1958, of 
the time elapsing between receipt of records by the Board of Veterans Appeals 
and dispatch of a decision. The average for these months varied from 45.61 
to 47.69 days. A further study in August 1958 showed a slight increase to 48.28 
days, probably due to vacations. This study revealed wide variances between 
different types of cases; the rather simple dental claims requiring less than 30 
days, whereas from 70 to 75 days were taken for complex insurance and forfeiture 
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appeals. The length of time a case is before the Board varies in almost direct 
proportion to the extent of the caseload. 


EVALUATION OF EVIDENCE 


The Board places great emphasis on consideration of the circumstances of 
service in determining service connection for disability. The VA General Ref- 
erence Library has an outstanding collection of histories of military and naval 
units. Time and time again the Board, through reference to this material, has 
been able to verify unsupported statements of veterans and to pinpoint their 
activity at the time the disability was said to have been incurred. This has 
been particularly valuable in connection with regulations conceding aggravation 
of preexisting disability which became symptomatic during or proximately fol- 
lowing combat, 

The law and the regulations require that if a reasonable doubt exists, such 
doubt will be resolved in favor of the claimant. This has been our policy as 
long as the Board has existed. There are cases in which it is barely possible that 
a contention is correct but the weight of the evidence favors some other cir- 
cumstance. The Board feels that this does not create a reasonable doubt. How- 
ever, if a situation cannot be definitely established but is still reasonably prob- 
able we insist that the doubt be resolved for the claimant. 

The law provides that in claims of veterans who engaged in combat, satisfactory 
lay evidence will be accepted as proof of incurrence of disease or injury. This 
principle has been stressed in staff meetings, issued in written form, and framed 
copies have even been hung in prominent places throughout the Board so that 
no one may overlook it. Lay evidence of incurrence of disability in and after 
service is to be accepted, provided it is consistent with the other circumstances 
in the case. 

RECON SIDERATIONS 


Who gets a request for reconsideration first? It depends on its nature. Per- 
haps the request is made orally by a service organization representative to the 
Chairman or Vice Chairman; perhaps it is contained in a letter from a Member 
of Congress to the Administrator of Veterans Affairs; perhaps in a letter from 
a claimant to the Chairman. Whether the request is received by the Chairman 
personally or through the Board’s mailroom in routine fashion is immaterial. 

If it appears that the claimant has a sincere and substantial belief that the 
decision was erroneous, the records will be recalled for reconsideration. In 
any event a decision that is reconsidered, either by letter or formal decision, is 
reviewed by the associate members who made the original determination and 
by other staff officials. 

No attempt can be made to assess the influence of the Chairman and the 
Vice Chairman in reconsiderations. From their review of the case they may 
request that further opinion be secured; that other studies be made; or that 
consideration be given certain factors. Cases may be and are very frequently 
discussed by the Chairman or Vice Chairman with the associate members who 
participated in the decision. 


AUTHORITY OF THE CHAIRMAN AND VICE CHAIRMAN 


The Chairman has administrative control and supervision of the Board. He 
announces policies to be followed. He approves various decisions as guides to 
be considered under similar circumstances. He divides the Board into sections, 
assigns the members of each section, designates the chief of each section, and 
controls special jurisdictional assignments. 

Under the law (sec. 1303, Public Law 85-56), a decision of the Board is made 
when the members of a section unanimously concur in a determination. The 
law does not provide for the Chairman’s participation unless there is disagree- 
ment among the members. In that event, his concurrence with the majority con- 
stitutes the decision, or he may enlarge the section and have the majority rule. 

The law makes no provision as such for an appeal by the Chairman from a 
decision by a section. Through his delegation of authority from the Adminis- 
trator, he may, however, authorize a section to administratively allow beuefits 
if that action is determined to be warranted. 

The Vice Chairman acts as full assistant to the Chairman and acts for him 
in his absence. 
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PARTICIPATION IN POLICY MATTERS WITHIN THE VA 


The Board does participate in policy matters. There are two principal 


reasons : 
1. The Board with its consultant service is drawn largely from VA offices 


across the country. It is a great reservoir of trained, able, and experienced 
personnel. It reviews annually many thousands of cases from all parts of the 
country. It is in a better position to observe the effects of policy than almost 
any other organization in the VA and therefore is in position to make substan- 
tial contribution which would otherwise be lost. Thus from the VA view, the 
Board’s participation is constructive and desirable. 

2. Generally, changes in policy begin with or are developed by the VA operat- 
ing element responsible for the particular function which the change concerns. 
From the standpoint of service organizations it may be desirable that a body, 
such as the Board of Veterans Appeals, detached from the operating element yet 
with technical resources for evaluating the program, view the proposals from a 
different perspective. Before any firm position is taken, consideration should 
be given the question of whether the Board’s cumulative skill and experience 
should be used for constructive purposes in achieving equity and justice. 

For these reasons, representatives of the Board do attend staff conferences 
and participate in policy discussions. The Board on occasions initiates changes 
in policy and almost daily is called on in some way to comment on various policy 
proposals. 

Mr. Corcoran. We believe that it should not be engaged in non- 
judicial type functions. We are convinced that the Board should 
limit itself to the jurisdiction and mission established for it by Con- 

in the basic statute. We object to the present procedure in which 
the Board of Veterans Appeals is coordinated on proposed regulations 
and issues. 
' Again, Mr. Chairman, I would like to give an example of that. It 
is occasionally, not frequently, but occasionally, our assignment to rep- 
resent a claimant before the Board of Veterans Appeals, the issue in 
the case being that some regulation which has been promulgated by 
the VA is inconsistent with the law. We present this argument to 
the Veterans Appeals, a board which has already been coordinated 
on the regulation, which has lent not only its assent but its approval 
of the regulation, including the very issue that we would be presenting. 

So we feel that this is an inherently wrong procedure and we feel 
that the Board should not be involved in this or any other known 
judicial function. 

I regret to inform the subcommittee that the Administrator of Vet- 
erans’ Affairs has rejected our recommendations. 

I think at that point I would like to submit for the record later 
today a copy of the Administrator’s reply to our recommendations in 
which he rejected our requests. 

Mr. Mircue.u. Is there an objection to that being made a part of 
the record ? 

Mr. Sartor. I am reserving the right to object. I will not object 
providing the letter which requests the change and the letter and the 
Administration’s objections are both included. 

Mr. Mrrcnety. You can provide that. 

Mr. Corcoran. Certainly, sir. 

Mr. Mircueiy. There being no objection, they will be made a part 
of the record. 
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(The letters referred to follow :) 
Tue AMERICAN LEGION, 
Washington, D.C., August 7, 1959. 
Mr. SUMNER G. WHITTIER, 
Administrator of Veterans’ Affairs, 
Veterans’ Administration, Washington, D.C. 


Dear Mr. Wuirtrer: Attached are copies of Resolution No. 7, approved by the 
National Executive Committee of the American Legion, April 30, 1959, on the 
subject of review of Veterans’ Administration decisions. It is believed that you 
will find the resolution self-explanatory. We will appreciate your comments. 

The American Legion considered this subject thoroughly before adoption of 
the resolution and is convinced that the jurisdiction of the Board of Veterans 
Appeals should be confined, as provided in chapter 71 of title 38, United States 
Code, strictly to review of appeals to the Administrator on questions on claims 
involving benefits under Jaws administered by the Veterans’ Administration. 
Our organization is strongly opposed to participation by the Board in policy 
making functions of the Veterans’ Administration, such as coordination with 
other elements of the agency of regulations, instructions, and other directives. 

We urge that you direct that the Board be excluded from participation in 
policy making functions of your agency. 

Very truly yours, 
JoHN J. Corcoran, Director. 


NATIONAL EXECUTIVE COMMITTEE MEETING OF THE AMERICAN LEGION HELD 
APRIL 29-May 1, 1959 


Resolution No. 7. 
Committee: Rehabilitation Commission. 
Subject : Review of Veterans’ Administration decisions. 

Whereas two resolutions referred by the 1958 National Convention to the 
National Rehabilitation Commission propose a further review of Veterans’ Ad- 
ministration decisions than are presently provided for by law, these being— 

No. 204 which asks for legislation establishing a U.S. Court of Veterans Ap- 
peals to consider appeals from all adverse decisions of the Board of Veterans’ 
Appeals ; and 

No. 454 seeking legislation making Veterans’ Administration, including Board 
of Veterans Appeals, decisions reviewable judicially or by the General Account- 
ing Office or other appropriate governmental agency ; and 

Whereas after careful consideration it has been decided that experience, 
acquired in 4 decades, does not justify sponsorship or support by the American 
Legion of legislation providing for judicial or other review of Veterans’ Admin- 
istration decisions than is presentely allowed by law; and 

Whereas it is believed that the best interests of veterans, their dependents, 
and beneficiaries will be served by maintaining the existing basis for appellate 
reviews and improving the Board of Veterans’ Appeals operations wherever 
indicated; and 

Whereas it is the considered opinion of the American Legion that an immediate 
improvement in the Board’s position and decisions can be attained if it ceases 
its policymaking functions which are believed beyond the puposes for which it 
was established : Therefore, be it 

Resolved by the National Executive Committee of the American Legion, in 
regular meeting assembled at Indianapolis, Ind., on April 29-80 and May 1, 1959, 
That the American Legion shall support no legislation providing for a review of 
Veterans’ Administration decisions other than now prescribed by law; shall 
eontinue to bring to the attention of the Administrator of Veterans’ Affairs 
and Chairman, Board of Veterans Appeals, its recommendations for improve- 
ment of the appellate processes where indicated; and shall seek to have the 
Board of Veterans Appeals excluded from participation in policymaking func- 
tions of the Veterans’ Administration by action of the Administrator or by legis- 
lation if required. 
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VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D.C., August 14, 1959. 
Mr. Joun J. CoRcORAN, 
National Director of Rehabilitation, the American Legion, 
Washington, D.C. 

Dear Mr. Corcoran: I am very interested in Resolution No. 7, approved by 
the National Executive Committee of the American Legion on April 30, 1959, 
which you sent to me by your letter of August 7. 

As you know, the subject of review of appellate decisions is a matter of con- 
siderable concern to us. In the development and unfolding of the story, we in 
the Veterans’ Administration have been acutely aware of the variety of views 
within organizations such as yours, among the different interested organizations 
and in the Congress. Our role has been and is a difficult one. On the one 
hand we did not regard it proper to even give the appearance of unduly inter- 
fering in the determination of positions by interested groups, which should be 
based on collective group convictions or beliefs. On the other hand, we wished 
to cooperate by making available all the pertinent knowledge and experience at 
our command to the end that conclusions would be arrived at on the best in- 
formed basis possible. 

I do wish to commend and thank the American Legion for its objective, con- 
structive, and thorough approach to this serious question. I am sure we are 
in complete agreement that we both want the best and most effective appellate 
system which can be achieved. The Legion’s considered and serious study of 
the matter adds much to the value of its recommendations. 

In meeting with another service organization to receive its recommendations 
on the same subject, I had occasion to enunciate certain principles applicable 
to the appellate structure in which I believe. On the assumption that these 
will be of interest to you I will restate those principles here: 

1. A person dissatisfied with action taken on his claim should have the right 
of appeal. 

2. It is impossible for me, as Administrator, to decide individual appeals. 

3. Appeals should be decided by persons who are expert in the subject matter 
and entirely objective in their approach. 

4. Uniformity of action in like circumstances is essential. 

5. To promote objectivity, the appellate organization should function inde- 
pendently of staff offices and operating services. 

6. To promote uniformity, appellate operations should be centralized. 

7. To be acceptable, an appellate system must, among other things, be: 

(a) Informal. 

(b) Free from complicated procedural hurdles. 

(c) Inexpensive for appellants. 

(d) Capable of finally resolving the issues within a relatively short pe- 
riod of time. 

8. A good appellate system must incorporate full hearing rights and rehear- 
ings on allegation of error to insure that divergent views are resolved if pos- 
sible, and that all contentions receive thorough consideration and reasoned 
disposition. 

9. In areas involving judgment there will never be complete accord between 
service organizations and any review body in all individual case determinations. 

10. My mission of improving service to veterans includes the operations of the 
appellate system. 

11. I am not unalterably dedicated to the preservation of our present system. 
Neither am I adamantly opposed to change—provided it is demonstrated that 
change will bring better results—consideration being given to factors such as 
efficiency, equity, and economy of operation. 

12. I could not endorse a system consisting of layer on layer of claims reviews 
with no justification other than differences of opinion in judgment areas stem- 
ming from a decided minority of cases. 

13. Before deciding to change an existing system, I use the test: “How well 
has it worked?” Good results demonstrated over a long period cannot lightly 
be scrapped in favor of theoretical gain from a different mode of operations. 

14. I take pride in the Board of Veterans Appeals, its overall accomplishments 
and the stature it has earned over the years. Comments and evaluations which 
reach me are by no means all on the critical side. This is not to say that im- 
provements cannot be effected. With or without external stimuli, improvement 
is a constant and continuing goal. 
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While your resolution was primarily concerned with your position concerning 
outside review of appellate decisions entered by the Board of Veterans Appeals, 
you have also asked me to exclude the Board of Veterans Appeals from. participa- 
tion in policymaking functions of the VA. 

As I see it, this could take expression in various ways. 

I might exclude the Board from participation in the development of policy 
but request it to continue to advise me of any undesirable effects which it might 
observe after the policy had become operative. 

Conceivably, the Board might be directed to simply decide appeals and to 
abandon even its obligation to advise me of policy which its experience indicates 
is unsound. 

With statutory changes, divorce from policymaking could be accompanied by 
freedom from restriction of VA regulations, instructions of the Administrator, 
and precedent opinions of the chief law officer. Certain decisions of the Board 
would then become precedents requiring revision of VA policies to conform to the 
appellate determination. 

At present, significant changes in policy concerning matters affecting the Board 
and the benefits programs are coordinated with it. The Board also informs 
me and others of my staff of major problems it encounters in applying VA 
policies to cases presented on appeal. 

There are attractive features to all of these alternatives. There is certainly 
no unanimity of opinion as to which is best. For example, I have recently been 
urged by a national service organization to give the utmost consideration to 
the views expressed by the Chairman, Board of Veterans Appeals, during the 
time policy is being formulated. 

None of us in VA can now anticipate the exact relationship between the Board 
and the VA, if the two were effectively divorced by statute and if the Board 
were empowered to accept appeals as to the correctness of policies within which 
it now must operate. Since the action you wish taken is addressed to me and 
since I obviously cannot set aside existing statutory limitations, I assume you 
are not urging this radical change. 

I think we can all agree that the Board sees a very great cross section of 
cases of all types and from all offices. Its large and able professional staff 
possesses a wealth of cumulative experience. I cannot help feeling that its 
potential for contribution to evaluation of the rules we make is so great that its 
views should be obtained at some stage. 

There is some merit to the opinion that if the Board must operate under our 
policies it should have some opportunity to comment on them before they are 
issued. Irrespective of this, our rules and regulations potentially affect over 
22 million veterans. Changes in policy directly concern scores of VA installa- 
tions and may require transfer of personnel and functions—acquisition of 
costly equipment—great time and labor in planning and preparation of detailed 
procedural guides. More importantly, they may have direct impact on the daily 
life of millions of people. 

If the Board were not to participate in the development of policy, certainly 
considerable periods of time would pass before the question could be presented 
for appellate review. It is well to keep in mind also the relative ease of making 
changes on a proposed regulation as opposed to the difficulties and delays in- 
herent in scrapping a going program. 

In addition to our personal thinking on this problem, we have had an internal 
audit study made. The conclusions presented to me were that the Board should 
continue to make its contribution during the formulative stage of VA policy- 
making. I believe that is the better course. 

Sincerely yours, 
Sumner G. Wurttier, Administrator. 


Mr. Corcoran. In conclusion, I again thank the subcommittee for 
its interest and effort in behalf of the veterans of our Nation. We 
urge the subcommitte not to favorably report any bill providing 
judicial review but to join us in perfecting the existing system. 

Mr. Mircueit. Thank you very much, Mr. Corcoran. 
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(The table referred to follows :) 
Appeals presented by the American Legion, Washington staff 


Reversals Remands 
Fiscal year Total 
number 
Number Percent Number Percent 

4, 450 582 13. 07 516 11. 59 
5.145 604 11.73 520 10. 10 
4, 736 568 11. 99 503 10. 62 


Mr. Mircuet. Mr. Kennedy, or any of the others, do you have 
anything to say before we go into questions ? 

Mr. Kennepy. No, Mr. Chairman, Mr. Corcoran is our main wit- 
ness, sir. 

Mr. Mircnety. Mr. Corcoran, you have stated that the American 
Legion adheres to the single agency concept in the field of veterans’ 
affairs and further that the proposal, and that is the proposal for the 
creation of a court, is, in the opinion of the American Legion, an en- 
croachment upon the principle of the single agency concept. 

Of course, this argument is not new to me nor I am sure to Mr. Say- 
lor, but it somewhat perplexes me. Would you consider the creation 
of a court to review decisions denied, that is, claims denied to vet- 
erans, as a creation of a separate agency ? 

Mr. Corcoran. I would, sir. 

Mr. Mrrenett. Why would you in your judgment, and I would 
agree with you, it certainly would, it would be an independent court, 
without the Veterans’ Administration itself, and I think that certainly 
would be most desirable as all courts are not a part of any administra- 
tive agency, but why would this be detrimental to the interests of the 
veterans ? 

Mr. Corcoran. May I begin my answer by not responding precisely 
to the question you have just asked me? Let me begin by saying that 
I see a very fundamental difference when we consider whether any 
administrative agency should be subject to judicial review. 

I see a very fundamental difference with regard to the Veterans’ 
Administration. The difference being, that this is an agency not set 
up to regulate the life or the liberty or the property of a citizen, but 
this is an agency set up as the single instrument of the Congress to 
grant, in a very liberal fashion, the means provided by Congress. 

Now it seems to me that our experience, the American Legion’s ex- 
perience, with this system has been a most satisfactory one and there- 
fore we resist any trend, any step, regardles of how small it may be 
or how obscure in nature, to begin any encroachment upon that 
principle. 

Now although, as I say, it is the intention of those who propose to 
establish a new court that this be beneficial to veterans, we consider 
this to be a step away from the single agency concept, a step in the 
direction of review over the actions of the Administrator of Veterans’ 
Affairs, and for that reason we oppose it. 
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Mr. Mrreuett. Is it not most difficult for the American Legion 
realizing that the cases that would be considered by such a court, if 
created, would be only those cases wherein they had been denied ad- 
ministratively, is it not most difficult for the American Legion to take 
a position, to say, “We are opposed to the granting of additional re- 
view of a rejected claim of a veteran” ? 

Mr. Corcoran. Not at all, Mr. Chairman. Let me first of all say 
that the American Legion is not at all apprehensive of taking an 
unpopular position ; and therefore to that extent it was difficult for the 
American Legion to take this position, because it is not a popular 
one. But it is not difficult for us to explain this position because it 
is our considered view, based upon rather long experience, that much 
more harm would result than good would be achieved. 

Mr. Mircuett. That is what we want to go into. And I am quite 
sure that Mr. Saylor would join with me in saying if the creation of 
a court would result in such harm that neither of us would favor it. 


ve 


an That is what we want, very specifically and concretely, your views 
1s” as to how this great harm that you envision would result by giving 
he to the veterans another review. 
n- Let us go back to my initial question concerning the single agency 
concept. I agree with you that this court would be apart from the 
y- Veterans’ Administration as it should be if it is created. 
on But you seem to have some fear of an encroachment, as you say. 
st Who are these people that are trying to do away with the single 
agency concept, as you say it ? 
Mr. Corcoran. The chairman has drawn the wrong inference from 
ld my testimony. I did not attribute motives, such motives as the chair- 
rt, man just described, to any individual. As a matter of fact, I began 
ly my testimony by saying that I was convinced those who proposed 
‘a- judicial review have high motives and a very valid purpose. 
he Mr. Mircuet. I realize that, but you go on to say in your statement 
following that I quoted from previously : 
ly Review by the judiciary is only part of the problem. The next step, if not 
at a concurrent one, might well be to provide administrative review through super- 
ry vision by the General Accounting Office or some other agency. 
Apparently you have some fear of this being just one step in the 
1s” encroachment, as you put it. 
et Mr. Corcoran. Exactly, sir, but not because I attribute ill motives 
ut to anyone. 
to Mr. Mitcuet.. That is clear on the record. 
Mr. Corcoran. But because I feel this would be a logical next step, 
X- this is one of the things we fear. 
e- Mr. Mircnetn. I do not follow your reasoning that you think that 
be because a court would be created to review these claims, that a con- 
at current or probable subsequent step would be to provide more admin- 
istrative review of these claims. 
to Mr. Corcoran. Mr. Chairman, there are two or three places at 
er present in existing law where the General Accounting Office has been 
he given the power to review for certain purposes decisions of the Admin- 
1s” istrator. These have happened in the past few years. 
Mr. Mrrcney. Have they insofar as claims are concerned ? 
Mr. Corcoran. No, sir. 


it 
it- 


2708 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Mr. Mrrcue.t. This is merely a fear you have. Do you have any 
foundation upon which to base this fear? 

Mr. Corcoran. The fact, as I say, Mr. Chairman—— 

Mr. Mrrcuety. That it has been done in other areas? 

Mr. Corcoran. Other areas of the Veterans’ Administration’s deal- 
ing with either veterans or training institutions. 

Mr. Mrrcue.y. Would you not say to the contrary that the creation 
of a court to review these claims would be an expression by the Con- 
gress that it intended for the judiciary to review rather than any ad- 
ministrative agency and your fears would not be well founded 

Mr. Corcoran. I could not agree with that because it seems to me 
that the jurisdiction or scope that you will give this court will make 
it clear that it is so narrowly defined that it will just be exercising 
a strictly judicial function. And I do not think the establishment 
of this court is related to the establishment of review one way or the 
other. 

We agree with the sentiments of many of the members of the com- 
mittee and their objectives. We say this is what the Congress intended 
to do in the thirities when it established the Court of Veterans Ap- 
peals, to create some separate independent board and we think the 
evolution of the board has taken it far away from what Congress 
intended. 

Mr. Mircne.y. You feel that the present board should be in effect 
independent ? 

Mr. Corcoran. Absolutely. That is our position. 

Mr. Mircuexi. And you agree today that it is not? 

Mr. Corcoran. Yes, sir. 

Mr. Mircuett. Would you not say, although I know the American 
Legion does not agree, that that would be one need for creation of 
a court—— 

Mr. Corcoran. No, sir, I could not agree with that. It seems to me 
to be so simple to make the present Board independent rather than 
establish another unit or agency. 

Mr. Mircueii. You state that the proposal for review of decisions 
of the Administrator is not consistent or in accord with the principle 
of the review power of the judiciary and then you proceed to follow 
the line of reasoning by the witness that appeared in behalf of the 
American Bar Association in favor of a de novo proceeding. 

Do you really mean that in your judgment that the proposal for 
review of the decisions of the Administrator is not consistent or in 
accord with the principle of the review power of the judiciary ? 

Mr. Corcoran. Yes, sir. I mean that literally. 

Mr. Mrrcneny. Now tell me why. 

Mr. Corcoran. Mr. Chairman, it is my opinion that good, sound 
administrative law provides gaa review of agency action under a 
very narrow standard; namely, the court will reverse the decision or 
the action of the administrative agency if that action is not supported 
by substantial evidence. 

When the representative of the ABA appeared here he said: 
Let’s face it, Congressman Devine’s bill only goes part of the way. Let’s go all 


the way. We must recognize that no such review is possible of VA actions be- 
cause of the type of records that are compiled when the VA presents a claim. 


any 
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He says there is no alternative except to establish a commission as- 
sistant whereby the Commissioner would call in all the veterans and 
all their witnesses and heaven knows how the poor veteran is going 
to get the ordinary witness who can help him on service connection. 

r. MITCHELL. Do you agree with the beg of the American Bar 
Association in so far as review is concerned ? 

Mr.Corcoran. That question is too broad. 

Mr. Mircuetyt. Do you agree with the statement that you just—— 

Mr. Corcoran. Yes. 

Mr. Mrrcuetit. Do you agree with that statement that you just 
made? 

Mr. Corcoran. Yes, sir, I do. 

Mr. Mircueit. You think that is the only way and manner that 
review can be had ? 

Mr. Corcoran. Yes, sir, I think the ABA representative was cor- 
rect when he said it is impossible to expect a court to review in the 
technical sense of the word what would come up to it from the Vet- 
erans’ Administration. There has to be some intermediate process. 
whereby a record would be compiled so the court could review it. 

I did not put this in my prepared statement, but I would like to. 
say that we agree with the American Bar Association in another one 
of its fundamental positions. 

In a report of the Special Committee on Legal Services and Pro- 
cedures it said that: 

The ABA has concluded that the statutory preclusion of review can be justi- 
fied in any instance only by the strongest arguments of policy. 

We think the Veterans’ Administration is such a case. 

Mr. Mircuett. You think then the only review that could be had 
would be a de novo review ¢ 

Mr. Corcoran. May I insert before the word “review,” Mr. Chair- 
man, “effective,” “practicable,” “workable” ? 

Yes, if you will let me insert those adjectives, I would answer “Yes.” 
<a Mircuett. And for the reasons you stated you would oppose 
that ¢ 

Mr. Corcoran. Yes. It would be to the disadvantage of the greatest 
number of veterans. 

Mr. Mircnety. Why would that be to their disadvantage? These 
would be claims that had been rejected that were being reviewed. 
Certainly it would not be to the disadvantage of the rejected veteran. 
He would have nothing to lose, would he ? 

Mr. Corcoran. The large number of veterans and dependents can- 
not come to Washington, Mr. Chairman, to appear before the Com- 
mission to present evidence. 

Mr. Mrrcneii. You are presupposing that the only t of review 
could be that as stated by the representative of the Fieri Bar 
Association. Now suppose that this subcommittee and this committee 
and the Congress found that there were other ways, other than a com- 
pletely de novo procedure? In that event—one that would not re- 
quire that tahiti and veterans come to Washington to have their: 
case om ies that event you would have no opposition to judicial 
review 

Mr. Corcoran. I could not say that. I would have to examine thé 
specific proposal and I would still be inclined to think that the other 
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disadvantages such as the doctrine of res adjudicata which is a most 
important one, the lack of which is a most important privilege that 
the veterans now enjoy : 

Mr. Mircnetyi. Let us sto right there. Why would the applica- 
tion of the doctrine of res sitidinatde- yew are speaking more or less 
of a final determination when you say the application of res adjudi- 
cata? 

Mr. Corcoran. Yes, sir. A 

Mr. Mrrcnet. But you were there when the Veterans’ Administra- 
tion’s officials were here and we were talking about precedent. First 
your statement concerning res adjudicata, I do not know that it has 
ever been advocated by anyone that a decision by the court if it were 
to be created would be final in that case and there would be no power 
within the board of appeals for a reconsideration. : 

Mr. Corcoran. Sir, if my memory serves me correctly, it was the 
intention of every Congressman who submitted a bill on this subject 
that such should be the case, providing for reconsideration only in 
a very narrow class of cases, such as when new service department 
records become available. 

As I say, if my recollection is correct, with that very narrow and 
unusual limitation. 

Mr. Mrrcewetxi. You are talking about reconsideration by the court 
and by the Board ? 

Mr. Corcoran. By anybody. 

Mr. Mrrcne.wu. I will ask Mr. Saylor to comment. He has intro- 
duced one of the bills. 

Mr. Sartor. It was never my intention, Mr. Chairman, to say that 
there would be no opportunity to again foreclose anybody from com- 
ing before a court, if it is established, or, to go one step further and 
provide whether or not there should not be appeal from the present 
court. 

These bills were put in with the idea of exploring this whole field. 
Now I realize that we went back and went into a study, that this sub- 
ject has been up before and it was up in the thirties when at that time 
it was determined to set up the present appeals system. And then by 
only a very narrow margin was the present system set up, and in an 
effort to explore this further. 

The reason I introduced my type of bill—I have been astounded to 
hear the testimony of some of the opponents of this type of legislation. 
In other words, instead of, very frankly, Mr. Chairman, instead of be- 
ing groups to assist the veteran and see to it that he gets every possible 
right, it seems strang that veterans’ organizations should come 
forward and say that they were opposed to broadening when what 
Congress is trying to do and members of this committee are trying to 
do is give veterans rights they now do not have. 

Mr. Corcoran. Mr. Chairman, not on Mr. Saylor’s point which T 
am surprised to hear him make, because he should know that we act 
out of our convictions of what is good for the most veterans, the fact 
that we may disagree with some of the proponents of these bills should 
not be that surprising, we do what we think is right for the greatest 
good, but on the other point: If the decision of this court is not going 
to be final, what kind of court are we setting up? Does this mean that 
if this court denied a case tomorrow the Board of Veterans Appeals 
could consider the case? 
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Mr. Mrronets. I think that very likely that could be most workable. 
But you have your addition of new evidence philosophy. Certainly 
it would be binding and conclusive insofar as the record that existed 
at that particular time. 

Mr, Corcoran. What do we mean by “new evidence”? Newly dis- 
covered evidence or newly discoverable evidence? If you say “newly 
discovered evidence” you admit everything. If you say “newly 
discoverable evidence” you wipe out everything because that could 
have been discovered a long time ago. 

Mr. Mrrewere. I think that would be up to the members of the 
Board to determine themselves. I do not think that we could in all 
probability write into the act all of the rules that the court itself 
should set up. 

Mr. Corcoran. As I say, my experience as a lawyer is limited, but 
it just seems to me that the type of institution that is evolving from 
these comments and these suggestions is one that is foreign to the 
judicial system of the United States. 

Mr. Mrrcnew.. Judicial review in effect is the right to appeal to 
district courts—— 

Mr. Corcoran. No, sir. Now you are talking about principles and 
not the institution. I said the institution, given the characteristics 
that some people think it should have. 

Mr. Mircue.i. Well, I do not follow you on that point. 

It comes down to the basic question that we touched on very briefly. 
You state that we are convinced that little good would be achieved 
and that the veterans of this country would lose more than they would 
gain by the creation of this court. 

Now this is really the crux of the matter. We do not want to do 
anything that is going to harm the veterans in the review of their 
claims or in the consideration of their claims. And the Veterans Ad- 
ministration made a similar statement. We talked at some length 
about it, as you know. You were present here at the time. And I 
have yet to hear any good strong cogent reason why the rank and file 
veteran would suffer harm as a result. 

Fins give us your view, if you could. What harm would come and 
why? 

Mr. Corcoran. Well, Mr. Chairman, I have already suggested some 
of them with which obviously the chairman is not in agreement. I 
mention again the fact that it seems to me that the decision of this 
court would be final, would have to be final. The chairman says that 
it would not. I say that the bills—— 

Mr. Sartor. Right there, Mr. Chairman, let us assume we have a 
case where the Veterans’ Administration and Board of Appeals has 
turned down, and whatever the requirements are, whatever this com- 
mittee and the court say their rules and regulations are, the case is 
presented to the court. The court says that the Board of Veterans 
Appeals and the Veterans’ Administration made an error and this 
veteran should be entitled to benefits. 

I want to know how a veteran is going to lose under this set of 
circumstances. 

Mr. Corcoran. That individual veteran may gain. 

Mr. Sartor. All right. 
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Now that veteran gains. Now what does any other veteran lose? 

Mr. Corcoran. Well, if this court takes on the characteristics that I 
think it would have to take on, as a court, then I say that the overall 
veterans’ program will become a more difficult area in which for 
veterans to get the benefits that Congress provides for. 

Mr. Sartor. Has there been anybody who appeared before this 
committee during any one of these hearings that has proposed there 
may be any change in the jurisdiction of the Board of Veterans 
Appeals outside of yourself and several others that want to divorce 
them, in a sense, from the Veterans’ Administration ? 

Your proposal has even been more radical than anybody else who 
has come before us. Now nobody else has said that we want to take 
away anything that they now have. In fact, your own testimony 
wants to do more violence to the existing set of conditions than any 
other witness we have had before us, because you say that you do not 
believe the Veterans’ Administration and the Board of Veterans Ap- 
peals are carrying out what Congress originally intended. 

Mr. Corcoran. I did not quite say that, Mr. Saylor. 

Do you mean in their individual case or in their present arrange- 
ment as a board ? 

Mr. Saytor. In their present arrangement as a board. 

Mr. Corcoran. I agree with you. I would not call that doing 
violence. I would say trying to restore the Board to what I think 
Congress intended its status to be when it established it. 

Mr. Sayvor. All right. 

Let us assume we ride along with you and we divorce them so they 
no longer participate in any policymaking matters. They do nothing 
but review cases. Your own organization has had a receding effective- 
ness before the board by your own testimony, by your own record. 
For the last 5 years you have been going downhill. 

Now if we do not touch the present Board except to say that they 
are to decide cases, how can we be depriving or hurting a veteran 
whose case you have already lost, by saying to you that here is one 
more step for you to go and see, because you cannot tell me that in all 
these 4,000 to 5,000 cases you have had every year, you cannot tell 
me that of all that you lost, you are not convinced there are some 
you should have won. 

Mr. Corcoran. Now, Mr. Saylor, I think you are bringing up a 
question that is not fundamental to this issue. The question in effect 
is, Are we satisfied with the Board of Veterans Appeals? I may not 
be satisfied with my wife but that does not mean I am for divorce. 
I am against divorce but I am for my wife. I am dissatisfied with 
the Board of Veterans Appeals but I am for the Board as an institu- 
tion. 

Mr. Saytor. So is this committee. But we are trying to ask you 
what you are going to lose—— 

Mr. Corcoran. Our recommendation, Mr. Saylor, and I know you 
are eager to hear it, would be that to take this thing one step at a 
time, let us try first to put the Board—all of the characteristics that 
you see a second court would have—I say let us give those character- 
istics to the Board of Veterans Appeals. Let us try it that way for a 
while. Let us give it a reasonable period to operate and see if it will 
work. Maybe it will not work and we will have to take another look 
at it. 
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But there are fundamental weaknesses in the present system, things 
that are not right that can be corrected rather easily. 

Mr. Saytor. Go ahead. I am going to start on a whole new tack 
when I get around to it. 

Mr. Mircnenu. I think it interesting, the discussion you had. Con- 
cerning divorcing the Board from VA and making it independent, 
now that seems to be somewhat contrary to the encroachment upon 
the single agency concept. 

Mr. Corcoran. T would not say so, sir; because the decision of the 
Board is the decision of the Administrator of Veterans’ A ffairs. 

Mr. MircHeni. So it would be independent within the agency. 

Mr. Corcoran. That is correct. That may sound inconsistent when 
you say it like that, but I think it can be done. You do not have to 
go too far to find an analogy in the Employees’ Appeals Board of 
the Department of Labor. It is independent from the Bureau of 
Workmen’s Compensation, also within the Department of Labor. 

Mr. Mircnert. You area lawyer. Let us go to some of the previous 
testimony of other witnesses when we have discussed at length this 

uestion of precedent. Asa lawyer do you not think it essential that 
there be some uniformity that would result from precedent being 
followed in any quasi-judicial body ? 

Mr. Corcoran. Yes, sir. Now it is my opinion—— 

Mr. Mircueti. Now, that is not being done, is it ? 

Mr. Corcoran. Yes; itis. That is what was going to be done. 

Mr. Mircne.ti. You think it is being done consistently ? 

Mr. Corcoran. It is my opinion that there is sufficient precedent of 
the type of the desirable type, to be found in the Administrator’s 
decisions, a whole volume of decisions by the Administrator and added 
to by the opinions of the Solicitor and the General Connsel. 

Mr. Mircne.i. You disagree with the representatives of the Vet- 
erans’ Administration, Mr. Morse, when in his statement he said in 
effect that the purpose of the Board was to make factual determina- 
tions rather than to be bound by precedent, in effect. 

Mr. Corcoran. Well, of course, it would not be usual for me to dis- 
agree with a representative of the VA. 

Mr. Mitcue.u. That is not the question. The question is, Do you 
disagree in this instance ? 

Mr. Corcoran. Just because we are not disagreeing with him now 
does not mean there is any collusion here. I do not think your state- 
ment when you quoted Mr. Morse is necessarily inconsistent with 
what I said. I think the function of the Board is to make factual 
determinations, guided by the precedent decisions of the Administra- 
tor. 

Mr. Mrrcueut. Well, now, would you go further and say—first, 
let me ask you this, this is in connection with what we are speaking 
of, I am quoting from your statement: 

Some decisions rendered by the Board of Veterans’ Appeals with which there 
is dissatisfaction involve questions of law. We think that the number is small. 


Now this disturbed me somewhat. The Congress has enacted spe- 
cific sections of law that the Board is bound to follow in malig 
determinations and various presumptions would obtain in almost 
of the cases, particularly in the cases where a man is examined at 
induction and no defect is noted. 
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Now that is a statute and a presumption that must be of necessity 
considered in every case. 

Mr. Corcoran. Mr. Chairman, that one worries me. If you havea 
case in which the Board of Veterans’ es considers the presump- 


tion of soundness at induction and they look at the law and say “We 
have to presume this man sound unless there is clear and unmistak- 
able evidence to the contrary,” then they review the record and say, 
“There is a clear and unmistakable evidence to the contrary.” Is it a 
question of law or a question of fact ? 

Mr. Mrrene.n. It is a combination of both. 

Mr. Corcoran. In my opinion, sir, it is basically a factual deter- 
mination. 

Mr. Mircuet.. Well, now, a factual determination. How can you 
as a lawyer say that this presumption which was created for the bene- 
fit of the veteran be put into effect in each of those cases and that 
the Board in its decision point out the fact that such a presumption 
was in the veteran’s favor and point out specifically the evidence that 
they found to be clear and unmistakable that carried the burden of 
rebutting the presumption ? 

You have read hundreds and thousands of these decisions and what 
percentage of them refer to the presumption that is in favor of the 
veterans so far as sound condition at the time of the induction is 
concerned ¢ 

Mr. Corcoran. Well, not many. But I do not think the mere inclu- 
sion in the Board statement is a very compelling point. I have in 
mind that we complained sometimes that the Board was not giving 
enough credence to evidence so thereafter the Board adopted the 
procedure of listing the evidence that had been submitted. This does 
not compel the Board to consider it. I mean to say that the fact that 
the Board did not include in its opinion the question of the presump- 
tion of soundness does not mean that they could not face it. I 
assume they considered that and every other provision of law under 
which the case was to be considered. 

Mr. Mrrenexxi. Of course, I think that is a very liberal and broad 
assumption to make in favor of the present operation of the Board 
because how are we going to know whether the presumption was given 
any consideration unless we see in the decision of the Board that it 
was so applied and either resulted in a finding in favor of the veteran 
or the evidence that overcame the presumptions is shown within the 
decision itself ? 

Mr. Saylor. 

Mr. Sartor. Here is one that was just handed to me by another 
Member of Congress right along this line. This is how they get 
around what Congress told them. This man, in June 1953, filed a 
claim with the Veterans’ Administration. And at that time he did 
not make the claim for a back injury. He did submit evidence for 
other service connection. And it was all allowed. 

Now, in 1960—1959—he files another claim. The Board admits 
that he was in the hospital. The Board admits that there is no record 
of what he was treated for while he was in the hospital. There are 
affidavits submitted by men who were there as to why he was in the 
hospital. They were in the hospital at the same time. 
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But the Board comes along here in this case and says because he did 
not make any claim for this matter in 1953, therefore it must not 
have existed. 

Now how do you think—how can you get around the conclusion that 
the Board is not following the wishes of Congress ? 

Here is a case that was just been handed to me by another Member 
of Congress who has become interested in this thing. 

Mr. Corcoran. You do not feel, do you, that if we establish the 
court that there would not be some cases denied by the court with 
which we disagree violently and say that the court has not done what 
the committee intended it to do when it was established ¢ 

Mr. Sayvor. I do not say that at all because every time there is a 
lawsuit somebody always feels his case was good or he would not have 
been there and so somebody always is going to feel that his client lost 
a good case. 

But certainly what harm can happen to the Veterans’ Administra- 
tion or the Board of Appeals to have a court look at this matter and 
say that merely because in 1953 when he asked for service connection 
that he did not mention this and now submits evidence of it, doctor’s 
statement of treatment. 

Mr. Corcoran. Let me make a comment, Mr. Chairman, obviously 
not answering that question because I could not answer it, other than 
in the way I have attempted to already. 

But it seems to me there has been overlooked, at least in the con- 
versation that we have had, that there has been overlooked the func- 
tion of the veterans’ organizations. It seems to me that in the veterans’ 
organizations which are relatively influential you have a certain re- 
view power. These organizations do become dissatisfied, not only with 
individual cases, but more important with trends or policies, some- 
times unwritten, which are established within the Veterans’ Adminis- 
tration and have an avenue both direct to the Administrator and to 
the Members of Congress; committees such as this. 

Now I do not say that this is the whole answer to the problem but 
I am pointing out that I think veterans’ organizations have made a 
contribution and have performed a function in this field that we are 
discussing with some success. 

Mr. Tracus of California. Mr. Chairman. 

Mr. Mr. Teague. 

Mr. Tracer of California. I have to leave soon for another meeting 
and I would appreciate it very much if I could hear from Mr. Corcoran 
the reasons why he feels that this proposal would not be for the benefit 
of the veterans. I have an entirely open mind on this and I would 
like to get that before I go and I would appreciate it if he could make 
a statement without being interrupted. 

Mr. Mrrcnetn. I pledge for Mr. Saylor and myself that there will 
be no interruptions, 

Mr. Saytor. There is no promise as to what we will do after you 
are through. 

Mr. Corcoran. Well, we say in summary that there are two areas 
of reasons why we do not support judicial review or the establishment 
of a separate court. We divide them into reason of principle and 
reasons of practicality. 
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On the reason of principle or philosophy we say that we fear the 
establishment of a special court would be either an encroachment or 
the first step in a trend toward encroachment upon the single agency 
concept. We say that since this is not an agency set up to restrict the 
rights of individual citizens, to control their liberty, to regulate their 
conduct, that the fundamental question of judicial review is inappli- 
cable to begin with, is inapplicable in this case, and that the veterans 
of this country can best be served—the largest number can best be 
served—if we keep the Veterans’ Administration as the single instru- 
ment for dispensing these benefits. 

As far as the practical reasons are concerned, we point out several, 
such as for example, we felt sure before this testimony that the de- 
cision by the court would in most cases be final. And this, we think, 
would be a severe loss to the veterans because at present they can re- 
open anytime with new material evidence and we find from experience 
further than that VA will reconsider a case, have eagerly, when we 
contend there has been some error. 

We fear that, although it is not the motive of any of the proponents 
of this bill, that there would follow a formalizing of the procedures 
within the Veterans’ Administration. That right now the VA takes 
care of everything. It has been mentioned before that a doctor’s 
statement does not even have to be notarized or certified. The VA 
takes everything. 

We feel that a logical consequence of the establishment of a special 
court would be a formalizing of the procedure which in most cases 
would be to the detriment of the veteran. 

We point out that although this is not necessarily a matter within 
our jurisdiction that the question of attorneys’ fees is important. 
Congress has traditionally protected veterans from the imposition of 
high fees and at present attorneys may charge no more than $10 for 
a case with the Veterans’ Administration. 

What would happen if we established a special court? You would 
have to grant a reasonable attorney’s fee. Many of these cases just 
for service connection or for 10 percent disability where the monetary 
recovery is none or small would thus impose a hardship upon the 
claimant. Of if you limited the fees as you do now in the VA you 
could not get an attorney to represent these people. It would be an 
empty right. 

here are some other practical reasons, Mr. Teague, that do not 
come to my mind at present. I think I have included them in my 
statement. 

Mr. Any questions? 

Mr. Tracur of California. I thank you very much. I have no ques- 
tions now. I just wanted to get that viewpoint. 

Mr. Mrrcenei. Let us go right to what I think is the primary ob- 
jection which Mr. Corcoran gave—maybe you would not consider it 
the primary one but one of the primary objections you have—and 
that is the fear that the claim would a demnaliond I believe that is 
how you put it. 

You are om assuming that the Veterans’ Administration or the 
Board itself would adopt rulings or regulations that would make it 
more difficult for the veteran to obtain evidence, I assume. Is that 
what you mean ? 
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Mr. Corcoran. I fear that; yes, sir. 

Mr. Mircue i. You make this statement: 

We fear that the informality of the Veterans’ Administration adjudicatory 
processes would be lost. This informality is generally of great benefit to the 
veteran. 

Are you saying, in effect, that if the court were to be created that 
claims that are now being allowed would not be allowed ? 

Mr. Corcoran. I fear that would be a consequence. 

Mr. Mircneny. And then would it not naturally follow that claims 
that should not be allowed are being allowed ¢ 

Mr. Corcoran. Well, it just depends on whether you define the 
words “should not” as meaning under the rules of evidence ordinarily 
followed by the courts. That 1s the answer to that question, Mr. Chair- 
man. 

Mr. Mrrewery. All we want and all the American Legion wants is 
that a veteran who is entitled to some benefit which has been granted 
by statute that he received it if he is so entitled. 

Mr. Corcoran. It is very easy for him to get itnow. It is relatively 
easy. Maybe you have seen some cases where it is not so easy. But 
as far as the adjudication process is concerned, you may disagree with 
personalities or tndividtal dsciatena, but as far as the process is con- 
cerned it could not be easier, and I am afraid we are going to lose that. 

Mr. Mircueu. It is just hard for me to grasp this idea that justice 
is ging aly “done in” by the creation of a court. 

r. cur of California. Mr. Chairman, perhaps he is getting at 
this—I am not sure of course—that now these boards can consider hear- 
say evidence, all sorts of informal evidence, but if they knew this whole 
record was going to move onto some court which I suppose would be 
bound by the usual rules of evidence and could not consider hearsay 
testimony, that maybe the original board would be much less inclined 
to render favorable decisions on the informal presentation. Is 
that your point ¢ 

Mr. Corcoran. Yes; as a matter of fact, Mr. T e, although I am 
not too close to this, Warren MacDonald who has been a little closer 
than I have, informs me this has been developed in Social Security 
cases. Social Security agency began operation under very informal 
rules of evidence, probably similar to that which the VA in the loosest 
sense of the word follows. 

Mr. Mircuety. You think that legislation should be introduced to 
do away with review of the Administration’s decisions in social secu- 


rig 
r. Corcoran. I did not come prepared to answer that question, Mr. 
Chairman. 

Do you seriously want me to try to answer ? 

Piss Mircuett. I think that is a little bit out of the field of veterans’ 
affairs. 

Mr. Corcoran. Do you really think so? 

Mr. Mrrcuett. I think social security —— 

Mr. Corcoran. I do not think so because one of the benefits under 
social security is the establishment of the total disability so there can 
be a freeze upon—— 

Mr. Mircuett. Allright. But let us stay on our subject. 

Mr. Corcoran. I honestly believed it was strictly in point. 
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Mr. Mrrcenetit. You know this committee has no jurisdiction over 
the creation or destruction of any appellate decision in such matters. 

Mr. Corcoran. That is true. You said you do not anticipate that 
the VA procedure would be formalized. And I am trying to suggest 
to you a case where I am sure it was not intended by the original 
proponents. 

r. Mrreweiy. All I stated was that no member has advocated 
and those who were present expressly stated, some did, that they saw 
no need for any revision of the filing of claims and the evidence that 
is being considered now by the Board of Appeals. 

You state that, “At present the Administrator has broad authority 
to interpret the law a to modify that interpretation when he is con- 
vinced of the need to do so. An interpretation of law by the court, 
however, would be final. We feel that such a rigid method of opera- 
tion would be less desirable than the existing one.’ 

Now that too leaves me at a loss. Of course, an interpretation of 
the law by the court would be final. And what is wrong with that? 
That is our system of jurisprudence. You say you think it would be 
better that a court not interpret the law. When a court interprets the 
law, that is the law, and that is the precedent that is established. 

You say, “No, let’s not have that; let us let the Administrator inter- 
pret the law and modify it, in effect.” 

Mr. Corcoran. No; I did not say that. “Modify his interpreta- 
tion,” I meant to say. 

Mr. Mrrcuett. You did say “modify that interpretation.” 

Mr. Corcoran. We have to begin with this premise: We are dis- 
cussing a situation in which the law has been interpreted to the detri- 
ment of the veteran. This is the factual situation we are discussing. 
Who decides that? Interested parties. You may decide it. The Vet- 
erans’ Administration may decide it. At present we can go to the 
Administrator of Veterans’ Affairs and try to convince him that his 
interpretation of the law is inaccurate, and he has tremendous author- 
ity and can change it just like that. 

Mr. Mircue ty. And you also can go to the court and say the inter- 
pretation of the law was inaccurate and ask that it modify its inter- 
pretation. 

— Corcoran. After the court had adjudicated a case interpreting 
the law‘ 

Mr. Mircnetyi. Oh, very definitely, and courts have been known to 
reverse each other. 

Mr. Corcoran. I never heard that this, however, was one of the 
fundamental things to be looked for in the court. I thought it was 
the other way around, that you anticipated that generally what the 
court had interpreted would hold unless the situation changed. 

Mr. Mrrcnett. What I am trying to get at is the harm that is 
accruing to the veteran, and when I ask you these questions I am just 
trying to get it because that is to me the most important thing. 

The veterans of this Nation are going to be harmed by an addi- 
tional review of their claim? Then we should very quickly close these 
hearings and think of something else. And think of, as you suggest, 
doing something to make the Board more uniform in its operations. 
But I am having difficulty in finding the harm that would result. 

Let me ask you this: Would you favor the repeal of the right to sue 
on national service life insurance ? 
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Mr. Corcoran. No, sir. Because now that is a question—your 
yuuse indicates that you would like me to elaborate on that—that 
js a question actually that is not for us to consider. Even if I said 
yes just to be consistent, you could not repeal it because it is a con- 
tractual right which a veteran under the Constitution can take into 
court. But it seems to me—— 

Mr. Mrrcnet. As distinguished from what? Congress has set 
up certain—has by legislation set. forth benefits that will accrue to a 
veteran if he can qualify for those benefits. Now, that is not a 
contract ? 

Mr. Corcoran. Well, it, I think, has been held generally not to be, 
but to be a pure gratuity, that sovereign has the right, for example—— 

Mr. Mrrcenety. Is that the position of the American Legion, that 
these are gratuities ? 

Mr. Corcoran. We yield to the interpretation of the court on this 
subject, Mr. Chairman. 

Mr. Mrrcnetn. It seems to me I have heard it argued within the 
Legion that they were not gratuities. I may be incorrect in my 
memory. 

Mr. Corcoran. Mr. Chairman, these are rather technical terms we 
are discussing, and I think a gratuity and a right in the context we 
are discussing, that is whether or not lies a right to take the adjudica- 
tion into the court, it seems to me that the court decisions say that a 
veteran’s benefit is not such a right. 

Mr. Mrrcnety. I agree that they have held and consistently done 
so, but you are dealing with a benefit that is created by statute, and it 
is there for a veteran who qualifies, so again I see no inconsistency in 
judicial review. 

Do you think that the Court of Claims having jurisdiction over 
disability retirement for members of the armed services, do you think 
that that jurisdiction injures the applicants therein or injures the 
adjudication process of disability cases ? 

Mr. Corcoran. I am not very familiar with that area, but my opin- 
ion is that it does not injure them. 

Mr. Mrrcnetzt. That would be something for the benefit of those 
who are administratively denied disability. 

Mr. Corcoran. I think the overall effect of the availability of the 
Court of Claims is not detrimental to those who apply for disability 
retirement. I think it would be in the area of Veterans’ Administra- 
tion benefits. 

Mr. Mrrcneti. Mr. Saylor? 

Mr. Saytor. There is absolutely no animosity on my part as far as 
you are concerned, either with the American Legion or any represent- 
ative. These questions I am going to ask you are questions that IT 
think might be something that has affected the reasons which you and 
your groap have come before this committee and given the testimony 

ou have. 

. First, I would like to ask you whether or not. you know the Chair- 
man of the Board of Veterans’ Appeals? 

Mr. Corcoran. Yes, I do know him. 

Mr. Saytor. Can you tell me whether or not at the Legion con- 
vention in 1959 the Chairman of the Board of Veterans’ Appeals 
appeared to sneak before the group or any group ? 
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Mr. Corcoran. Any group? 

Mr. Sayior. Any group—in other words whether he spoke to the 
convention, or whether he spoke to any of the committees ? 

Mr. Corcoran. Let me answer that question with more than a “yes” 
or “no,” if I may. It has been the custom and practice for a number 
of years for the American Legion to invite to attend not the conven- 
tion and not a convention committee, but a section of the rehabilita- 
tion commission, the standing committee which meets at the time of 
the convention. It has been our custom to invite members of the 
Veterans’ Administration, Social Security Agency, and Department 
of Defense and a number of other Government agencies to attend the 
rehabilitation commission meeting, which, as I say, is prior to the 
beginning of any of the convention proceedings. Mr. Driver attend. 
ed, Mr. Ralph Stone, for insurance, attended, and a number of others, 
included on this—incidentally the VA is usually very obliging and 
grants our request to have the specific individuals appear. 

The VA had indicated to us that they would prefer that. we let the 
speakers, those attending, know what subjects we want discussed 
because it makes it much easier for them to prepare their talk, and 
know what would be expected of them. So at the convention—I 
am not even sure it was the Minneapolis convention, I think it was 
Chicago, but anyway it was one of the two conventions—I addressed 
a letter to Mr. Stancil and told him this small group would be meet- 
ing before the convention proceedings began. I told him that one 
of the things we wanted to talk about. was judicial review and invited 
and asked him if he would not be so kind as to make some remarks 
on that subject. 

Mr. Saywor. There is not much doubt about it, when Mr. Stancil 
appeared, his testimony was substantially the same testimony that 
was given here by the Veterans’ Administration to this committee, 
that he was opposed to judicial review ; is that correct? 

Mr. Corcoran. Well, I would have to refresh my recollection on 
not only his recent testimony but his statement at that time. I can 
tell you this much, that at no point did he say, “I am opposed to 
judicial review,” at no point did he say, “I urge you to oppose it.” 

However, he did, I think, intend to point out the advantages and 
disadvantages of such a proposal. Let me hasten to add at that time 
I was debating Mr. Stancil on this very question. I spoke first and 
gave what I thought were some of the reasons why there should be 
judicial review. He spoke next, and, as I say, outlined the disadvant- 
ages and some of the advantages of judicial review. 

But let me again emphasize two things, one was that he was there 
at our specific invitation, talking about a subject we asked him to talk 
about, and two, this was not an official convention group. It was 
neither the convention itself nor the convention rehabilitation com- 
mittee. 

Mr. Sartor. Well, now, as a result of that. meeting at which you 
presented one side and Mr. Stancil presented the other. some group 
drew up a resolution that they presented to the floor of the conven- 
tion; is that correct? 

Mr. Corcoran. Not precisely, but the thing came before the con- 
vention, 
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We had two resolutions at that time for consideration by the 
convention. 

If you do not mind, I would like to just give the chronology of this 
thing: 

The convention starts on Monday. The convention committee meets 
on Saturday and Sunday. This is the group that actually takes the 
first action on resolutions that have been submitted to the convention. 
On Friday, our commission meets, a small group of our commission. 
So it is the Friday meeting that I am talking about. On Friday, 
when we spoke to this group, the group itself had no knowledge of 
what was going to come in, what was going to be considered the next 
day by the convention committee. They had not seen the resolutions 
unless the resolutions happened to come from their respective depart- 
ments, 

Anyway, it developed that there were two resolutions that had 
come in at that time, one, incidentally, asking tor review by the Gen- 
eral Accounting Office of actions of the Administrator of Veterans’ 
Affairs, and two, asking for the establishment of a special] court. _ 

Now, the convention committee recommended and the convention 
approved the referring of this resolution, not the approving, not. the 
rejection, but the referring, to the Standing Rehabilitation Commis- 
sion. We are the staff of that commission. We studied the thing for 
a rather ps 6 period of time, and, as you might guess, there is no 
unanimity of opinion in our staff, but it was the decision of our staff, 
the recommendation of our staff, that the Legion not support this 
recommendation. It went back to another policymaking body, the 
NEG, and approved the resolution not supporting the recommenda- 
tion. 

Mr. Sartor. All right now, let us look at your statement. You 
state that on top of page 2: 

One might expect to find the American Legion in support of a proposal of 
judicial review because the legislation is intended to be beneficial to veterans 
and their dependents. 

Now, I would like to ask you where in the testimony that has ap- 
peared, or the statements that have been made by any Member of 
Congress that has introduced a bill providing for judicial review, any 
statement that would lead you to believe that those who favor judicial 
review are intending to deprive the veterans, as such, of any rights 
he now has. 

Mr. Corcoran. There is no such statement and that is not, I am 
sure, their motive. 

Mr. Sartor. Well then, do you mean to say that only the argu- 
ments that you have given us here in your prepared statement lead 
you to believe that if judicial review is provided that they would lose 
more than they now have? 

Mr. Corcoran. Yes, sir. I put down whatever I felt on the subject. 

Mr. Saytor. Mr. Corcoran, let me tell you this: I have never read 
a statement from someone who is supposed to be opposed to a piece of 
legislation that to me has so much support for the legislation, as the 
one that you have just given. 

Mr. Corcoran. If that is true, I do not find it surprising because 
this gets back to our alternative suggestion: Let us take the char- 
acteristics that you want this special court to have and give them to 


m on 
I can 
ed to 
and 
time 
t and 
ld be 
vant- 
there 
» talk 
; Was 
com- 


2722 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


the Board of Veterans’ Appeals. We think that is the next step, that 
that is the best thing to do. 

Mr. Sartor. Does not the Board of Veterans’ Appeals have now all 
of these attributes / 

Mr. Corcoran. Well, I do not think so, sir. 

Mr. Sartor. What ones do they not have? 

Mr. Corcoran. Well, as I indicated, any court established obviously 
would not be involved or consulted in policymaking matters, would 
not be consulted in the promulgation of regulations and so forth, 
whereas the Board presently is. 

Mr. Saytor. This does not answer the question. I want to know 
what things does the Veterans—does this Board of Veterans Appeals 
now have that would distinguish it from the court. 

Mr. Corcoran. I misunderstood your question. 

The ability to reconsider time and time again any case, any dis- 
cussion. I just can’t conceive of a court having that characteristic 
or attribute. 

Mr. Sartor. Well now, do you mean to tell me that just because in 
recent times the Board of Veterans Appeals has reversed itself in 
two or three cases which have caused a great deal of controversy 
after having been reviewed and reviewed and reviewed, that you think 
this is something which is unusual or good and should continue. 

Mr. Corcoran. Well, I think it is good and I think it should con- 
tinue. If it is unusual—of course, it would be foolish for me to say 
that when you folks use the spotlight—have taken on any group of 
individuals—that they do not react. That just follows. If you 
start looking at the conduct of a group of people, they are going to 
be influenced by the way you look at them. They may be influenced 
badly. They may be influenced in the other direction. It may be— 
I cannot prove it—it may be that the Board has become more liberal 
recently. Idonot know. This seems to be your feeling. 

But, we find generally the situation in the Board of Veterans Ap- 
peals to be satisfactory with the amendments or improvements that 
we recommend, 

Mr. Sayrvor. Let me ask you: Do you not think it is rather unusual 
when you examine a 10-year period and find the number of cases 
remains percentagewise almost constant, that it is a rather strange 
situation ? 

Mr. Corcoran. Well, I am not a statistician 

Mr. Saytor. In other words, it violates all the rules of court pro- 
cedures, of any court and it just seems to me that unless there is an 
understanding somewhere along the line that 10, 11, 12 percent of the 
cases be allowed, that it just is not accidental. Maybe again I am 
drawing the wrong conclusion from things that happen, but it seems 
to me that unless there is an understanding somewhere along the line, 
whether it is this administrator or this chairman of the board or some 
other chairman, it seems there is a pattern established, and the Board 
seems to be uniformly following this pattern, and that is despite the 
fact that medicine is not a certain science, that there are new discov- 
eries being made all the time, new looks being taken at all of these 
diseases and yet despite the fact, despite the fact that TB cases go 
down, cancer cases go up, there seems to be a uniformity throughout 
this whole thing that a certain percentage of the cases pass and are 
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sliryet. Nobody worries about the cases that are allowed. They 
are fine. 

The thing that causes concern is the uniformity of the cases that 
are refused. I would like to have your thinking on what harm can 
come to letting a court take a look at the cases that are turned down 
because the court is not going to get a chance to look at the cases 
that are allowed. Nobody appeals when you win. Now, that is what 
I would like to find out. What harm ? 

Mr. Corcoran. Mr. Saylor, I have been trying for an hour and 40 
minutes to tell you, and obviously I have not succeeded. It is com- 
pletely irrelevant, but you have not convinced me yet either that the 
court is desirable. I know that is not my function. But on your 
first point, Mr. Saylor, I do not know whether a statistican would be 
willing to correlate to these percentages that you mention some ulte- 
rior motive. I do not know whether he will go that far without 
having a much more basic 

Mr. Saytor. I do not know whether a statistician would, but I do. 

Mr. Corcoran. I have not done this yet, but it would be something 
to look into all of the appellate processes in the Government. I have 
heard one person say that generally administrative agents are re- 
versed in the court about 15 or 20 percent of the time. The man 
who told me this said it seemed it was always about that amount as 
though experience indicated that. And I did not attribute the fact 
that the courts would want to justify their existence by reversing a 
certain number. I just felt that was a pattern that had. evolved just 
through sheer numbers. 

Now our pattern, incidentally, is not precisely as you described. 
In 1955 the Vashington staff had reversed 12.8 percent; in 1956, 13.7 
percent; in 1957, 13.7; 1958, it dropped to 11.8; 1959, 11.7. 

I do not know the number of cases we are dealing with, whether 
or not those even minor differences are not significant. 

Mr. Sartor. We will look over to the next column of your memo- 
randum. They have been going down. You had 12.12 percent in 
1959. In 1956, you had 11.59 percent; in 1957, you had 11.3 percent; 
in 1958, you had 10.7 percent; in 1959, you only had 10.1 percent. 
There has been a general regression in each one of those 5 years. 

Mr. Corcoran. Well, now, other allowances, again there are so 
many factors involved here one hesitates to express a view, but on the 
allowed cases you would sort of expect that as the time gets further 
and further away from a war period that at least the claims for 
service-connected matters would be more difficult to establish. On 
the remaining percentage one hopes this percentage would continue 
to go down on the theory that. better development is being performed 
out in the field office—better developments, better and more complete 
development. 

Mr. Saytor. Do you feel, and do the representatives of your or- 
ganization feel, that they are getting more cooperation in the district 
office than they used to? 

Mr. Corcoran. Cooperation / 

Mr. Saytor. By that I mean do the boards listen to the pleas of 
your men any better? 

Mr. Corcoran. In the regional offices throughout the country ? 

Mr. Savior. Yes. 
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_ Mr. Corcoran. I just can’t express an opinion on that, Mr. Saylor. 
I just do not know. Of course, after they find out what our position 
is on this judicial review, we may not get any cooperation. 

Mr. Sartor. I do not know. They might get a great deal more 
cooperation. 

Now, the statement that you have in your—there is a sentence that 
you have in your statement that shocks me, on page 4: 

Rarely could it be successfully contended that there was no substantial evi- 
dence to support the Board’s decision. 

It was my interpretation and my understanding that Congress had 
told the Veterans’ Administration that they were bound to resolve 
any reasonable doubt in favor of the veteran. 

Yow, is it your belief that the Board of Veterans Appeals resolves 
all reasonable doubt in favor of the veteran ? 

Mr. Corcoran. You mean in every case, Mr. Saylor ? 

Mr. Saywor. Every case. 

Mr. Corcoran. No, sir; Ido not. It isnot my opinion. 

Mr. Sartor. Well, now, if they do not resolve it in every case, what 
percentage of the cases do they fail to resolve it in? 

Mr. Corcoran. I have no idea, sir. I could not even estimate a 

ess. 
Saytor. What about these cases—— 

Mr. Corcoran. May I make a comment on this? 

Mr. Sartor. Yes. 

Mr. Corcoran. It is obvious that when I present a case or when my 
organization presents a case, it is impossible for me to be objective. 
No matter how hard I may try, I can’t be objective because I become 
the claimant’s advocate, and I become prejudiced in his favor, even 
though unconsciously. So, inevitably I am going to disagree with a 
judgment by the Board of Veterans Appeals as I would with this spe- 
cial court if it was set up because I just do not have the ability to 
paper tently consider all the facts. In addition to that there are going 
to be a certain number of cases on which reasonable men, completely 
objective, would disagree. 

It is my position that most of the cases on which we disagree on 
this substantial doubt doctrine falls into one of these categories. 

Mr. Sartor. You were here in the room and heard the testimony as 
to how many members we have on this Board of Appeals. You also 
heard that in the last 10 years with an average, I think of somewhat in 
excess—a 10-year average in excess of 35,000 cases that have been 
less than an average of 15 dissenting opinions filed by these Boards. 

Now, as a lawyer, does that not shock you ? 

Mr. Corcoran. Yes, sir; it does. 

Mr. Sayxor. Well, then, there must be—it must shock you to come 
before this committee and say, “Rarely could it be successfully con- 
tended that there is no substantial evidence to support the Board’s 
decisions.” This uniformity that has grown up in the Board of Ap- 
peals, I think should shock every veterans’ organization. And I 
think it should shock it to the stage that you should be down here, 
before the Congress, rapping on our door, asking us to look into this 
Board of Appeals. 

Mr. Corcoran. I think your point is very well taken, and I agree 
with it. 
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Mr. Sartor. Some people very frankly think this has developed 
into a personal matter between myself and the Chairman of the 
Board of Veterans Appeals. I do not care who he is. I think he is 
doing a good job even though I may disagree with some of his de- 
cisions. I think he is trying to doa good job, but he is so handicapped. 
People that are grown up in this, some—and I do not think it possible 
for the present Board of Appeals to do a good job. That is my 
honest conclusion. 

Mr. Corcoran. Mr. Saylor—— 

Mr. Saytor. I will go further and I will say it may be that if we 
set up a court of judicial review that in 20 years or 30 years from 
now they may be bound by the same decision. 

Mr. Corcoran. Mr. Saylor, the sentence that we have been discus- 
sing—of course the situation that I had in mind was where the case 
comes to court for review and as I understand it the court would 
normally be bound by the standard “we will reverse if there is no sub- 
stantial evidence to support the decision.” The standard jis not 
whether we agree with the action of the administrative agent, the 
standard is not whether or not the evidence is pretty evenly balanced 
in favor of the claimant, that is not the standard generally, the stand- 
ard is, is there any substantial evidence to support the agent’s action ? 
This standard, I do not have to say, was adopted in order to expedite 
the work of this tremendous Government and to place, in a great deal 
of instances, a great deal of authority to act in the administrative 
agent. So the review function of the judiciary has been generally 
somewhat limited. It is my contention that it would be the rare case 
that would come to the court in which the court could not find some 
substantial evidence to justify the agency action. Not that the court 
would agree with it, not that the court would have decided it that way 
had they had it de novo, but only if there had been some substantial 
evidence. 

Mr. Sartor. Well, what you are saying then is that if the members 
of this committee should be in favor of judicial review, you feel they 
should not be bound by the evidence which has been presented to the 
Board of Judicial Review ? 

Mr. Corcoran. Mr. Saylor, I think the first step is—that in order 
to do any good, to be effective at all, it could not be bound by this 
step. What is the alternative? The alternative is some type of 
review de novo which simply substitutes the judgment of 50 Com- 
missioners for the judgment of the Board of Review. 

' Many boards of review—veterans are scattered throughout the coun- 


try, can’t get in to see the Commissioners and get the type of evidence 


necessary to convince the Commissioner of his claim, and we say 
it just will not work. 

Mr. Saytor. Let us go back to the statement you made some time 
ago that a man who had some experience with these courts said it was 
a standard procedure that 15 to 20 percent of administrative pro- 


cedures are reversed. 


Let us assume that is true. sng antige got 15 or 20 percent of these 
own. Would not that be of some 


Mr. Corcoran. Well, I would have to answer that in two parts. 
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First of all, I do not think this percentage would apply to the 
Veterans’ Administration because of the very liberal adjudicative 
process within the VA, the relaxed informal nonnecessity to follow 
any rules of evidence. I do not think this 15 or 20 percent would 
apply to them. 

econdly, and this is our position again, that the greatest number 
of veterans would be harmed than the small number who would 
benefit. 

Mr. Saytor. Well, now, you remember the representative of the 
American Bar Association was up here—no, the representative of the 
Court of Claims that was up here said that they sent Commissioners 
out throughout the land, and they held hearings in farmhouses, kitch- 
ens, courthouses, in fact, they made themselves a great deal more 
amenable and convenient to the general public, to the claimants, than 
courts in general do. Now, might not such a procedure, set up by this 
court of judicial review, make itself more available to veterans than 
the present appeals procedure ? 

Mr. Corcoran. Well, I just cannot conceive, Mr. Saylor, on the 
question of accessibility, I just can’t conceive, in view of the work- 
load, how you could expect to be able to send that number of Com- 
missioners out. I do not have at my fingertips the workload of the 
Court of Claims. 

As I mentioned before, I do have on the Court of Military Appeals 
throughout the country and it is negligible as opposed to the load that 
the VA is carrying, not that every case decided would be appealed. 

But I have just not for a moment felt that it was applicable because 
of the workload to be able to provide Commissioners. If it did, then 
you surmount the obstacle of accessibility which we have raised but 
you have not reached the fact that this 7 ovaeiae bette is going to ap- 
parently compile a record, hear evidence and admit testimony, and we 
just do not think that is right. We think you are just substituting 
another group of people for the Board of Veteran Appeals. 

Mr. Saytor. Well, that is on top of the Board of Veteran Appeals. 
Is that not the way our country is set up ? 

Mr. Corcoran. One of the precepts of administrative law and the 
review power is that you do not substitute the judgment of the judi- 
ciary for the judgment or discretion of the administrative agency. 
That is why you wind up with this narrow scope of review, the oth 
stantial evidence rule. 

Mr. Sartor. Are you not in effect saying that you do not. believe 
in exercising the three branches of Government by your position ? 

Mr. Corcoran. Well, of course, there is not found anywhere in 
Federal Constitution, to my knowledge, any specific provision for 
checks and balances. 

Mr. Sartor. No. But there is a provision in there that says there 
is established a Supreme Court and such other courts as the Congress 
shall from time to time decide. 

Mr. Corcoran. So I wanted to make first clear that I am not guilty 
of anything so subversive as recommending against some specific 
provision of the Federal Constitution. 

Mr. Sartor. Let me put it right on the record. I am not accusing 
you of being subversive in any way, shape, or form or in any sense 
of the word. I do not want anybody to take that sentence out of 
context. 
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Mr. Corcoran. I should not have even said it and I apologize. I 
know the committee is serious in its motives, and I trust the com- 
mittee knows the American Legion is serious in its position even if 
you do not agree with it. 

But in this case I would have to say that it is the position of the 
American Legion that it is not the proper function of the judiciary, 
at least at this time, to pass upon decisions of the Administrator of 
Veterans’ Affairs for the reasons that we have enumerated. 

Mr. Sartor. Do you mean to say that you feel that if this commit- 
tee, having had in mind all of the warnings that you have given us, 
if we drafted a bill which took care of all of these warnings, then 
allowed a court to proceed, that you would still oppose it? 

Mr. Corcoran. Oh, no, sir. I could not mean that. The position 
that my organization adopts is the position what we think is right, 
here and now. For example, just a couple of years ago it was the 
position of the American Legion that cases forfeited by the Veterans’ 
Administration should be subjected to judicial review. That, was 
our position, 

And this distinguished subcommittee in effect accomplished that 
resolution last. year. Our position was based upon the bills that we 
were able to review and the proposals that had been propounded. If 
the committee came up with another bill, eliminating all of the ob- 
jections that. we have raised, and I do not think this is possible, but 
if the committee did this, it might well be that—certainly the Amer- 
ican Legion would reconsider the proposal. 

Mr. Saytor. Might we not even expect that the people down in the 
American Legion would go to work and even work on a bill to that 
effect? 

Mr. Corcoran. Well, sir 

Mr. Sartor. You know it is not. beyond the memory of some of us 
when veterans organizations have been known to come to Members 
of Congress and give them bills that they would like to see introduced 
as a result of pesiofaticies adopted in conventions. 

Mr. Corcoran. What a shame some of them do not get. passed. 

But. seriously, we have a rather rigid rule within our organization 
that the convention delegates throughout the country, and their repre- 
sentatives, when they meet twice a year in Indianapolis, establish the 
policy of this organization. The staff doesnot. This will be our posi- 
tion as far as I am concerned until a policymaking body of the Amer- 
ican Legion changes it. 

Mr. Saytor. Now, you state that the Administrator has broad au- 
thority to interpret the laws and modify the interpretation when he is 
convinced it is necessary to do so. 

You refer to a series of decisions he has made. And by “he”, I 
mean the Administrators over the period of years. I want to know 
how many times the administrator has modified any opinion he has 
handed down. 

Mr. Corcoran. I can’t give you that figure. Iam sure that it would 
be within the scope of the VA to provide that. But I do not know 
the answer, Mr. Saylor. 

Mr. Sartor. Now, you also refer to the fact that a section of the 
present law allows the administrator to require an opinion of the 
Attorney General. 
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Do you know how many times they have—Veterans’ Administration 
or the Administrator has ever asked the Attorney General for an 
opinion ¢ 

PM. Corcoran. A substantial number of times. Let me say this, 
Mr. Saylor: Up until recently, and I think it is about 2 years ago, the 
law did not require the Attorney General to furnish the Administrator 
a decision. And there were certain standards that had to be met 
before the Attorney General would render a decision for the V.A. 
For example, generally, if the subject matter can be litigated, the 
Attorney General will not render an opinion—the whole set of 
standards. So it was only recently that the statute was amended 
so as to require the Attorney General to render an opinion. 

One of the major reasons we inserted it in our testimony was that 
it seemed to me it would be a relatively simple matter for a Member 
of the Congress to have the Attorney General require an opinion on 
some question with which the Member disagrees. 

Mr. Saytor. These are questions of law. 

Mr. Corcoran. Yes, sir. 

Mr. Sartor. But what remedy is there when you disagree with 
the facts? 

Mr. Corcoran. Only reconsideration and the esteemed chairman 
showed us how successful he was recently on a case of that nature. 

Mr. Sartor. I would like to find out somebody’s combination be- 
cause my record is very low in that respect. 

Mr. Corcoran. Mr. Saylor, as soon as you talk about a factual de- 
termination you are in the judgment area. And it is so difficult 
to prove that a person is wrong when his action is based upon his 


Mr. Saytor. With that, I agree. 

_ Mr. Corcoran. And, generally, actions of judgment should not be 
the subject of judicial review, generally. 

Mr. Saytor. But if in ee administrative agencies the court 
upsets some 15 or 20 percent of the time, why should not the veteran 
have the advantage of that! 

Mr. Corcoran. Because, as I say, we think the interests of most 
veterans would not be benefited. 

Mr. Sartor. Now, of these 35,000 cases that appeared before the 
Board of Veterans Appeals, do you have any idea how many are rep- 
resented by veterans organizations ? 

Mr. Corcoran. No; I do not, sir. I could guess, Mr. Saylor. I 
could guess that half of them, it may be substantially more than 
that. That is strictly a guess. 

Mr. Sartor. It has to be more than half of it because three of the 
groups that have appeared before us, whose statements I have here 
rid already represent better than one-half of all of the cases before 
them. 

Mr. Corcoran. Mr. Saylor, were the other figures estimates or were 
they facts? 

Mr. Sartor. No; they were facts. 

Mr. Corcoran. All right. These are figures supplied by the Board. 
The Board tells us that Legion holds power of attorney in approxi- 
mately a third of the cases. And our figures show 27.2 percent. 
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Mr. Sartor. That being the case, your organization does not charge 
any veteran any fee for vipegeiiting aise: 

r. Corcoran. That is correct. 

Mr. Sartor. No other veterans’ organization charges any fee for 
representing him, that you know of ? 

r. Corcoran. I am sure they do not, sir. 

Mr. Sartor. Well, then, if our veterans’ organizations are willing 
to render this service up to this point, why will they not carry it one 
step further and represent them hefore a court? Because most of the 
representatives are already lawyers, are they not ? 

r. Corcoran. No, sir. No; as a matter of fact, I cannot speak for 
other organizations, but all of our claims people are nonlawyers. Each 
of them, in my opinion, has become a claims expert, has become a spe- 
cialist in veterans regulation, laws and regulations, but none of them 
isa lawyer. We have a legal consultant on our staff to assist them on 
complicated legal questions such as domestic relations problems, and 
so forth, sometimes willful misconduct, but the great bulk of these 
people are not lawyers, and, without knowing for a fact, I would ven- 
ture to say that is also true in the other veterans’ organizations. 

Mr. Saytor. Do = think it would be difficult to set up rules and 
regulations as to who may appear before a court of review 

‘Mr. Corcoran. It is my opinion, Mr. Saylor, that the organized bar 
associations would say that that would be the unauthorized practice 
of law. 

Mr. Saytor. They were not successful in that so far as the tax 
court was concerned. Certified public accountants are allowed to 
appear before that court. 

Mr. Corcoran. True. 

Mr. Sartor. So that if someone is an expert in the field of veterans’ 
affairs, by reason of his experience, I see absolutely nothing wrong in 
this committee saying that they would be qualified to appear betore 
that court. This isa very specialized field. 

Mr. Corcoran. Mr. Chateaem, I was hoping that Mr. Saylor, would 
ask me these questions, but since he has not, i would like to put it in 
the record,if Mr. Saylor 

Mr. Mircueti. We appreciate the witnesses bringing their own 
questions with them. 

Mr. Corcoran. I would like to point out that it is my understanding, 
sir, that the decisions of the Federal Employees’ Compensation Ap- 

eals Board are not subject to judicial review. It is my further un- 

erstanding that it is this Board which would pass upon any injury 
sustained by a Federal employee, including a Congressman, incurred 
in the course of his employment. And it seems to me that if such Fed- 
eral employee prosecuted a claim and the Federal Employees’ Com- 
pensation Appeals Board rejected his claim, he would not have the 
right to take it into court. I do not say that this is an analogy, but 
we do not have to look too far to find a somewhat similar situation to 
the one we have been discussing. 

Mr. Mircnett. Thank you, Mr. Corcoran. 

I understand you have to be out of the city for some time. When 
do you expect you will be back ? 

Mr. Corcoran. A week from Saturday, sir. May 7, I think it is. 

Mr. Mrrcuett. I think that we would like to have you back for 
maybe 30 minutes. 
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Mr. Corcoran. I would be happy to come back, Mr. Chairman, 
_ Mr. Kennepy. May IL ask yousomething off the record. 

(Discussion off the record. ) 

Mr. Mrrcuety. Back on the record. 

Thank you for your appearance, Mr. Corcoran, and Mr. Kenneey, 
and the other gentleman from the American Legion. We will contact 
you later as to the possibility of your coming back for some addi- 
tional questions. 

Mr. Kennepy. We await your call, Mr. Chairman. 

Mr. Mircueti. The subcommittee will be in recess until 10 o’clock 
in the morning. 

(Whereupon, at 12:05 p.m., the subcommittee recessed until 10 
o'clock, Thursday, April 28, 1960.) 
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THURSDAY, APRIL 28, 1960 


Hovse or REPRESENTATIVES, 
SrectAL SUBCOMMITTEE ON Penpine JupicraL Review 
LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10:20 a.m., pursuant to recess, in room 
356, Old House Office Building, Hon. Erwin Mitchell (chairman of 
the subcommittee) presiding. 

Mr. The subcommittee will be in order. 

I want to apologize for being late this morning, but I enjoyed one 
of the precious moments of my life, a veteran called long distance 
to thank me for help that I had given in having a claim approved be- 
fore the Board. These are rare moments. 

Mr. Morse. Yes, precious moments. } 

Mr. Mircuers. Now, Mr. Morse and Mr. Stanci), we do appreciate 
your appearing here this morning and, as was stated the last time you 
were here, the floor is Mr. Say)or’s. 


STATEMENTS OF BRADFORD MORSE, DEPUTY ADMINISTRATOR OF 
VETERANS’ AFFAIRS, VETERANS’ ADMINISTRATION; JAMES W. 


STANCIL, CHAIRMAN OF THE BOARD OF VETERANS APPEALS; 
AND FRED B. RHODES, ESQ., GENERAL COUNSEL, VETERANS’ 
ADMINISTRATION 


Mr. Saytor. First, I would like to ask you gentlemen something 
that grew out of the testimony that was given yesterday. 

Mr. Corcoran appeared, as director of the Nationa) Rehabilitation 
Commission of the American Legion, and he presented to the com- 
mittee several letters which are apparently in direct contradiction of 
statements which were made here to the committee, and for that rea- 
son I would like to ask you, Mr. Morse, and Mr. Stancil, about them. 

First, where are those letters? 

Mr. Morse. Mr. Chairman, if I may, I believe I know what the 
Congressman is referring to, and I think I can clarify it. 

There was undoubtedly an error in my earlier response, since I did 
not go far enough, because I did not know how far the Congressman 
had in mind that I should go in my earlier statement, but I think 
I can clarify it. 

Would you prefer to wait until you got the letters? 

Mr. Saytor. Yes; I think, to make sure the record is straight, 
I should do that. 

I have the letters which were referred to by Mr. Corcoran, one of 
which is dated October 28, 1958, from James W. Stancil, Chairman 
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of the Board of Veterans Appeals, and that letter is as follows, ad- 
dressed to Mr. Corcoran: 

DEAR Mr. Corcoran: As you know, the Veterans of Foreign Wars of the 
United States is currently interested in the status of the Board of Veterans 
Appeals, and has appointed a committee to recommend whether any changes 
in present appellate procedure should be made. 

At the request of this committee, the Board has compiled certain data as to 
its organization and functions. In the interest of having you and your staff 
fully informed I am enclosing a copy of this compilation. You have already 
been furnished a copy of my statement in Chicago to the executive committee, 
national rehabilitation commission, and at your earliest convenience I will be 
pleased to meet with you to discuss this general field. 

In that analysis which was submitted to Mr. Corcoran and apparently 
to the Veterans of Foreign Wars and others, there was a statement 
that the Board does participate in policy matters. I think that is the 
part that I think should be corrected in the record. 

Mr. Morse. Yes, sir. 

Mr. Sayxor. I say that because one of the two cannot be correct. 

Mr. Morse. Yes, sir. If I may respond to that, Congressman Say- 
lor, I believe that it was you, sir, who propounded the question to me 
in my first day of testimony, and at that time I replied to you that 
the Chairman of the Board of Veterans Appeals was not a member 
of the Administrator’s Policy Board, that the Policy Board was made 
up of the Chiefs of three departments, the Chief Medical Director, 
the Chief Insurance Director, and the Chief Veterans’ Benefits Di- 
rector, and the Controller of the Agency, the General Counsel, and 
myself. 

‘iaxter in that morning’s hearings, just as we were winding up Mr. 
Patterson alluded to my response to your question, and he said he did 
not want me to leave an erroneous impression in your mind, and he 
asked if the Chairman of the Board of Appeals was not, in fact, a 
member of the Administrator’s top staff, and I, in response to that 
question, indicated that he was such a member. 

Now I did not at that time go far enough to answer this particular 
question, and I should have done so. He does, in fact, and has 
participated in the development of the Administrator’s regulations 
and instructions, giving effect to the statutes, to this extent—and 
again I believe this is the precise point to which that particular docu- 
ment is addressed, and the answer is in the affirmative. The document 
which Mr. Corcoran presented yesterday accurately reflects the situa- 
tion, and I apologize for misleading the committee, and for not ampli- 
fying the answer as fully as I should have. 

This was due in large part to my not fully answering it. 

Mr. Saytor. In other words, Mr. Stancil’s statement that the Board 
does participate in policy matters, and the reasons he has given are 
still followed today ? 

Mr. Morse. Yes, sir. 

I might tell the Congressman that since these hearings have started 
I have learned a little more about judicial review. I ah examined 
this particular subject closely. 

Mr. Sartor. And it is still true today, the last statement which 
Mr. Stancil made, that the Board on occasion initiates changes in 
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licy if, for any reason, they find some change which they would 
Fike to have made? 

Mr. Morse. I am sure that is correct, sir. I would defer to Mr. 
Stancil for a more complete answer. 

Mr. Sranciu. That is true. We do not have primary responsi- 
bility for the regulations and the instructions which would largely 
fall in the Department of Veterans Benefits, and the Board and the 
General Counsel would be coordinating points, but occasionally, out 
of the Board’s experience in their day-to-day review of the cases, 
there arises a policy matter which we feel we should call to the at- 
tention of the appropriate operating service, or occasionally to the 
Administrator. 

Mr. Sartor. All right now, Mr. Stancil, you know we have been 
dealing principally with the law questions which have been directed 
to you by Congress, and the attitude of the Board, and through the 
Board, of course, the Administrator of Veterans’ Affairs, as to 
whether or not, they are giving full compliance to these instructions, 
or whether or not they are giving lipservice. 

Now, let’s take a hypothetical case, in which a veteran files a claim 
for . service-connected disability. That claim is allowed by the 
Board. 

Then at some future date the veteran comes before the Board again 
on another appeal, alleging additional service-connected disabilities. 

The record shows that those disabilities had arisen during his 
service. He was actually in a hospital of one of the services in the 
line of duty. There was absolutely no record at all of what that man 
was hospitalized for, except that he was taken into the hospital and 
then he was discharged from the hospital some time later. The 
medical records are blank. He offers sworn statements to the Board 
from men who served with him and knew of his hospitalization. They 


‘tell of the accident that occurred that caused him to be hospitalized. 


The Board now says, as a basis for denial of service connection in 
the latter part of his claim, that is, his new claim, that since he 
filed a claim for a service-connected disability, and he did not men- 
tion ys other injury at that time, that therefore it could not have 
existed. 

Now do you feel that in that set of circumstances the Board is 
resolving every reasonable doubt in favor of a veteran? 

Mr. Morse. Mr. Chairman, if I may—and I do not want to appear 
evasive, but I will try to give you as clear and categorical an answer 
as I can. It is difficult for me to resolve anything other than the 
matter of my own personal opinion on the basis of the hypothesis 
which the Congressman has set up here. 

Now, if the evidence which is before the Board, if I may recon- 
struct it, consists of affidavits of a number of people as to the fact that 
he was hospitalized during service for a particular disability for 
which the veteran now seeks service connection, that certainly is some 
evidence; that certainly is evidence which would tend to show the 
service connection. 

On the other hand, there is present in the hypothesis other evi- 
dence. In this case, what we have is an admission by silence, if you 
will, which also is entitled to consideration by the body having re- 
sponsibility for determining the facts. In such a case, where there is 
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evidence both ways, there is not necessarily presented, I think, Mr. 
Saylor, a basis for a clear determination that service connection is 
present or not present. 4 zi 4 . 

I cannot, sitting at this distance in time, of course, give the weight 
that a fact-finding body would have to give to the evidence, apart 
from its admissibility, give the weight it would have to give to it, and 
if the evidence contained in the affidavits is creditable evidence, then 
I would have to answer your question in the affirmative. If, on the 
other hand, the evidence did not bear a probative value which, in the 
opinion of the factfinding tribunal, the proponent of the evidence 
sought to have attached to it, then it is entirely conceivable that the 
evidence in the form of admission would control. 

Mr. Saytor. It seems to me, Mr. Morse, that here is a case where 
the Board has deliberately ignored the instructions of Congress, be- 
cause they are bound to resolve all reasonable doubt in his favor. 
Now the Board found, not a hypothetical fact, but that the record 
showed he was in the hostpital, and the record showed that there was 
absolutely evidence which ties into this date which the affidavits are 
tied into. 

It seems to me that here is evidence that the Board does not, I am 
presenting the case, grant the benefit of reasonable doubt to the 
veteran. 

Mr. Morse. As I said, and I will ask Mr. Stancil for comment on 
this, but, as I said, I think the issue presented here is the credibility 
of the evidence, and in credibility the probative force of this evidence 
is something I cannot pass on this morning; but, assuming that it does 
have probative force, it is credible evidence, as I said, I think your 
hypothesis is sound. 

If, on the other hand, it does not have the probative value and it 
does not have the qualitative credibility, then I think this is not a 
question of reasonable doubt, because there is evidence on the other 
side which, by this hypothesis, I believe, points just in one direction. 

Now, Mr. Stancil, if you would comment further ? 

Mr. Sranciz. Before knowing whether I could agree or disagree 
that there was a reasonable doubt, in the case, I would need a great 
many more facts. 

I do not know what the man’s disability is now. I do not know 
what condition he was hospitalized for in the service. There would 
be the matter of considering the relationship of the disability now 
manifested to what he was treated for in the service, accepting ver- 
batum the affidavit testimony that was submitted. 

It is possible that with the medical facts, principles, judgment, and 
the other evidence, that the condition for which he was hospitalized 
in the service might be one which leaves no residual disability or 
might be one entirely consistent with the man’s present disability. 
It would become important to know what was found or not found at 
the time he was examined for discharge from the service. It would 
become important to know what his condition was when he was hos- 
pitalized, if he was hospitalized, after service, the manifestations of 
the disability, whether they were then acute, whether they were of 
recent origin, the consistency of the whole factual picture. 

Mr. Morsr. I think, Mr. Chairman, if I may amplify just a bit 
further, I think this—and I hope my answer was clear before, because 
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I offered the two sides of it—indeed the Congress has properly im- 
posed on us the responsibility to resolve reasonable doubt in favor of 
the veteran in combat cases, and it has been extended, of course, but 
1 do not think implicit in that is a mandate for the Board to credit 
all evidence that is before us, even unbelievable evidence, with any 
particular probative value. 

I think that probably has been left by the Congress, or delegated 
by the Congress, to whatever factfinding agency it may be, be it this 
agency or be it a court. It seems to me that is where the disagree- 
ment exists, Mr. Saylor. 

Mr. Saytor. Well, it seems to me, as I commented yesterday, un- 
doubtedly, that the percentage of cases which are allowed and cases 
which are remanded, seem to remain almost constant. 

Mr. Morse. This is the “magic 10” we were speaking of. 

Mr. Sartor. This is the magic 10 percent. I want to know how 
that happens to come about ¢ 

Mr. Senet I think, Mr. Saylor, that it is just a matter of the 
application of the law of statistics. 

For example, if you check these ~— who are actually married, 
in the United States, 50 percent of them are liable to be women. 
| Laughter. | 

Mr. Sartor. In other words, you do not believe in bigamy or 
polygamy. 

Mr. Morsr. I think, sir, certain things are predictable, statistically. 
We have discovered that the actuarial tables, for example, are devel- 
oped on a statistical basis, and I think this is merely a reflection of the 
statistical composition of the cases which the Board considers. 

Mr. Teacue of California. Will the gentleman yield on that ? 

Mr. Sayror. Surely. 

Mr. Tracur of California. It might well be that a similar statistical 
figure could be developed on the number of cases appealed to the 
appellate courts that were unsuccessful. 

Mr. Sayvor. I will tell you this: That, if we rely upon the courts, 
our average is going to be a great deal better, because the usual num- 
ber of cases that are won in appeal is around 20 percent, regardless 
of which court you go to; so, if for no other purpose, I am going to 
try to get 10 percent more of these boys on allowance. 

Now, I would like to ask you some questions with regard to the 
attitude of the Board in cases of malignancy. 

Now the presence of cancer is extremely difficult to ascertain in its 
early stages. In fact, many people have been given a clean bill of 
health and within a short period of time thereafter have died from 
cancer. 

Now the medical profession is cognizant of this nature of the disease. 
They realize that certain people have cancer which might be called or 
referred to as wildfire, it spreads so rapidly. 

I recall a number of years ago when I was back practicing law, 
that I had a law partner that was sent by a doctor to a clinic in New 
York because he had detected the early stages of cancer. With the 
type of cancer he had, within a 2-week period it had completely gone 
through his whole system and the man died from it. 

I received a letter from the clinic saying that if it had been diagnosed 
ny a little earlier, they might have been able to save the man’s 

ife. 
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Cancer takes many devious turns. It is an insidious disease. I 
want to know what the attitude of the Board of Review is with regard 
to this disease, whether or not they treat all cancer alike, whether or 
not they treat all malignancies alike, what evidence is necessary to 
show service connection for cancer ? 

Mr. Morse. Let me ask Mr. Stancil to respond, sir? 

Mr. Sartor. Certainly. 

Mr. Sranciw. I will have to start somewhat generally. Cancer 
cases, just as any other disease entity, are considered beginning with 
the same presumptions that apply, of soundness at the time of entry 
intheservice. Asto the reasonable-doubt doctrine, if the evidence pre- 
ponderates in favor of an allowance, it is allowed, and if the evidence 
preponderates to require a denial, it is denied, and if the evidence is 
reasonably balanced to the degree that if there should be a reasonable 
doubt, it is resolved to the benefit of the veteran. There is no — 
with respect to the treatment of cancer cases, that varies materially 
from the application of sound medical and legal judgment to the 
facts, under the law and regulations, than in any other type of cases. 

Of course, we realize in cancer cases the disability is very serious, 
and frequently they are the heart-rending type of case, and get as 
careful attention as we are capable of giving them. 

Mr. Saytor. Well, it. is my own observation, Mr. Stancil, and Mr. 
Morse—and TI would like to say to you—that it seems to me the Board 
bends over backward to make sure that all evidence or doubts are 
not resolved in favor of the veteran. 

T can tell you that in certain cases I know of, your Board has made 
the statement that this man was treated by doctors for what subse- 
quently develops to be cancer, and because they did not note certain 
things in their report, even though the man had been under constant 
hospitalization and constant medical treatment and even though the 
post mortem showed to every reasonable person that the man must 
have had this during service, because the doctor did not make certain 
reports when he treated it, you denied service connection. 

Now, is that the general attitude of the Board down there? In 
other words, a veteran has no control over what a doctor puts in a 
report, and if the Veterans’ Administration, in attempting to give 
the best medical service it can, gets a man that cannot diagnose 
properly—and there are plenty of them that cannot diagnose prop- 
erly—if the Veterans’ Administration brings this situation about, is 
the veteran to be made to suffer for it ? 

Mr. Sranciu. Insofar as it is possible to achieve, the veteran does 
not suffer from any inadequacy of record or diagnosis, be it by 
private physician or the VA physician, or whoever it is. It would 
be very difficult for me to conceive, sir, if we are still speaking of 
cancer cases, of any motivation at all on the part of anyone connected 
with the Board that I head, to adopt any hard-boiled attitude in 
cancer cases. It is difficult for me to conceive of such a motivation. 

Mr. Sartor. I certainly hope there is no such motivation. 

Mr. Sranci. I can assure you, sir, if you will accept it, there is no 
such motivation and attitude. 

Mr. Sartor. Where you weigh facts, I will admit that men disagree, 
but certainly on the basis of law, it seems to be that there should be no 
disagreement, and it is in the application of these principles that we 
run into trouble. 
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Now let me ask you further: Do you feel, as Chairman of the Board 
of Veterans’ Appeals, it is your duty to take any positive position 
with regard to any legislation affecting the Veterans’ Administration, 
which Congress suggests, or that is suggested to Congress? 

Mr. Sranci. Are you referring to within the Veterans’ Administra- 
tion as a policy participation matter, or are you referring to outside? 

Mr. Saytor. Fiat referring to it in general, according to what I 
read a little earlier when we corrected Mr. Morse. 

Mr. Sranci.. Yes, sir. Prior to the time I became Chairman, in 
fact, throughout the history of the Board of Veterans’ Appeals, as 
I know it, it has been the position of the various Administrators of 
Veterans’ Affairs that there was no reason precluding their seekin 
advice and staff guidance from wherever they felt they would get g 
staff guidance and advice within the agency. 

The transitional concept has been that the Chairman of the Board 
of Veterans’ Appeals operates the Board of Veterans’ Appeals and has 
served on the Administrator’s staff in a general sense. 

Now, I would like to make sure that I have clarified this. The 
Board of Veterans’ Appeals does not have primary responsibility for 
the regulations and policy matters that we are talking about, except 
perhaps in a very limited area. For example, there are two pages 
in the VA regulations that deal with the handling of appeals, obvi- 
ously, I think there is no quarrel between us that the Board of 
Veterans’ Appeals would have to have something to say about the 
or dealing with the procedural matter of how appeals are 

andled. 

You are speaking of something much more basic and general. 

Mr. Sartor. I am speaking of something much more basic. 

For example, yesterday, Mr. Corcoran told us that at a meeting of 
the national rehabilitation commission, you appeared before that 
commission, before one of their national conventions, and he at that 
time said that he appeared as a proponent of having a Court of Ap- 
peals, and you appeared as the opponent of a Court of Appeals. 

I want to know what concept of your job gives you the right to take 
unto yourself—not as a citizen, because as a citizen I say you have the 
right to form any opinion you want—but when you appear before a 
national group in an official capacity, to take a position against a bill 
before it has been considered by this committee ? 

Mr. Sranom. Mr. Saylor, I would like to respectfully take issue 
with the idea that I appeared before the American Legion or any 
organization, as an opponent of judicial review or the creation of the 
Court of Veterans Appeals. 

It has been customary throughout the years for the various service 
pcos to issue an invitation to the Administrator, or certain 
officials of the Administrator’s staff, to appear at the conventions, and 
at. rehabilitation conferences. 

This is not the convention proper. This is the meeting usually of 
service officers, or rehabilitation commission officers, or one of the spe- 
cialized groups, usually meeting either a few days prior to the con- 
vention or, in the case of the Legion, their rehabilitation conference 
is entirely separate and meets here in Washington each spring, and 
various officials, the Chief Benefits Director, Chief Insurance Birec- 
tor, Chairman of the Board of Veterans Appeals, and others, and sub- 
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ordinates of these officials appear and discuss matters that these or- 
ganizations ask us to discuss. 

Asa matter of fact, aside from the formal discussion there are panel 
discussions where you answer questions which are propounded, ex- 
temporaneously, by the assembled representatives of the organiza- 
tions, on any matter that they are interested in. as) 

The appearance that you speak of before the American Legion in 
Chicago followed the release by the chairman of this committee of a 
letter to all of the major organizations saying that he planned t+. con- 
duct hearings on the subject you are now concerned with, and asking 
the organizations to consider the matter at their next annual conven- 
tion and formulate positions and be in a position to advise the com- 
mittee when called on to do so. 

Well, the VFW and the American Legion both asked that I discuss 
this very subject with them, and throughout these discussions, recog- 
nizing the very things I think you have in mind, I have exerted the 
utmost care to observe properties and to make certain that it was a 
discussion, that it was conveying facts, that it was discussing the 
pros and cons, and my sole aim was to insure, to the extent I could 
contribute, at their invitation, that the organizations acted on as 
informed a basis as possible. 

I have not attempted, and do not now attempt, to sway anyone. As 
I think I stated in Chicago—and I could check this, because I have 
a record of it—I was very careful to say that what position you take 
is for your collective judgment, the people who make the policy, and 
not for me to attempt to ram anything down your throats. 

Mr. Morse. I would just like to add one comment to that, Mr. 
Saylor. The procedure that Mr. Stancil describes is an accurate one, 
with which I am sure you are familiar, these invitations, and Mr. 
Stancil, I recall personally, was extremely sensitive about his par- 
ticipation in response to these invitations, because of the apprehension 
that this sort of aura might be created. 

I discussed it with him before his participation with one of the 
groups of the Veterans of Foreign Wars, I remember, and he clearly 
pointed out to me what. he saw to be the danger of his participating, 
and stated to me his insistence that he attend merely or totally as an 
impartial reservoir of fact. 

Mr. Saytor. Very frankly, I think the close coordination between 
the veterans’ organizations and the Veterans’ Administration is de- 
sirable. However, I do not expect the Veterans’ Administration to 
be there advocating its own policy or a policy. It is up to Congress 
to determine what the policy is. 

Mr. Morse. Yes, sir. 

: Mr. Sayxor. And that is to be carried out by the people who are 
there. 

In the meantime, as far as facts are concerned, I have no hesi- 
tancy in saying that I think your organization should deliver to 
every veterans’ organization, all the facts possible, and I do not think 
they should attempt to sway them one way or another. 

Mr. Srancin. If I may say, if you please, Mr. Saylor, I believe this 
will clarify some of the material you referred to that was put in the 
record yesterday. As to the letter you read here this morning to 
the Legion, wherein I said that certain material had been developed 
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at the request of the Veterans of Foreign Wars, and I was furnishin 

it to the Legion as well, the form and content of the material whic 

Mr. Corcoran submitted to you gentlemen attached to that letter was 
determined by a list of a requests and questions that the VFW 
propounded to me, which is in my file, and if, out of this study of 
your record material, there develops any desire on the part of the 
committee to go further into the correspondence and written record 
of the development of the exchange, I will be happy to open my 
complete files, and submit anything you wish. It is above question. 

Mr. Teague of California. I am just a little curious, Mr. Saylor; 
as long as I can remember, the Cabinet members and their assistants 
have appeared before these groups. 

The Secretary of Labor is always appearing before the A.F. of L. 
and the Secretary of the Department of Agriculture is always appear- 
ing before agricultural people, and so forth, and I just wonder 
whether your observation would apply equally well to Cabinet mem- 
bers, all executive officials, or do we have a different situation where 
the Veterans’ Administration is concerned ¢ 

Mr. Sartor. I do not know whether or not there is a difference, but 
certainly the Administrator might be in the position of someone that 
you can compare to a Cabinet officer. Certainly no one else, in my 
opinion, is in the position of taking that same prerogative. 

In other words, this agency exists because Congress created it, and 
if hag, ae tomorrow wants to abolish it, it is within the province 
of the Members of Congress, to do it. I am not looking forward to 
the fact it is going to be abolished. 

Mr. Quiatry. Will the gentleman yield? 

Mr. Sartor. Surely. 

Mr. Quiatey. I do not want to correct you, but it is my understand- 
ing the Secretary of Agriculture no longer dares to appear before 
agricultural people. 

Mr. Tracur of California. Yes; he does. He is in their good 

races, 
. Mr. Morse. Mr. Chairman, if I may amplify a bit, Mr. Saylor’s 
comment, I can say that I agree in general with everything Mr. Saylor 
says. I do think, however, that the Administrator, going specifically 
to him, has a responsibility to serve as principal adviser to the Presi- 
dent on matters affecting veterans’ affairs, and has a policy responsi- 
bility there. 

We certainly recognize and respect the primary responsibility of 
the Congress of the United States, and I agree with what you say, and 
I know that Mr. Stancil does. 

Mr. Srancm. Yes. However, I would like to add one word, if I 


may. 

if using the word “policy,” I think you had in mind something like 
the creation of this court or the function of the Board of Veterans 
Appeals. Certainly, I should not go out and attempt to lobby against 
pending legislation, and this I have been very careful to avoid even 
giving the appearance of trying to do. 

Now, as far as discussing policy in a much broader sense, you can 
hardly avoid policy discussions with the service organizations in their 
rehabilitation conferences when questions are thrown at you and there 
is an exchange, but I think that is not the kind of policy to which you 
are referring. 
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~ Mr. Sayxor. That is right; that is not the policy I was referring to, 
and no one is we. a throttle anybody’s expression as a citizen, 


whether it is for the Veterans’ Administration or any other agency of 

the Government. After all, we are still American citizens and have 

basic rights. Sometimes we do come down to the fact of where you 

appear and make speeches, and those speeches must be limited, I think, 

= the — situation, or a factual presentation of a bill that might 
pending. 

I do not think that it would behoove anybody to comment on whether 
they should or should not be passed. Those are resolutions which the 
veterans’ organizations themselves, I believe, should take up. 

Has there been, Mr. Stancil, in the Board of Veterans Appeals, any 
definite sign that there is a disagreement on any number of cases? By 
that, I mean has there been any minority opinion written ¢ 

Mr. Sranciz. As you pointed out in citing statistics, one of the 
oo days of the hearings, in a relatively small number of cases there 

ave been dissenting opinions, which is what we call them. I think 
that is the same thing you are referring to. 

Yes, there are dissenting opinions, and I have stated on many occa- 
sions that any Board member is to feel free to dissent in any case 
where he does not subscribe to the majority view. 

_ I gathered the other day that you were dissatisfied with the number. 
I might clarify that situation a little bit by saying that from my ex- 
perience as an associate member myself, there is frequent discussion 
and dissent among the three members in discussing a case. Many 
times that is worked out, for example, by agreement to remand the 
case for further development, which will then satisfy everyone con- 
cerned. But, in the final analysis, when all the facts are in, our prac- 
tices permit dissents, and we do have dissents; not so many, I gather, 
as you think would be in order. 

{r. QuicLey. Would the gentleman yield ? 

Mr. Sartor. Certainly. 

Mr. Quieter. Might I ask the chairman of the Board of Veterans 
Appeals what useful purpose is served by a member writing a dis- 
senting opinion? 

Mr. Sranciu. As a matter of law, the unanimous opinion of a three- 
man section is the final appellate decision, under the present law. If 
there is a dissent, it can be resolved by either the chairman concurring 
with the majority members or what is more generally done, adding 
another section to the Board and creating a larger Board, and meeting 
with this enlarged group and discussing the case, and letting the 
majority vote govern, with the chairman breaking a tie if there is a tie. 

Now, insofar as a dissenting opinion affecting the decision, the 
actual writing of a dissenting opinion after the fact would merely 
record the views of the dissenter, the same as in any judicial or quasi- 
judicial body. 

Writing a dissenting opinion before the final conclusion is reached 
would serve the purpose of conveying the views of the dissenter for 
whatever impact it might have on me as the chairman, in determining 
whether I would approve the majority opinion, or whatever impact 
it might have on the other members of an enlarged group. 

Ts this what you had in mind, sir? 
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Ing to, Mr. Quieiey. Yes. I was thinking—it occurs to me that the your. 
itizen, — Board functions and human nature being what it is, all of us being 
ney of f lazy, as we are, and all of us being as busy as we are, there is no par- 
1 have ticular reason why a dissenting member would take the time and 
re you trouble and effort and all of that sort of thing, to spell out his dis- 
think, f senting views, the way our judges do. 

might Mr. Stranciu. Yes. 

Mr. Quieter. And there is no good purpose in it, as I see it here. 
hether Mr. Srancu. Sir, I think you are visualizing a more formal pro- 
ch the f cedure than is necessarily the case. In the three-man section, if one 

member dissents from the views of the other two, if the other two 
s,any f have signed the decision, and he dissents, he need not write a very 
By f formal or lengthy dissenting opinion. 

As a matter of fact, the case can be submitted to me with an in- 
f the | formal communication from him, outlining the basis of his dissent, 
there | and I can convene an enlarged group and this can then be argued and 

i explored orally within the discussion by the enlarged group. This is 


being done. 
octa- Mr. Tracue of California. Will the gentleman yield? 
case Mr. Saytor, Yes. 


Mr. Teague of California. It occurred to me there is another pos- 
mber. sible advantage: 
y ex- It might be that there would be another case almost on all fours, 
ssion | and maybe a month later, or 6 months later, or a year later, and this 
Many | case was referred toa different panel, and if this record on the previous 
1 the | case were made available to the new panel, then the fact that there 
was one dissent might have some influence on the new panel. 

Mr. Quieter. Could I pursue it a little further for my own in- 
ther. | formation / 

. How much of a doctrine of stare decisis does the Board follow? 
Say the Board at this time were made up of the three of us up here, 
and say there was an identical case, or a case as identical as possible, 
and say it came up 6 months later, to be decided by you three gentle- 
dis- | men, would it just be by happenstance that one of you gentlemen 
might know about this earlier case or would it be brought to your 
attention that the case you are now considering would be on all fours 
If with one decided by the three of us, 6 months ago? It strikes me that 
imap | the Board is not that judicial in its application. — niki) 
ling Mr. Sranciw. It might or might not be, depending on what is in- 
ting | Volved. A great deal of effort is expended to achieve uniformity, par- 

the ticularly in broad policy areas, as distinguished from the fine factual 
tie, | Situations that are involved. The cases, of course, are all a little dif- 
the ferent, factually. The regulations themselves, which are rather de- 
rely tailed, are designed to achieve uniformity in the factual determina- 
om tions. There are precedents that are published in the form of Adminis- 
| trator’s decisions that constitute precedents. 
hed Each individual appellate decision, however, is not printed and 
| published and kept as a precedent. It is an individual case decision in 


for an individual case folder. Where certain cases that we get in the 
v4 Board involve questions requiring a good deal of research, or we think 
a will have some precedent, if I may use that word loosely, value for us 


in future cases, we will digest it and maintain an informal digest rec- 
ord of these cases within the Board to which you, as a member of a 
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section now, can have access, to see if there has been a similar case 
on the point that is disturbing you, a case in the past. 

Mr. Quietry. I would not be bound by it, though, would I? 

Mr. Stancit. No; you would not be bound. You are bound by reg- 
ulations, you are bound by instructions of the Administrator, and, as 
a Board member, you are bound by the Administrator’s decisions. 

Mr. Quietry. What do you mean when you use the words “informal 
digest”? Describe that. 

Mr. Sranctt. I mean we preserve a copy of that decision, and we 
digest it and then index it and keep an index record, where you have 
access to this material in a particular office within the Board of Vet- 
erans Appeals, but it is not a formal published thing. 

Mr. Quietry. How many cases do you do that on ? 

Mr. Sranciz. I would have to get that information for you, sir. 
It is nota substantial percentage of the total, though. 

Mr. Quietey. Who makes the decision as to which cases will be in- 
formally digested ? 

Mr. Sranemw. The Chairman of each section of the Board decides, 
when the case is released, if the particular case is to be digested. That 
is not the Chairman of the Board, but the Chief of each section. 

Mr. Quietry. There again you could have one Chief who feels that 
every case he passes judgment on in his Board deserves to be digested, 
and another Chief of different temperament will decide that none 
of them should be digested. 

Mr. Srancim. No, sir. I should have gone further. The Chief of 
each section will indicate whether he believes the case should be 
digested, and then I have a digest committee, which reviews all of the 
proposals and recommends to me whether the case should be digested, 
and I mark it “Approved,” or “Not approved for digest,” in the final 
analysis. This only originates from the Chief of the section, and then 
goes through my digest committee. 

Mr. Quietry. How accessible would it be to the various members? 

For instance, could I be functioning on a case for 3 weeks, and then 
suddenly discover the whole thing had been considered quite ser- 
iously, a year and a half ago, and T was not even aware of it? 

Mr. Stancrn. No. This index is in a small room, with library tables, 
and a few reference books, but it is not by any sense of the word a 
duplication of the medical library or the law library that we have 
upstairs, but it is a small library of our own, and it is available on a 
day-in-day-out basis, throughout the entire working day, to any as- 
sociate member or consultant, or anyone on the Board who needs to 
have access to this reference library. 

Mr. Quictry. I do not want to impose on the gentleman’s time, but 
I just want to say this: I am not as critical of the Board as my col- 
league from Pennsylvania appears to be. I am not interested in sitting 
here and second guessing you on a lot of cases particularly, but I just 
want to bring it down to the issue, as far as I am concerned. 

I think we will concede, for the record, that the Board is not in- 
fallible; is that right? 

Mr. Srancu.. Yes. 

May I add one thing on the digest before we leave that ? 

A copy of each digest that is yh is circulated among the pro- 
feesional staff, so as to acquaint them with the cases that have been 
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digestes and then it is filed where it is readily accessible, and properly 
indexed. 


Mr. Quietey. All right, coming back to your answer, you concede 
the Board is not infallible, and if it is not infallible this means that 
in the normal course of events it decides some cases—perhaps a small 
percentage of them—but it decides some cases wrong? Do you con- 
cede this? 

Mr. Sranci. Recognizing human fallibility in any group is the 
beg d reason why our rules of practice provide for hearings or 

riefs to show error, and why, over the years, it has been the tradi- 
tional position of the Board to willingly listen to anyone who ser- 
iously undertakes to tell us that we committed a mistake of law or fact. 

Mr. Quiciey. Despite all of those things, and despite your proce- 
dures, will you concede that you do, in the final analysis, decide some 
cases wrong ? 

Mr. Stancti. It is possible, sir. 

Mr. Quicey. It is possible. You will not concede that it actually 
lappens ¢ 
r. Sranciz. Yes; I will have to concede it does. 

Mr. Morse. Yes; we will have to concede that. 

Mr. Quieiey. All right. When it does, what public policy is pro- 
moted or served by the Congress of the United States—*We know the 
case was decided wrong, but-that is it”? 

Why should this particular Board in this particular agency be 
treated as an exception ? 

You recognize that the ICC, FCC, and the NLRB, all of these 
agencies, with their quasi-judicial functions, not having the power of 
infallibility, decide a case wrong, and in every instance I can think 
of, Congress has said that “any offended American citizen has the 
right of appeal,” except in this instance, we say to our veterans, “No,” 
yet recognizing that we set up a board just as fallible and prone to 
error € any other agency or any other body, however we say “No 
appeal. 

‘To I frankly am concerned. I do not see what public policy is 
served by this position which the Congress has passed, and which you 
apparently have ignored. 

Mr. Morse. If I may, I would like to respond. 

No. 1, we are here to help in any way we can on the committee’s 
deliberations, and we look to the committee for its direction, and 
for the policy statement which will result from the committee’s 
report, sc I do not want the impression left that we are opposing 

amantly. Weare here trying to help. 

There are a variety of other activities in which a quasi-judicial 
function is performed by one of the executive branches in which 
judicial review, too, is absent, such as in the Department of Agricul- 
ture, some of the CAB proceedings, and many others. 

I think your question presents what is, in effect, a problem of the 
magnitude of the work that would be generated, perhaps. I readily 
concede that we must make erroneous decisions. Out of 40,000 a year 
it would seem to me there must be at least 1 erroneous decision. 
There has been an attempt, by virtue of the Board’s willingness, and 
each succeeding Administrator’s willingness, to entertain any allega- 
tion of error of law or fact, and turn that allegation into a formal 
reconsideration of the case. 
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There has been an attempt throughout to make these errors just as 
minimal as we possibly can. There is no doubt but that even’in those 
cases which perhaps one person, one group of persons would say 
there was not an erroneous decision, according to the abstract justice 
which we both would respect, but there is bound to be some disagree- 
ment as to the weight given certain of the facts to be determined. 

We have a workload here of 38,000 cases a year. The batting 
average, I think, is an prey sn good one. This is not to say 
there is not any degree of infallibility. 

I think probably the question before the committee is as to whether 

the position of another review would help to achieve a greater degree 
of the abstract justice which we respect, as the present system does, 
as to whether or not this could be done without in any way jeopardiz- 
ing some of the privileges, some of the safeguards that now exist, 
pursuant to congressional direction to favor the veteran claimant. 
That perhaps is a little abstruse. 
Mr. vauier: T think what you are saying in effect is that in this 
imperfect world of ours the best we can do is approximate justice and 
you are not sure that any changes this Congress might make, or that 
any of the pending bills would improve the approximation of justice 
that much that we can justify the additional expense, delay, formality, 
and so forth. 

per And also the effect on the rights of the individuals in- 
volved. 

I think that it might be pertinent to observe here that this perhaps is 
the question the committee must ask itself, and must satisfactorily an- 
swer to itself, as to whether or not the net result of the additional layer 
of review would, in fact, promote the ends to which I know you are 
dedicated. 

Mr. Quterry. T will not impose on the gentleman’s time any fur- 
ther, except to ask one final question : 

Am I right or wrong in assuming that the several agencies you 
referred to—the CAB, the Department of Agriculture, and certain 
Employee Compensation cases and the like—are those agencies not 
subject to the provisions of the Administrative Procedures Act? 

Mr. Morse. I believe not, sir. I have before me a notation, which I 
offer as accurate, without knowing it to be accurate, and there are six 
statutes here—I beg your pardon. I have just been handed the De- 
partment of Labor statutes on the Employees Compensation Appeal 
Board, and I will quote: 

The action of the Secretary, or his designee, in allowing or denying any pay- 


ment under the section, * * * of this title, shall be final and conclusive for all 
purposes and not subject to review by any other official of the United States. 


Mr. Qutctry. This is the Employees Compensation Appeal Board? 
This would be Federal employees. 

Mr. Morse. Yes, sir. 

Mr. Quietey. This is, in effect, a departmental regulation for its 
own employees, is it not ? 
__ Mr. Morss. This comes from the statutes. This is from the United 
States Code. 

Mr. Quieter. All right, but it is for the employees of Uncle Sam. 

Mr. Morse. Yes, sir. 
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Mr. Quieter. In other words, if my administrative assistant does 
not think I am paying him enough money he has no right of appeal. 

Mr. Morse. Yes, sir. 

Mr. Quictey. But do you not concede this is a slightly different 
arrangement than the relationship of my administrative assistant, 
with Uncle Sam’s veterans ? 

Mr. Morse. No, sir; because this quite properly would involve a 
disability procedure if a Federal employee were disabled and were 
seeking damages or seeking, rather, a remedy for that disability, and, 
for this and other purposes, for example, his case would ultimately be 
adjudicated by this Employees Compensation Board, which has a 
finality of decision on that. 

Mr. Quieter. You lose me somewhere there, but it seems to me in 
one instance you are are dealing with an employer and employee rela- 
tionship, basically ? 

Mr. Morse. Yes, sir. 

Mr. Quieter. And in the other instance you are dealing with a judi- 
cial determination of one’s rights. 

Mr. Morse. Well, these are the rights that the Employee Compen- 
sation Board is concerned with. 

Mr. Quictey. As an employee, not as an American citizen? 

Mr. Morse. Yes, right; which have been created by statute. 

Mr. Quictey. But it is still not the rights of an employee? 

Mr. Morse. Rights accorded to a particular category of citizens, 
in that case, the employee, and in our case, the veterans; indeed, a 
specific class and category of citizen. 

Mr. Quiatry. Well recognize, of course, my employees have 
certain rights and I have certain duties toward them, but I think 
in our setup, unless my employees are represented, or fall within the 
protection of the labor relations law, this is more or less a private 
affair, and they cannot take me into court if I do not give them a 
pay raise. 

Mr. Morse. Well, in this case there has been a statutory develop- 
ment of the specific rights of this particular class of American 
citizen. 

Mr. Quieter. As I say, this is, in effect, beside the point, I think, 
even if there are exceptions to the rule. I think we will concede the 
basic rule is where the rights of an American citizen are adjudicated 
by an agency or a board, there is usually a right of review ? 

Mr. Morse. Right, yes, sir. 

Mr. Quietey. But in the veterans’ case, there is not ? 

_ Mr. Morse. There is, sir. 

Mr. Quietry. Yes; in the insurance cases. 

Mr. Morse. Yes, and even in these, too. There are several appeals 
within the Veterans’ Administration's structure. There is an initial 
rating action, and we do have an appeal. 

Mr. Quiciey. Yes, appeals within the administrative agency itself, 
but. not beyond them, is that not right? 

Mr. Morse. Yes. 

’ Mr. Quiertry. And it is your basic proposition, I assume, that no 
really useful purpose will S served by changing the  brcey setup. 
I mean, while you are not perfect, and you never will be, the several 
proposals that have been presented to this committee to improve the 
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situation would not either result in such a marked improvement, or 
to take it another way, the additional burdens they would a 
would be so cumbersome that their purpose would be defeated; is 
that not right? 

Mr. Morse. In essence, sir. But I must take issue on one point. 

I have become much more aware of the Board of Veterans Appeals 
in these last few weeks, of course. I think there are areas where 
improvements can be made, so that we have a more nearly perfect 
system. 

. Mr. Quieter. I think this: I think this is the best argument for the 
bill of the gentleman from Pennsylvania, and for the other bills 
that are before us. 

I feel that your Board is going to do a better job simply because 
of these hearings. 

Mr. Morse. Paani agree entirely with that, sir. 

Mr. Quietey. I think your Board would do a better job if they 
just know for a fact that there is an appellate tribunal to which a 
case might be appealed. I think a very small percentage of the 
cases will be taken up on appeal to this court, and also I think a 
comparatively small percentage of those that are appealed would be 
allowed, but the mere knowledge of its existence on the part of a 
Board, I think, is bound to cause an improvement in the operations 
of the Board. 

The only problem in my mind is whether the cost of the cumber- 
some procedure that is bound to become involved, because of these 
precedents, stare decisis, and the reporting of these cases, all of that 
is going to become part and parcel of your organization. You may 


insist, or will say it will not, but this does happen, over a period 
of time. 


Mr. Morse. Yes. 

Mr. Quietry. This is a burdensome chore in many cases, and it 
will impose burdens on a veteran to handle such a case, or to have it 
handled for him by a lawyer. 

Mr. Morse. I think the Congressman has stated, with great preci- 
sion, the very difficult question which is before the subcommittee, and 
which I think will come before the full committee. 

Mr. Qutetry. I apologize for taking as much time as I did. 

Mr. Saytor. That is all right; go ahead. 

Mr. Teacue of California. May I say something there? 

Mr. Sartor. Yes. 

Mr. Tracve of California. It occurs to me, and T think Congress- 
man Mitchell, of Georgia, will agree, the U.S. Supreme Court is not 
infallible. 

Mr. Mrrcnevy. Being a former judge, I have to agree with the gen- 
tleman from California that all of the courts are not infallible. 

Now. may I ask one question ? 

Mr. Saytor. Certainly. 

Mr. Mircnetn. Mr. Morse, in pointing out the other areas where 
judicial review has not been granted by the Congress, you are not 
suggesting that it should not be provided in the area of veterans’ 
affairs? 

Mr. Morse. No, sir. 

Mr. Mircnety. But you were merely pointing out that this right 
has not been granted by Congress? 
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Mr. Morse. Merely something the committee may deem to be a 
relevant fact, and in specific response to Mr. Quigley’s question. 

No, sir; I offer it with no probative force. 

Mr. That is all. 

Mr. Sartor. Now, let me ask you this: I have noticed innumerable 
eases in which the Board has handed down decisions denying claims, 
saying that the reason they denied them was that there was no evi- 
dence to substantiate the veteran’s claim. 

The veterans have gone out, advertised in their veterans’ magazines, 
and asked if anybody remembered such cers happening. 

It happens that they have several of their buddies who served with 
them come forward or who write back and give them sworn state- 
ments of what has happened. These buddies recall some of the de- 
tails. In case after case where these affidavits are submitted as addi- 
tional evidence, the Board invariably, in my experience, has said 
“These are cumulative” and the appeal is still denied. 

Now, what I want to know is: How many affidavits do we have to 
get before it will be considered as not being cumulative, and will 
become evidence which will verify the allowance of an appeal ? 

Mr. Morse. Mr. Saylor, if I may initially respond, and then refer 
it to Mr. Stancil for more expert approach. I think what we have 
here is the same kind of problem we discussed earlier, that is, the 
credence which any factfinding tribunal gives to any evidence which 
is adduced in any particular case. It is an awesome responsibility 
that any tribunal has, to determine what the facts are, after many, 
many months and many years have passed since the incident actually 
occurred, 

I think that in its utilization of what I agree is a rather unfortu- 
nate word “cumulative,” the Board is essentially denying the full 
probative value to the particular evidence which the proponent of 
the evidence naturally desired to be given. 

Now, if Imay, Mr. Stancil will supplement that. 

Mr. Saytor. Yes. 

Mr. Sranct. If, originally, there was no evidence, if that was the 
determination, then it is difficult for me to see how other evidence can 
be cumulative, that is, if you start out with none. 

I believe, sir, where you see this word “cumulative” in this sense— 
after a claim has been denied, it, as you know, can be reopened at the 
regional office level at any time the man has evidence which he be- 
lieves will make a difference, and a determination is made at the re- 
gional office level as to whether this is new and material evidence, and 
I have seen this word “cumulative” in the files in those instances. I 
have not seen it in our appellate decisions with the regularity and 
frequency that you suggest. 

Mr. Sartor. It might be that these cases which come to my atten- 
tion may have come out of the regional offices, but whether they came 
out of the regional offices or the Board of Appeals, the result is the 
same. 

Mr. Srancm. It does not make any difference, of course, but to take 
this one step further, the reopened claim in the regional office, the 
determination by the regional office is subject to appeal, the same as 
any rating determination. And as to the number of affidavits, of 
course I could not answer that, because I have seen many instances 
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where one affidavit was enough to make the difference. I have seen 
others where 10 or 12 did not make the difference. 

It gets to the content, the probative value, the consistency with the 
other facts of record. 

Mr. Sartor. I might say that I appreciate the testimony that has 
been given by the Administration and you, Mr. Morse and Mr. Stancil, 

It is true that you are doing, I think, a good job. The question is— 
by your own statements—whether or not you are doing the best job 

ssible. 

Pod I think you are doing, you have admitted you are doing “as 
good as you can,” but sometimes your best is not good enough. 

Mr. Srancu. I do not want to admit that, because we try, day by 
day, to make it better than it was before. 

Mr. Sartor. Well, that being the case, that brings me to something 
that I was hoping that someone would snap at. 

I want to know now if today you are doing a better job than you 
were in 1946, after World War II? What nea is there in your 
Department to go back and look at any of these cases which were 
denied in 1946, and say: “Had we taken the approach in 1946 that we 
take in 1960 we would have allowed this case, therefore we should go 
back and allow this veteran his appeal” ? 

Mr. Morse. If I may respond to that, Mr. Saylor, I would like to. 

We have undertaken, as I recall, under Mr. Stratton, a pilot study 
of disallowed cases. Is that not true, Mr. Stratton ? 

Mr. Sartor. Will you give your full name first ? 

Mr. Srratron. I am L W. Stratton, Director, Compensation and 
Pension Service, Department of Veterans Benefits. 

We did accomplish a pilot study of disallowed cases, and did find 
error in this disallowed group. 

We found that we could conduct a full review of a certain portion 
of disallowed cases, and pick up a large majority of the errors. We 
plan to start this review within the next 60 days, in offices that have 
completed the prior review on the allowed cases. 

We have authorized the review of approximately 10 percent of all 
the disallowed cases. 

This will involve about 280,000 cases. 

Mr. Sartor. So there is at the present time in the immediate future 
& prospect that some cases which have been denied, in view of the 
advancements in medical science and any other reasons which the 
Veterans’ Administration chooses to use, cases which have been denied 
as far back as 1946, will be allowed ¢ 

Mr. Srratron. Yes, sir. 

Mr. Saytror. If nothing else comes out of this hearing, at least it is 
gratifying to know that that will come about. 

Now, let me ask you one thing further: 

In view of the statements made yesterday by the representatives of 
the American Legion, and the representatives, some time ago, of the 
Veterans of Foreign Wars, complaining of the close association be- 
tween the Board of Veterans Appeals and the Veterans’ Administra- 
tion and the fact that both organizations feel that there should be more 
of a divorcement of the operation of the Board of Veterans Appeals, 
has the Board of Veterans Appeals, on its own initiative, or has the 

Administrator of Veterans’ Affairs, on his initiative, taken any steps 
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to correct any of the inconsistencies which have been pointed out by 
these two organizations ? 

Mr. Morse. If we can direct our answer to one of the points you 
raised this morning, that is, the participation of the Board in the de- 
velopment of instructions and regulations, I think the record will show 
that there is a disagreement between the two organizations. 

I believe that the American Legion’s position is in opposition to 

that participation, and I believe the Veterans of Foreign Wars sup- 
ports it. 
; Nonetheless I have, since I have been called before this committtee, 
gotten into some of these things and convened a meeting of some of 
our top advisers in the agency, to examine, with a very critical view, 
this precise point. 

I have not developed a firm conclusion yet to recommend to Mr. 
Whittier, but certainly one will be forthcoming very soon, and I am 
taking an awfully hard look at that, as I told Mr. Mitchell earlier 
this morning. 

Any other questions as to the autonomy, or even the apparent 
autonomy of the Board, is something you people might want to 
reinforce, 

In response to Mr. Quigley’s question, I pointed out—and I have 
learned a great deal about the Board of Veterans Appeals by virtue 
of the interest of this committee, and I can assure this committee we 
are giving this critical analysis, this aspect of things. 

Mr. Sartor. One of the things I note is your original statement 
said that the Board spent 90 minutes on each case. 

Mr. Morse. That is in the aggregate, I believe, sir. 

Mr. Sartor. That is just i I wanted to point out, that after 
all, it is the aggregate of 90 minutes, but, actually, all it means is you 
are spending 30 minutes on each case; is that not right? 

You have three Board members, and they take a look at these cases 
for 30 minutes? 

Mr. Morse. Yes; I had hoped I had made that clear. I did not in- 
tend to mislead the Congressman. That is in the aggregate. 

Mr. Saynor. Thank you, Mr. Chairman. 

Mr. Mr. Quigley. 

Mr. Quictey. Commenting on the observations that my colleague 
from Pennsylvania made, I think obvieusly these cases decided by 
your Board, no matter how you view them, or how he views them or 
I, or the veterans themselves, objectively viewed from the Almighty 
looking down on them, they are going to be wrong, and this is true of 
a court, it is true of any agency, and the problem we are struggling 
with is: “Will it improve the batting average ?” 

I do not know what your error rate is. Suppose you decide 10 per- 
cent of them are, or suppose you decide 5 percent of them are, or 
suppose you decide 2 percent of them are. 

Mr. Mircuery. Just one moment on this. 

This goes, not to the question of trying to improve the batting 
average of allowances; is that right? 

Mr. Morse. No: the batting average of justice. 

Mr. Mrrceneit. Of justice, that is right. 

Mr. Quietry. That is right. 
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Mr. Mircuett. We want these cases decided right, regardless of 1 
whether they are in favor of the veteran or against him, Bg if 
Mr. Sranci. We certainly do not have any disagreement on this 
point. . 
If I may pick there, Mr. Quigley ? 
Mr. Quietey. Go ahead. th 


Mr. Sranciu. I think you said two things. You spoke of human 
fallibility and also of inevitable differences of judgment in factual Ww 


areas, as between individuals. ca 
That is, no court or board can ever put out a great quantity of de- th 

cisions with which every critical reviewer will agree, in every instance. 
Mr. Quierry. That is why we have law reviews. Xu 
Mr. Sranciu. That is right. rl 
Now this involved something we discussed a few moments ago, as 

to whether the Board is infallible, and of course it is not. k 
I would like to add to what I said before, that we have made no 0 

erroneous decisions of which I am aware, that were not changed. tl 

If we have made erroneous decisions, they are hidden in the files, and ; 

no one has raised a question about them. 1 
Our rules of practice concerning reconsiderations and procedures 

and practices in that regard are designed to reduce, to the barest a 

possible minimum, any error that goes uncorrected. r 
Mr. Quietry. Yes; but I think you are deceiving yourself, if you, 

fora half second, hold yourself out as not doing it. r 
Mr. Sranciu. Yes. t] 


Mr. Quictey. With a volume of 40,000 cases, that just increases the 
probability of error, and I think the weakness of the setup is that an A 


individual veteran or a service officer who has more than he can handle, v 
dealing with an agency that has, and a board that has, admittedly, a y 
heavy workload, it seems to me inevitable, that there are some cases u 
that are decided wrongly, and because of the financial position of the | 
veteran, or because of poor advice or the lack of aggression on the $ 


art of a service officer, or because he cannot hire an attorney who will | 5 
ght the case, an injustice is done. 
Now I think the observation of the gentleman from California, Mr. . 
Teague, was correct. 
Obviously, our Supreme Court is not infallible. Our Supreme t 
Court decides cases erroneously, but T will point out that when this 5 
happens, we have built into our system of checks and balances the I 
further step that the Congress can, by congressional action, reverse 


the Court—not reverse the Court on that particular case—but can at " 
least limit it so that it will do no damage in the future; but your system a 
has no such safeguard built into it. I 
You have the appeal within the agency, but on the basis of my ex- 
perience and observation of the administrative agencies in action, this I 
is the least effective of the appellate systems. You do not have the ! 


independent review that would be present if an outside agency or 
court would do it. t 

= matter how hard you try, it is not as independent as it ought ' 
to be. 

Mr. Morse. I think, in your earlier comment, you identified very ’ 
real and difficult questions before the committee. We offer our best \ 
efforts, we will pledge our best efforts, and we respect the will of ] 
Congress and will respect the will of Congress. 
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of I have two points I would like to make in summary, Mr. Chairman, 
if it is appropriate? 
ris Mr. Mircuen. Yes. 


Mr. Morse. This is just to remind the committee of a couple of 
points I made the other day, that are perhaps a little abstract, but 
they are going to be troublesome. 


an First, in the event the committee decides to propose a bill that 

1al would create a judicial review, I would hope that you would examine 
carefully the desirability of using the substantial evidence rule, rather 

le- than the preponderance of the evidence rule. 

ce. The Administrative Procedure Act traditionally—and our entire 


administrative body of law—is built around this substantial evidence 
rule, and I call that to the committee’s attention. 
as The second point I call to the attention of the committee—and I 
know you are each aware of it—is the degree of proof and the quality 
no of proof that will be required in the appellate proceeding; specifically 


ad. the imposition, if you will, of the rules of evidence. 

nd Now the several bills that are before the committee are not precise 
in this regard. 

res One is, however, H.R. 9632, which was introduced by Mr. Devine, 

ast and which specifically provides for Commissioners who respect the 
rules of evidence. 

UL, I fear that this particular feature quite probably will require or 
result in the imposition of higher degrees of proof in what are now 
the informal adjudicatory practices we observe. 

he Mr. Sartor. Why, Mr. Morse, would the Board change its rules? 

an As I gather from your statement, you say that if this committee 

le, would set up a court of review, and state that rules of evidence which 
a would be required, then as a result of that there would be a change 
edi in the present Board of Review practices. 

he Now, I want to know why the Board of Review would have to 

he change any rules and regulations they now have, if this committee 


‘ill set up over them a court to which denied cases could be appealed ? 
Mr. Morse. Let me set up a hypothesis and perhaps this might be 


fr. a little unreal, as most hypotheses are, but nonetheless let’s assume 
we have a situation where there is a claim for service connection, and 

me there is evidence that has been presented to the rating board of the 

his regional office and conceivably through the Board of Appeals, the 

he Board of Veterans’ Appeals. 

wat Let. us assume that the evidence in support of the service connection 

at is evidence which is clearly hearsay, evidence which has not been 


ini authenticated, evidence which might, perhaps violate the best evidence 
rule, but service connection was granted. 


x- By my hypothesis, all of the evidence in support of the service con- 
his nection would be illegal and incompetent evidence, according to the 
he rules of evidence we are familiar with. 
or On. the other hand, assume the legally admissible evidence in 
the file that the Board of Appeals considered tended to show a lack 
ht of service connection, would be legally competent evidence, that is, 
the actual testimony of a witness on some particular point that he 
ry was present, sworn, and so forth. Now in this particular case, let 
ast us assume that it were denied, by this hypothesis—I beg your pardon— 
of let us assume, for some reason, the court got it on the degree of dis- 
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ability; that is, the degree of the rating got before a judicial body. It 
is quite conceivable that in that case the judicial body would determine, 
against the veteran because it would have before it, by my hypothesis, 
only the legally admissible testimony, only the evidence adverse to the 
veteran. 

Let’s take one more, and I think this will bring it into focus: 

That exemplifies, I think, how this will work to the disadvantage 
of the individual there. 

Let us assume that a case were decided by the Board of Veterans 
Appeals, and was subsequently reconsidered by a judicial body. 

t us assume that the judicial body reverses the Board of Appeals, 
which is conceivable, and on the grounds that the Board of Veterans 
Appeals had considered evidence which was incompetent evidence, 
that is, evidence which would not qualify for admission. 

I think it would be in the nature of things that this body, respond- 
ing to the higher body, would thenceforth eliminate that kind of 
evidence which the appellate body itself deemed to be incompetent, 
resulting in a change of our adjudicative processes. 

This is the thing I am apprehensive of. 

May I thank the committee for your unfailing courtesy and in- 
terest and I certainly commend you for focusing our attention on this 
very important problem as much as it has been focused and if there 
is anything we can do further to help the committee in its delibera- 
tions, we stand ready. 

re QuieLtEy. Would you like to hear the Quigley alternative pro- 

al 
ar Morse. Indeed, sir. 

Mr. Quieter. I think this is a big effort, and a worthwhile effort 
to do justice. 

I hate to accuse John of being one of those big spenders. One of 
the things involved before all of these committees is, we are not going 
to set up any of these courts and get them operating for less than a 
couple of hundred thousand dollars a year, with your judicial salaries, 
your bailiffs, your courtrooms, your clerks, and all of the parapher- 
nalia it takes. 

What you have to do is to sit down and think out what it is going 
to cost to run one of these courts, recognizing, I think, this is going 
to impose an increased burden on the veteran in processing his case. 

Mr. Morse. Yes; I recognize that. 

Mr. Qutetey. I would not want to be a veteran and have to handle 
my case without a lawyer. 

Mr. Morse. That is right. 

Mr. Quietey. Maybe whet we ought to do is figure out what this 
court system would cost, and increase the VA appropriation, accord- 
ingly, and tell you not to ignore justice, but perhaps pursue the higher 
virtue of charity. 

Mr. Morse. x very natural, pragmatic alternative, I might say. 

Mr. Mrrcneti. Now, Mr. Morse, you have alluded to the fact that 
you personally, and others of your staff, have taken an extremely 
delicate and close look at the operation of the Board of Appeals. 

We are now 5 minutes before the hour and I am quite interested 
in your personal views as to what should be done, and I think if you 
can come back at 10 in the morning, we can pursue this further. 
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Mr. Morse. Thank you very much. 

Mr. Chairman, at our appearance on April 7, the question was asked 
about the number of submissions of medical questions to the Chief 
Medical Director by the Board of Veterans Appeals. I indicated 
that this information would be furnished for the record. With your 
permission, I will enter this in the record at this time. 

During fiscal year 1959 there were 199 submissions of medical ques- 
tions to the Chief Medical Director. There were 94 submissions during 
the first 6 months of fiscal year 1960. 

This, of course, doesn’t include instances when the Chairman, Vice 
Chairman or associate Members conferred informally with members 
of the Chief Medical Director’s staff. 

Mr. Mireneint. Thank you, Mr. Stancil and Mr. Rhodes. 

We will recess until 10 in the morning. 

(Whereupon, at 11:55 a.m., the subcommittee recessed until 10 a.m., 
Friday, April 29, 1960.) 
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FRIDAY, APRIL 29, 1960 


Houser or REPRESENTATIVES, 
SproraL SUBCOMMITTEE ON Penpine JupIciAL Review 


LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 


The subcommittee met at 10 a.m., pursuant to recess in room 356, 
Old House Office Building, Hon. Erwin Mitchell (chairman of the 
subcommittee) presiding. 

Mr. Mrrcuety. The subcommittee will be in order. 

We appreciate again the appearance of both Mr. Morse and Mr. 
Stancil, and we think the Veterans’ Administration can in compara- 
tively short order complete its presentation this morning. 

As was stated yesterday, we would like very much to have the views 
that you have concerning the operation of the Board of Veterans 
Appeals. As you indicated yesterday, resulting from intensive studies 
you made recently, you do have some suggestions as to some changes 
that could be incorporated in the working of your agency ? 


STATEMENTS OF BRADFORD MORSE, DEPUTY ADMINISTRATOR, 
VETERANS’ ADMINISTRATION; JAMES W. STANCIL, CHAIRMAN, 
BOARD OF VETERANS APPEALS; AND FRED B. RHODES, GENERAL 
COUNSEL, VETERANS’ ADMINISTRATION 


Mr. Morsr. Yes, Mr. Chairman. I would like to discuss this with 
you and I operon the opportunity to acquaint the committee with 
the things we have been thinking about. 

What I would like to do is identify the areas which I think are 
worthy of our attention and where changes potentially can be made 
which will improve (1) the operation; and (2) the efforts in the pur- 
suit of justice by the Board of Appeals. 

I have five or six areas that have been identified. I have not as yet 
developed firm positions on these, sir, so it would be less than candid 
me to say these were the specific things that are going to be 

one. 

Mr. Mrrcueti. But you are saying they are areas where you feel 
an improvement can be effected and you are looking for the ways and 
means to accomplish this ? 

Mr. Morse. Yes. 

The first. would be the possible expansion of the Board within the 
statutory limits; that is, the addition of professional people to the 
Board in order to provide more time for a more judicious approach 
to the caseload that we have. 
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Mr. Mireur. In that connection, may I interrupt you at that 

int 

Mr. Morse. Yes. 

Mr. Mrrcueii. The subcommittee has had certain testimony to this 
effect, or a recommendation to this effect, that a lay member partici- 
pate in the consideration of each case involving the evaluation of 
factual evidence. The contention being that the requirement that all 
associate members be professional members, and more specifically that 
they be members of the legal or medical profession, is not consistent 
with civil and jury trial procedure. 

What is your thought along that line? 

Mr. Morse. In the first place, I think this has to be distinguished 
from a jury procedure, as I am sure the chairman, as a former member 
of the judiciary, would agree. The highly technical nature of cases 
before the Board do, I think, require some special qualifications. It 
would seem to me that the lay member would not be as skillful and 
would not be as well equipped perhaps to go into the highly technical 
areas that are involved before the sections of the Board. It is some- 
thing we may well consider. My initial reaction to it from a personal 
basis is that it would not achieve the objective which I think both the 
Veterans’ Administration and the committee wish to achieve. 

Mr. Mrrcnewt. I think maybe at this point we should have for the 
record whether there are any lay members or whether all members 
are medical or legal ? 

Mr. Morse. All members of the Board are medical or legal, so this 
would be a new departure. 

Mr. Mrrcnetzt. Would it be your feeling that since these decisions 
must necessarily consider not only the facts at issue but the application 
of the law, that it is good to have legal people on the Board ? 

Mr. Morsr. Yes, I agree with that, Mr. Chairman. 

Mr. Proceed. 

Mr. Morse. The second area which we have identified as one cer- 
tainly warranting our very careful attention is the extent to which the 
Board should be involved in the policymaking process. I can assure 
the chairman that all of the activities of the Chairman of the Board of 
Veterans Appeals in the develonoment of policy will be very carefully 
scrutinized by me personally, keeping in mind the interest that the 
committee has had in this particular area. 

Now it is a delicate question, because on the one hand we have in the 
Board of Veterans Appeals a very valuable reservoir of experience 
and knowledge and one which certainly has made a contribution to the 
administration of veterans’ affairs over the years, but it seems to me 
that it must be examined very carefully because there is a certain 
inconsistency between this function and the requirements of autonomy 
which I think are essential and which the committee, I think, has indi- 
cated as essential and desirable. 

So T assure the committee that all activities of the Chairman of the 
Board in the development of policy will be carefully examined by the 
Veterans’ Administration. 

Mr. Mrreneti. You are indicating, as I get it. Mr. Morse, and we 
had some testimony to this effect before, that the Board should in 
effect. be disassociated from the Administration insofar as review is 
concerned ; that thev should be primarily, if not in toto, given respon- 
sibility solely of reviewing these claims? 
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Mr. Morse. That is the precise issue which I think deserves our 
attention, Mr. Chairman, indeed. 

Mr. Mrrcnett. And what is your feeling on this, Mr. Morse? I 
know it deserves your attention. 

Mr. Morse. My feeling is this: As I said earlier, I wanted merely 
to identify these areas. I have not given them the attention they de- 
serve. My feeling is that autonomy is one of the characteristics of 
judiciousness. So I think in order to insure the autonomy, the inde- 
pendence, that we feel the Board should have, this deserves a very, 
very hard look. 

Mr. Mrrewety. All right, proceed. 

Mr. Morse. The third area which warrants our study and warrants 
our activity is with reference to the continuation and even the expan- 
sion and emphasis on a training program for the members of the 
Board of Veterans Appeals to refresh their awareness of some of the 
statutory requirements that have been imposed and to refresh their 
awareness of the particular constructions of statutes in reference to 
presumptions and so forth, a continuing training program for the 
associate members of the Board. 

Additionally, we will examine the desirability of expanding the 
system of cataloging and indexing selected appellate decisions, this, 
of course, aimed at the matter which you and Mr. Quigley discussed 
yesterday of achieving maximum uniformity and quality of the 
decisions. 

Mr. Mrrcneny. In effect including the application of precedent to 
the decisions? 

Mr. Morse. Yes, to determine whether or not it would be desirable 
to improve the mechanics which would make the application of 
precedent more easy. 

Next we believe we should complete the quality review system and 
install an effective quality review system, once again aimed at achiev- 
ing this uniformity and quality which the committee has indicated 
as a desirable objective. 

And, as the chairman probably knows, we already have established 
a revision of procedures for rehearings on allegations of error to 
provide a consideration more nearly approaching the en banc proce- 
dure in the appellate courts. We have already done this and we think 
this will have a desirable and summary effect. 

And further and finally, I believe we should give very careful 
thought to an exhaustive study of all the Administrator’s decisions 
that have been promulgated over the years in order to insure that 
these stand well in the face of the law of our times. 

I do not believe such a review has been accomplished. Can you 
help me on that, Mr. Stancil 

Mr. Stanciu. I believe not except as it becomes involved in a 
particular matter under consideration. 

Mr. Morse. This would be a comprehensive review of all the 
Administrator’s decisions, I think we should review these. 

These are some of the points or activities we will undertake. I 
am confident we can in a relatively short time develop courses of 
action on each one of these points that will help us achieve the im- 
provement of the operations of the Board and the improvement 
even of the quality of the work that the Board does. 
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Mr. Mrrcuetit. Mr. Morse—and I also direct this question to Mr. 
Stancil—you were notified that certain cases would be discussed 
yesterday or today. Have you studied these cases? 

Mr. Morse. I am not familiar with all of them. I believe there 
were five that I am familiar with. 

Mr. Srancrt. We have studied them to the extent of the copy of 
the decision, the same as you have. We do not have the case folders 
available in these cases. The files have gone back to the regional 
offices concerned. 

Mr. Mircuety. Do you feel completely satisfied as to the correctness 
of the decisions from reading the decisions in these cases? 

Mr. Srancr. The correctness of the conclusion, sir? In some of 
the cases, without having the case folder, I could not take the position 
that I personally would decide the case the same way, nor, I hasten 
to add, could I say the decisions were erroneous from the decisions 
Frias There are two of these that I have a substantial question 
about. 

Mr. Mrrcuett. It is your feeling that the development of the 
findings of fact and conclusions of law could have been amplified 
much more in some of these? 

Mr. Morse. Yes, sir. 

Mr. Mircuett. Is this not one of the problems that really needs 
to be corrected ? 

Mr. Morse. Yes, sir. 

Mr. Srancim. Yes, sir. 

Mr. Morse. If I may interject this, this would certainly be one of 
the matters that would be included in the training program which 
I identified, to insure the fact that the opinions accurately and fully 
reflect the reasoning that permitted the particular section of the Board 
to reach a decision in a particular case. 

Mr. Mrrcueti. Do you not feel in any administrative agency that 
has a decision-making authority such as the Board of Veterans Ap- 

als that there should be not only a summary of the evidence but 

dings of fact of what we, the Board, have found to be the truth of 

the matter as we see it, together with the application of the law insofar 

~ i rad is applicable in every case? Do you feel that should 
one 


Mr. Morse. As an abstract question I do. Mr. Stancil might want 
to comment on that. 

Mr. Sranciz. Yes, I think that is desirable. The format of the 
decision as now described in our instructions to our people calls for 
an outline of the material evidence and a statement of the requirements 
of the law and an evaluation and discussion of that evidence. I think 
the chairman probably has in mind a specific listing of findings of 
fact as distinguished from an evaluation of facts, if I understand you 
correctly. This is a possible change in the format that we will 
look into. 

Mr. Mrrcuety. We have had some testimony by a representative of 
a veterans’ organization in opposition to the creation of a special court 
on the ground it would destroy what they refer to as the single agency 
concept in the field of veterans’ affairs. Do either of you have any 
comment on that? 
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Mr. Morse. I alluded to this in my testimony in my opening state- 
ment, Mr. Chairman. I believe there is and has been traditionally 
among people concerned with veterans’ affairs, including members of 
the committee and veterans’ organizations, that there are decided ad- 
vantages in having the entire corpus of veterans’ affairs within the 
operating responsibility of a single administrator and a single agency. 

rom time to time there have been suggestions that certain segments 
of our activities be moved to other agencies, and these have invariably 
encountered rather strenuous opposition not only from interested peo- 
ple outside the Government but from Members of the Congress as 
well. I believe it is to this point, the preservation of the single agency 
concept, that this testimony the chairman alludes to was directed. I 
think there are certain advantages in the single agency concept, ad- 
vantages largely centering around the insurance of uniformity and 
cohesiveness. 

Mr. Mircuett. So, in substance you agree with that philosophy? 

Mr. Morse. Yes, sir. 

Mr. Mircuett. Now it has been stated by veterans’ organizations 
that the proposal for review of decisions of the Administrator is not 
consistent or in accord with the principle of review power of the 
judiciary. 

Shall I repeat that? 

Mr. Morse. Yes; I should like it repeated. 

Mr. I am quoting: 

The proposal for review of decisions of the Administrator is not consistent 
or in accord with the principle of review power of the judiciary. 

Mr. Morse. The proposal ? 

Mr. Mircuetu. Yes, the proposal for the creation of a special court. 

Mr. Morse. Is not consistent? Unless this would refer to the mat- 
ter which I discussed yesterday I am not sure I see the application. 
Possibly it refers to those bills which are now before your committee 
which would permit the appellate body to determine the case upon 
the preponderance of the eriteain 

Mr. Wea. The reference was made to the creation of a special 
court to review the decisions of the Board of Appeals, which are, in 
effect, the decisions of the Administrator, and the statement was made 
that such a proposal for review is not consistent or in accord with 
the principle of review power of the judiciary. I would like your 
comment and Mr. Stancil’s comment on that. 

Mr. Morse. I have difficulty in understanding the statement, Mr. 
Chairman. I certainly would find it difficult to say that any of these 
bills dias do violence to the judicial system. I do not see that they 
would. 

Mr. Mircuetu. Mr. Stancil, would you like to comment on that? 

Mr. Sranciu. I can only speculate as to the intent of this statement. 
I have an impression from what I have heard of the prior testimony 
that what the witness may have had in mind was the old constitu- 
tional question of whether there is a “case or controversy,” but in 
my mind this could be cured in a legislative court. But my impres- 
sion from what I have heard generally of testimony before this com- 
mittee is that what the witness referred to was the creation of a legis- 
lative court having the specific characteristics proposed here as dis- 
tinguished from judicial review under the Federal Administrative 
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Procedure Act where the review is on a substuntial evidence rule. I 
could be wrong. 

Mr. Mrrcwet. It seems this witness has clouded the issues some- 
what in the minds of the members of the committee as well as others. 
But can you conceive that should the Congress deem it necessary to 
create a special court that it would do violence to the inherent review 
powers of the judiciary ¢ 

Mr. Morse. I cannot. 

Mr. Mrrenetu. This is not going to the question of whether it is 
necessary or not, but if Congress felt it necessary, do you think it 
would be quite a departure from the judicial system ? 

Mr. Morse. I am afraid I do not see the application. 

Mr. Sranci. In principle, I do not see why Congress cannot cre- 
ate any kind of court it wishes and not do violence to the judicial 
system. There could, of course, be inconsistencies between the type 
of review authorized by the type of legislation enacted and the type 
now in existence. 

Mr. Mircuei. The testimony was further, by one of the veterans’ 
organizations, to the effect that according to their thinking the only 
type of review that could be had would be a review de novo. Now 
the record amply shows that the Veterans’ Administration is not here 
advocating the creation of any special court, but I would like your 
advice and opinion. Do you think if Congress deemed it wise that 
there needed to be a . oo court of review that it would necessarily 
have to be one de novo? 

Mr. Morse. Mr. Chairman, I would presume that what the witness 
meant there was to insure that the rights of the veteran claimant be 
protected to the fullest it would be necessary to authorize whatever 
court may be created to examine the entire record, to look at all the 
information available. 

Mr. Mrrcnext. Let me interrupt you there, Mr. Morse. That is 
not actually what the witness meant. He meant what de novo means, 
that you have an initial hearing, so to speak, and take testimony and 
the entire matter is gone into as though it were first being heard. My 
question is, do you think this is the only method of review that could 
be had by an appellate court should it be created ? 

Mr. Morse. Certainly I believe the Congress could establish what- 
ever procedures it sought to establish. I would presume the particu- 
lar statement was designed to indicate that this type of a de novo 
hearing would best preserve and best protect the interests of the 
veteran claimant, and I presume this witness, whom you identified 
as a representative of a veterans’ organization, undoubtedly has a 
deep interest in the veteran’s rights and in his view the de novo ap- 
proach would be desirable. 

Mr. Mrrcnett. I will not go as far as you have in giving this 
organization credit for protecting the rights of the veteran by stating 
to this committee that de novo would be the only way of review. 
As you say, the Congress can do as it sees fit, but I was asking you, 
as a matter of philosophy, whether you thought that would be the 
only satisfactory way of preserving the rights of the veteran? He 
was speaking in terms of a de novo review in every instance in an 
appeal from a decision of the Board. 
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Mr. Morse. I am sorry. I do not mean to be evasive but I once 
again would presume this is tied in with the evidentiary consid- 
erations. 

Mr. Mrrcneii. As you know, there are certain bills pending. 

Mr. Morse. Yes. 

Mr. Mrrcneti. And to my knowledge none of the bills provide 
for a de novo review in each case. 

Mr. Morse. I think the Devine bill would, the de that provides 
commissioners to take full testimony. 

Mr. Mircne.x. But is there not a difference between permitting 
and requiring? 

Mr. Morse. There is, indeed. 

Mr. Mitcnetu. It was stated further to us that some decisions 
rendered by the Board of Veterans Appeals with which there is dis- 
satisfaction involve questions of law, but that this number is small. 
Is the law only applied in a small number of cases ? 

Mr. Stanctz. No. The meaning of that, I think, would be where 
the issue that must be decided is a legal question pure and simple, 
and in the majority of these cases there is no question in the minds 
of either the advocate or the Board as to what the law is. When we 
refer to a factual matter, it is a matter of communication. There is 
not much doubt as to what the law is as to service connection, pre- 
sumptions relating to certain diseases if manifested within a certain 
period of time, and things of that sort. We refer to factual deter- 
minations when we attempt to fit the evidence in this framework 
as to whether there is service connection, and so on. 

Mr. Mircuery. You arrive at these factual determinations but you 
re certain rules of evidence created by statute that must be 
applied. 

“hee. Sranciz. Yes. Of course, in that sense there are questions of 
Jaw involved in every case we get. 

Mr. Mrrcvert.. Do you want to add anything to that, Mr. Morse? 

Mr. Morse. No, sir. 

Mr. Mircuett. In the statement, that was made—and the reason I 
am asking the advice of each of you is that I think these are quite 
interesting statements and will certainly become important in the 
deliberations of the subcommittee and possibly the full committee if 
we ever get to that point. It was stated : 

At present the Administrator has broad authority to interpret the law and 
to modify that interpretation when he is convinced of the necessity to do so. 
An interpretation of law by the court, however, would be final. We feel such 
a rigid method of operation would be less desirable than the existing law. 

As lawyers, do you agree with this statement ? 

Mr. Morse. Yes. 

Mr. Mrrcuett. Would you amplify on that? 

Mr. Morse. Yes. One of the areas I pointed out that deserved our 
attention and that I wanted to examine was the desir: bility of having 
a comprehensive review of all the Administrator’s decisions. These 
are interpretations of the law and the Administrator, under the au- 
thority granted to him by the Congress, does have the authority if 
these interpretations are deemed to be erroneous, to modify them 
by another decision. If, however, a court renders a decision supported 
by an opinion in a given case, that opinion would stan«. 
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Mr. Mrrcnett. What is undesirable about an opinion standing 
from a court as being an interpretation of the statute? What is un- 
desirable about that ? 

Mr. Morse. Nothing is undesirable unless we accept the hypothesis 
that it was erroneous. If it were an erroneous decision rendered b 
a court this necessarily would govern the Board of Veterans Appeals 
and the rating beards in our 67 regional offices. However, this would 
not be modified by the court on its own motion. It would be modi- 
fied only if the appellate process brought another appeal on the given 
point to the court. 

Mr. Mircuety. You are saying in effect, Mr. Morse, that the judg- 
ment of the Administrator, in ie interpretation of the law, weeld 
be preferable to the interpretation of the law by a court % 

Mr. Morse. No, sir. I say if there is an erroneous decision by the 
Administrator on the one hand and an erroneous decision by the 
court on the other, it is easier for the Administrator to correct his. 

Mr. Mrircuett. What is erroneous and what is not is always an 
issue that is quite hard to determine. 

Mr. Morse. Yes, sir. 

Mr. Mircuety. It was further stated before this subcommittee that: 

If the Veterans’ Administration decisions were reviewed by a court it would 
follow that the doctrine of res adjudicata would obtain. This would be a 
severe loss to the veteran. At present a veteran may reopen his case at any time 
upon the submission of new and material evidence. 

_ First let me go to the first sentence and ask what your thinking 
is on it: 

If the Veterans’ Administration decisions were reviewed by a court it would 
follow that the doctrine of res adjudicata would obtain. 

Do you think that necessarily is so? 

Mr. Morse. That doctrine of res adjudicata is a normal instance 
of the judicial process. 

Mr. Mrrcuetu. Including the one we have now in the Board of 
Appeals? 

Mr. Morse. No. Stare decisis but not res adjudicata. It may be 
considered, reopened by the Board, at any time there is an allegation 
of error of law or fact. 

Mr. Mircnetu. I agree with your statement that party the doc- 
trine of res adjudicata would apply to a decision of a court, but would 
that necessarily have anything to do with the authority of the Board 
to review and grant rehearings so long as it was permitted by statute 
to doso? 

Mr. Morse. The doctrine of res adjudicata, if I may go back to 
my days in law school, Mr. Chairman, forecloses further judicial 
examination of issues which were before the court in a given case or 
issues which could have been before the court in a given case even 
though they were not adjudicated. So theoretically this could fore- 
close the further consideration of the claim. 

Mr. Mrrcne.y. Unless by statute provision was made for a motion 
for rehearing within a certain time? 

Mr. Morse. I would presume the Congress could provide that. 

Mr. Mrrcwety. Mr. Morse, you recall the first _ of your appear- 
ance when we were discussing the hypothetical case 
Mr. Morse. Yes, sir. 
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Mr. Mircuett. Have you made any further study of that particular 
case ¢ 

Mr. Morse. No, sir. 

Mr. Mircueit. We know it is not a hypothetical case but we are 
not stating the name of the case. You have not! 

Mr. Morse. No, sir. 

Mr. Mrrcnery. It is extremely interesting to me, and I know to 
members of the subcommittee, the opinion which you, as lawyers, 
and others as lawyers, have as to the interpretations of sections 311 
and 353. 

Mr. Morse. Yes, sir. 

Mr. Mircnetu. I know you did make some statement previously 
and this may be to a degree cumulative, but I would like you to give 
to the committee an interpretation of each of these two sections as. 
to what they exactly mean. 

Mr. Morsg. I did examine these because the chairman brought them 
in issue, and what I will offer will be my own personal interpretation 
of the two sections, and this is not necessarily the interpretation of 
the General Counsel or the Chairman of the Board of Veterans 
Appeals. 

Mr. Mrrcneti. What you are saying is that it is not binding on 
Mr. Stancil ? 

Mr. Morse. Yes; but I trust the compelling logic I shall demon- 
state will persuade him. 

Section 311, presumption of sound condition. The word “pre- 
sumption” is one which is used loosely in the law, as we know, and 
it is used in many circumstances. 

For example, the word “presumption” is used to describe the fact 
that certain evidence which would be relevant in an average case of 
any kind is irrevelant in a particular case which is at the bar. There 
is the so-called conclusive or irrebuttable presumption. We are not 
talking about that at all. I think we can agree that is not the kind 
of presumption section 311 refers to. 

The word “presumption” is sometimes used to describe the fact 
that the burden of proof in a given case is on one party or the other 
from the beginning of the case through to the end of the case. We 
hear the term “presumption of innocence.” ‘This is not a presump- 
tion but a statement that the burden of proof in a criminal case is 
perpetually on the Government. 

A presumption in its true classic sense is a rule of law that pro- 
vides that when a basic fact, which we can call fact A, is established, 
the other party in the proceeding has the burden of going forward 
with the evidence to demonstrate the nonexistence of fact B, even 
though fact B does not logically follow from fact A. 

For example, if a letter is mailed in a repository of the U.S. 
post, is the basic fact, and upon proof of the mailing of 
the letter the other party has the burden to demonstrate that that 
letter was not in fact delivered, and if the other party does not adduce 
evidence to the effect the letter was not delivered a rule of law oper- 
ates, a presumption operates, to require a finding that the presumed 
fact is true, that is, the delivery of the letter. 

That. is the true classic legal traditional presumption. The Con- 
gress here does establish a true presumption. 
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Section 311 reads: 


For the purposes of section 310 of this title, every veteran shall be taken 
to have been in sound condition when examined, accepted, and enrolled for serv- 
ice, except as to defects, infirmities, or disorders noted at the time of the exam- 
ination, acceptance, and enrollment, or where clear and unmistakable evidence 
demonstrates that the injury or disease existed before acceptance and enrollment 
and was not aggravated by such service. 

Section 311 specifically refers back to section 310. Section 310 
deals with the entitlement to compensation under wartime conditions. 
Section 311 creates a presumption as of a particular point in time. 
It creates a presumption that upon proof of enrollment or enlistment 
in the military service, upon proof of that basic fact, a presumed fact 
will operate that the man was in sound condition as of that given 
point of time, the moment of his induction. 

I think this is an exceedingly important thing to know, that section 
311 deals with the man’s condition as of the date that he is examined 
for and taken into the service, and the presumed fact operates, the man 
has that presumption working for him, that upon acceptance he was 
in sound physical condition. 

This presumption, as are all presumptions, is defeasible. In my 
earlier analysis I pointed out that what the presumption does is re- 
quire the other party to go forward with evidence. Here the Con- 
gress has spelled out the evidence that will cause the defeasance of 
the presumption. It says: 
except as to defects, infirmities, or disorders noted at the time of the examina- 
tion, acceptance, and enrollment— 


and there is a second— 


or where clear and unmistakable evidence demonstrates that the injury or dis- 
ease existed before acceptance and enrollment. 

This is the other kind of evidence which the Congress has established 
as operating to defeat the presumption of his sound condition as of 
that given point of time, the point of his induction and enrollment in 
the military service. 

So section 311 gives to the veteran claimant the benefit of that 
artificial value, and properly so; it gives him a presumption that if 
he was examined, accepted, and enrolled for military service, pre- 
sumptively he was in sound condition as of that given point of time. 

In spelling out the type of evidence that will defeat the presump- 
tion, the section calls for “clear and unmistakable evidence” that the 
injury or disease existed before acceptance and enrollment. Once 
again, section 311 speaks with reference exclusively to the condition 
as of the man’s acceptance and enrollment; but to insure that someone 
does not look at section 311 and look at the kind of evidence—— 

Mr. Mrrcrneri. Let me interrupt you there and ask this: Does not 
section 311, in your judgment, deal specifically with people inducted 
when there is not any notation of defects at the time of examination, 
induction, or enrollment? 

Mr. Morse. No. It is a presumption that operates in favor of any 
person who is inducted in the service, any person. 

Mr. Mircnett. Who at the time of enrollment was found to be free 
of any defects except those noted ? 

Mr. Morse. In my considered opinion, section 311 operates for the 
benefit of all veterans. Some may not have the need of the presump- 
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tion, but others may, and I think this was intended by the Congress, 
in its wisdom, to apply to any veteran who serves in the military 
service. 

Mr. Mircueti. A veteran who is examined at the time of induc- 
tion and certain defects are noted and later a claim is filed claiming 
aggravation of these defects, does this presumption apply in that 
case ? 

Mr. Morse. No, sir. 

Mr. Ds caercaarar Is that a case where the presumption would not 
apply 

4 Morse. I do not understand the question. 

Mr. Mrrcnet.. This is a veteran who at the time of induction cer- 
tain defects were noted at the time of his examination. Later he 
filed a claim for aggravation of this abnormality. Would this pre- 
sumption in section 311 apply in his case? 

Mr. Morse. No, because by your hypothesis the defeating evidence 
is present, the notation. 

Mr. Mrrcnety. So the presumption did not arise? 

Mr. Morse. It existed until such time as the evidence which de- 
stroyed the presumption was introduced in the case. 

Mr. Mrrcneiu. Of course it was destroyed at the time he was 
inducted and the notation was made. 

Proceed. 

Mr. Morsg. Section 311—and I think this is exceedingly impor- 
tant 

Mr. Mircneiy. Right at that ney in the case I just gave you it 
would require clear and unmistakable evidence that the abnormality 
was not aggravated by the service? 

Mr. Morse. No, sir. Aggravation is something that takes place 
during the military service of the man. But section 311 deals with 
soundness when examined, accepted, and enrolled for service. Aggra- 
vation, which deals with the conditions that obtained during the 
man’s service, is dealt with by section 353. 

But, I think it is important to observe that section 311 deals with 
a presumption of a sound condition when examined, accepted, and 
enrolled. That is the extent of this presumption. 

There is a presumption obtaining as well in section 353 which I 
will get to later on. 

Mr. Mircuey. Section 311 says “and was not aggravated by such 
service.” What does that mean? 

Mr. Morse. That relates to the fact that even though there was 
clear and unmistakable evidence as to the preexistence of an injury, 
that because of section 353 this does not foreclose basic entitlement 
under section 310, but we must go to section 353 to find the effect of 
the aggravation. 

Mr. Mitcuriu. What is the effect of the inclusion of such language 
in section 311 if this deals only with a presumption of sound condition ? 

Mr. Morse. At that given point of time. It is just to insure that 
the rights of the veteran would not be foreclosed by anyone admin- 
istering these laws, that they must keep before them that basic entitle- 
ment established under section 353. 

Mr. Mrrcnert. Is that language necessary ? 

Mr. Morse. No, sir. 
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Mr. Mitcuett. Do you think the language of section 311 is as clear 
as it could be? 

Mr. Morse. It depends on what the congressional intent was. My 
analysis of it has permitted this interpretation that I developed after 
considerable study. 

Mr. Mrrene.y. You say in effect, Mr. Morse, that this presumption 
arises when a veteran is inducted and no defects are found ? 

Mr. Morse. No. It arises upon induction. If there are defects 
noted, the presumption is destroyed. 

Mr. Mircuexy. This is a rebuttable presumption but it is a pre- 
sumption that stands as a proven fact until, as you termed it, the de- 
feasible evidence becomes apparent, such as the fact something was 
noted ? 

Mr. Morse (reading) : 


* * * or where clear and unmistakable evidence demonstrates that the injury 
or disease existed before acceptance and enrollment. 

In section 353, once again we have a presumption operating, and if 
I may read the statute: 

Aggravation: A preexisting injury or disease will be considered to have been 
aggravated by active military, naval, or air service, where there is an increase 
in disability during such service, unless there is a special finding that the in- 
crease in disability is due to the natural progress of the disease. 

Now, in a true presumption such as that contained in section 311, we 
ointed out that upon proof of a basic fact the presumption gives the 
act an artificial value establishing the corollary fact. So upon proof 

of the basic fact of “increase in disability” there is presumed to be 
aggravation unless the defeating evidence, a specific finding that it 
was due to the natural progress of the disease, 1s injected in the case. 

So section 353 gives to the veteran the presumption that that in- 
crease in disability is the equivalent of aggravation, “aggravation” 
being a term so far which presumptively arises by virtue of proof of 
the increase in disability. It can be defeated; the presumption will 
fail, only if, as the Congress spelled out, there is a specific finding that 
the increase in disability is due to the natural progress of the disease. 

There is a presumption contained here, a presumption of aggrava- 
tion, if you will, upon proof of an increase in disability there is a pre- 
sumption that this is aggravation. 

Mr. Mircuett. When does this apply? Is this applicable to cases 
where there was no notation of any present existing injury or disease 
at time of induction ? 

Mr. Morse. It would make no difference, Mr. Chairman. It would 
apply in any case in which the veteran claimant established that there 
was an increase in the severity of disability which by hypothesis he 
had prior to military service. 

Mr. Mircuet. A veteran comes into court, so to speak, with this 
presumption. He was inducted. No defect was found. 

Mr. Morssz. Then we go back to section 311. 

Mr. Mircuetu. And section 311 also says one of the criteria for 
rebutting the presumption of soundness is that it should be shown 
by clear and unmistakable evidence that the injury or disease existed 
before acceptance and enrollment and was not aggravated by such 
service. 
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Mr. Morssg. I think the important thing here Mr. Chairman is to 
recall the fact that section 311 by specific language deals with a pre- 
sumption of sound condition at the time of examination acceptance 
and enrollment. That is precisely what section 311 deals with. 

Mr. Mrrcuet. We will take that hypothetical case of the man who 
has the presumption in his favor because there was no notation of a 
defect or infirmity at the time. He has that presumption does he 
not? 

Mr. Morsg. Yes sir. 

Mr. Mircue.y. How are you going to separate 311 and 353? Can 
they not apply ¢ 

Mr. Morse. You are not going to separate them if you apply both 
sir. 

Mr. Mircuei. How would they be applicable ? 

Mr. Morse. Let us assume according to your hypothesis that a 
veteran claimant comes before one of the adjudicative bodies with- 
in the VA. He establishes the fact that he entered the military serv- 
ice was in fact examined accepted and enrolled. By virtue of estab- 
lishing that fact he has working for him a presumption that he was 
in sound condition at that time at the time of his induction into the 
military service. That is critical here I think Mr. Chairman. That 
presumption will continue to operate unless there is clear and unmis- 
takable evidence that it was a preexisting disability but even though 
it were a preexisting or even though there is a clear and unmistaka- 
ble evidence of a preexisting disability which would destroy the pre- 
sumption of soundness at the time of entrance into service this does 
not foreclose his right to basic entitlement under section 310 be- 
cause we must then look to the presumption offered him under sec- 
tion 353 and upon a finding of an increase in severity upon the es- 
tablishment of the fact of an increase in the disability that will be 
presumed to be an aggravation unless there is a specific finding that 
the increase was due to the natural progress of the disease. 

So we go from 311. 

Mr. Mircuety. As I understand your construction of each of the 
two sections it would only be after the presumption granted by 311 
had been rebutted and a determination was made by clear and un- 
mistakable evidence of the preexistence of the injury that section 353 
would then be put into play insofar as the issue of aggravation was 
concerned ? 

Mr. Morse. Yes, sir; because up until that time there is no require- 
ment, even aggravation would not be an issue because if there is 
established the fact of a disability occurring sometime after the given 
point in time to which section 311 addresses itself, then the finding of 
basic entitlement would be made on the basis of those findings. 

Mr. Mircuein. Here, again, the intent of the Congress could be 
spelled out much more clearly. Do you agree? 

Mr. Morse. Indeed, sir. 

Mr. Mircuety. And the wording of these two sections granting pre- 
sumption are somewhat confusing. 

Mr. Morse. Yes, sir. 

Mr. Mrrcnewz. And hard in their application. Do you agree with 
that, Mr. Morse? 

Mr. Morse. Yes, sir. 
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Mr. Mircuety. Do you, Mr. Stancil? 

Mr. Sranciz. Yes, sir. I would like to add a comment on this, 
that in implementing both sections 311 and 353, the Veterans’ Ad- 
ministration promulgated VA Regulation 1063(I). The language 
of 311 and 353 had been in the law prior to the present codification 
for a great number of years. Section 353 goes all the way back to 
Public Law 144, I believe—no, section 311 goes back to Public Law 
144, 78th Congress; section 353 goes all the way back to 1933 under 
Veterans’ Regulation 1(a) part I, the only difference being that 
under Public Law 85-56 and under present title 38 section 353 has 
been moved from a section of the law pertaining to wartime dis- 
ability into a general compensation provision section. 

The language of VA Regulation 1063(I) has been in effect. without 

rtinent change for some 15 years, maybe a little more. I assume 
it was well known to the Congress at the time Public Law 85-56 was 
written and title 38 was written bringing forward the precise statu- 
tory language that had also been in effect all these years. 

Would it serve a purpose, Mr. Chairman, to introduce into the 
record an extract of VA Regulation 1063(I) at this point? 

Mr. Mrrcnetn. I think it would. There being no objection, it will 
be filed and made a part of the record at this point. 

(The regulation follows :) 


ExTract 
VA REGULATION 1063 


Service connection, sound condition at the time of entrance into service, aggrava- 
tion, and natural progress, under Public Law 2, 73d Congress, as amended, 
part Iand II, Veterans’ Regulation No. 1(a) 


(I) Under paragraph I (a), (b), and (d), part I, Veterans’ Regulation No. 
1(a), as amended, injury or disease, apart from misconduct disease, noted prior 
to service or shown by clear and unmistakable evidence, including medical facts 
and principles, to have had inception prior to enlistment, will be conceded to 
have been aggravated where such disability underwent an increase in severity 
during service, unless such increase in severity is shown by clear and unmistak- 
able evidence, including medical facts and principles, to have been due to the 
natural progress of the disease. Aggravation of a disability, noted prior to 
service or shown by clear and unmistakable evidence, including medical facts 
and principles, to have had inception prior to enlistment, may not be conceded 
where the disability underwent no increase in severity during service on the 
basis of all the evidence of record pertaining to the manifestations of such 
disability prior to, during, and subsequent to service (subject to the limitations 
of sec. 105, Public Law 346, 7Sth Cong., as amended). Sudden pathological 
developments involving preexisting diseases, such as hemoptysis, spontaneous 
pneumothorax, perforation of gastroduodenal ulcer, coronary occlusion or 
thrombosis, cardiac decompensation, cerebral hemorrhage, and active recurrent 
rheumatic fever, occurring in service, establish aggravation unless it is shown by 
clear and unmistakable evidence that there was no increase in severity during 
service. Recurrences, acute episodes, symptomatic fluctuations, descriptive va- 
riations, and diagnostic evaluations of a preservice injury or disease during serv- 
ice or at the time of discharge are not to be construed as establishing increase 
of disability in the absence of sudden pathological development or advancement 
of the basie chronic pathology during active service, such as to establish in- 
crease of preexisting disability during service. The usual effects of medical 
and surgical treatment in service, having the effect of ameliorating disease or 
other conditions incurred before enlistment, including postoperative scars, 
absent or poorly functioning parts or organs, will not be considered service 
connected unless the disease or injury is service connected, i.e., aggravated by 
service otherwise than by the usual effects of treatment. In many cases a blind 
eye has been enucleated during service either for improvement of the veteran’s 
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general appearance or to prevent the spread of infection to the other eye. It 
will be borne in mind that the degree of disability resulting from enucleations 
may be no greater than that due to undeveloped, atrophied, scarred, or discolored 
eyes and eyes affected by active pathology at the time of enlistment. In such 
cases, keeping in mind section 9(b), Public Law 144, 78th Congress, service 
connection for the condition causing the enucleation is not in order unless the 
eye condition was aggravated by service. Unless in such cases service-connec- 
tion or aggravation for the eye condition is established, there can be no entitle- 
ment to the special monthly compensation for the loss of the eye. The mere 
fact of enucleation will not establish aggravation. Service connection will de- 
pend on whether the cause of enucleation is considered as service incurred or 
aggravated. In determining aggravation by service due regard will be given 
the places, types, and circumstances of ‘the veteran’s service and particular con- 
sideration will be accorded combat duty and other hardships of his service. 
The development of symptomatic manifestations of a preexisting injury or dis- 
ease during or proximately following action with the enemy or following a status 
as a prisoner of war will establish aggravation. (May 13, 1947.) 


Mr. Mr. Downer? 

Mr. Downer. Is it your interpretation that a veteran with a dis- 
ability not noted at induction has the burden of establishing that 
there was an increase in disability during service in order to establish 
entitlement to service connection ¢ 

Mr. Morse. May I respond to that? No. sir. If I may rephrase 
your question, you asked as to whether it was our interpretation that 
a veteran upon whose record there was no notation has the burden 
of proving an increase in disability in order to get the entitlement ? 
No, sir. 

Are you injecting the clear and unmistakable evidence of preexist- 
ence in this, sir?’ That would modify my answer. 

Mr. Downer. I am trying to establish what your interpretation of 
the law is as to the burden imposed on a veteran to establish entitle- 
ment for service connection of a disability which was not noted at 
induction. 

Mr. Morse. Yes, sir. Well, if the veteran inducted into the service 
with no notation as to disability establishes the evidence of an exist- 
ence of a disability occurring during or after service, related to the 
nin he would have working for him the presumption of soundness 
an 

Mr. Downer. If I may interrupt you there—— 

Mr. Morse. Yes, sir. 

Mr. Downer. Then if clear and unmistakable evidence establishes 
that it did, in fact, preexist service though not noted at induction, 
what burden does the veteran have ? 

Mr. Morse. The veteran then merely has the burden of establishing 
the fact that there was an increase in severity under section 353. 

Mr. Downer. He must establish there was an increase in severity 
under service ? 

Mr. Morse. Yes, sir. 

Mr. Sranciu. In the general sense, any person asserting a claim has 
the burden of establishing his claim. As a practical matter, in the 
case you presupposed where the disability is shown either by notation 
or by clear and unmistakable evidence to have preexisted service (and 
under VA Regulation 1063(1) no differentiation is made), then the 
principal evidence in most cases on which one would determine 
whether the disability underwent an increase during service would 
be the service records themselves or the supplementary evidence that 
the veteran might submit. 
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You might state meme any claimant has the burden of establish- 
ing his claim but the VA certainly by practice, deed and procedure 
and regulation shares that burden by attempting to gather all of the 
evidence that would provide us with the pertinent facts to affirmatively 
make a factual determination as to whether it did undergo an in- 
crease. If it did, the presumption of rT Mr. Morse spoke 
of as attaching to the fact of increase app ies. In the absence of, the 
law says a “specific finding” of natural progress, the regulation I 
entered into the record has liberalized that to “clear and unmistakable 
evidence” of natural progress. 

Mr. Downer. Is it your interpretation that a veteran with disability 
noted at induction and a veteran with disability not noted at induc- 
tion have exactly the same burden ? 

Mr. Morse. Yes, sir. 

Mr. Sranciv. This is the interpretation of the law in VA Regula- 
tion 1063(1) that was entered into the record and has been in effect 
for the last 15 years. No differentiation is made, sir. If I may read 
a sentence or so from that; this is VA Regulation 1063(I) and it 
starts— 

Under paragraph I (a), (b), and (d), part I, Veterans Regulation No. 1(a), 
as amended— 


this citation has not been brought up to date with the code— 


injury or disease, apart from misconduct disease, noted prior to service or shown 
by clear and unmistakable evidence, including medical facts and principles, to 
have had inception prior to enlistment, will be conceded to have been aggravated 
where such disability underwent an increase in severity during service, unless 
such increase in severity is shown by clear and unmistakable evidence, including 
medical facts and principles, to have been due to the natural progress of the 
disease. a 


And then without reading the entire provision, later on it says that 
where the disability underwent no increase, aggravation may not be 
conceded. 

Mr. Downer. Now, is it your interpretation that the burden on the 
veteran is the same for wartime service as it is for peacetime service? 

Mr. Srancu. The burden in the sense of establishing his claim 
would be the same. The criteria by which the determinations are 
made are not the same. 


Mr. Downer. May I direct your attention to section 332 relating to. 


peacetime service and to the fact that the words “and was not aggra- 
vated by such service” are omitted from section 332 related to peace- 
time service. 

Mr. Morse. Yes, sir. 

Mr. Downer. Do you attach any significance to the fact that the 
words “and was not aggravated by such service” are included in section 
311 relating to wartime service and omitted from section 382 relating 
to peacetime service ? 

Mr. Morse. No, I do not, Mr, Downer, for the reason that I think the 
critical language in both sections 311 and 332—TI will go to 311—is the 
language relating to the time that we are concerned with. Section 311 
concerns itself with, as does section 332, the condition of the man when 
examined, accepted, and enrolled for service. Presumptively he was 
sound as of that date. Section 311 and section 332 give him a pre- 


sumption of soundness at that given date in time. Aggravation is a. 
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concept that relates to the period of his service after that given point 
in time and I think that section 353 is the one that has application 
there. 

Mr. Downer. Do you think the rule of statutory construction to the 
effect that the statute must be interpreted so as to give effect to each 
and every section thereof requires the exclusive application of section 
311 in cases where the defect was not noted at induction ? 

Mr. Morse. No, sir, I do not. I think that to give effect to each and 
every word in section 311 in the way that you suggest would incorpo- 
rate in 311 certain inconsistent results that the Congress did not con- 
template. I think that the last clause, which in response to the chair- 
man’s question I stated did not add materially to the presumption, 
merely relates to section 353. It incorporates that by reference. 

I quite agree with the chairman’s point that this could be cleaned up. 

Mr. Downer. Does your interpretation take into account the fact 
that section 353 is contained in general compensation provisions of the 
chapter in which it is included, while section 311 relates specifically 
and —— . to cases in which the defect was not noted at induc- 
tion 

_Mr. Morsr. No, sir. I do not agree with that interpretation of it, 
sir. 

Mr. Downer. You attach no significance to the fact that one is 
specific and one is general ? 

Mr. Morse. No, sir. 

Section 311 is quite general because the phrase used is “every 
veteran,” which is fairly general. 

Mr. Downer. It refers specifically, though, to the notation of a 
defect at the time of induction and 353 makes no reference to it. 

Mr. Morse. It establishes that as the defeating evidence that will 
cause the presumption to fall and one of two types of defeating 
evidence. 

Mr. Downer. You concur in Mr. Morse’s testimony, Mr. Stancil ? 

Mr. Srancm. As the Board and the Veterans’ Administration have 
interpreted, 311 and 353 and the identical language as it has existed in 
the law prior to the present title in VA Regulation 1063(1), yes, sir. 
I should have said “Yes” to start with. 

Mr. Downer. May I briefly direct your attention to this opinion 
of the Board of Veterans Appeals, dated April 12, 1960, and I quote: 


No pertinent abnormality was noted on the report of medical history or exami- 
nation at induction and this gives rise to a presumption that the veteran was 
in sound physical condition when accepted for service. 

This presumption may be rebutted only where the evidence clearly and un- 
mistakably establishes that the disease manifested in service existed prior to 


service and was not aggravated thereby. 

Isn’t that statement in this opinion of the Board of Veterans Ap- 
peals dated April 12, 1960, in conflict with the opinions that you have 
just expressed this morning? 

Mr. Morse. Yes, sir. 

Mr. Srancm. It sounded like a precise quotation of the law. 

Mr. Morse. It is in conflict with my interpretation, sir, which I 
offered as Isaidasmyown analysis. 

Mr. Mrrcuext. There, of course, has been no judicial interpreta- 
tion of either of these sections. 
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Mr. Morse. No, sir. 

Mr. Mircuetn. There is one thing concerning the testimony of each 
of you a moment ago concerning the burden on the veteran in the 
application of these two sections under discussion: You have the pre- 
sumption of sound condition resulting from no defect being noted, 
Now, then, there is a finding of preexistence by clear and unmistakable 
evidence. You have got this veteran who has no defect noted at the 
time he is examined, You have got section 353. Could it not be con- 
strued by some—and I am not giving this as my construction—that 
311 would create a presumption of aggravation by virtue of the fact 
that there was no defect noted at the time of induction but there was 
some injury or disease noted during the time he was in service? 

Mr. rai I think, Mr. Chairman, certainly such construction 
is possible, but I think that that would be reading into it more than 
we dare do, going back to section 311 and going back to the general 
discussion of presumptions that we had; if that construction were to 
apply it would in effect mean that upon the proof of the basic fact, 
examination, acceptance, and enrollment into service, upon proof of 
that basic fact would from that basic fact follow the presumed fact 
of aggravation and I am sure that Congress did not intend that, sir; 
merely upon proof of the fact that the man was examined, accepted, 
and enrolled for service is the basic fact that he should have working 
for him a presumption that some disability increased. 

I do not believe that is a correct construction, sir, but I agree it 
could be so construed. 

Mr. Mrrcnetx. That it could be so construed ¢ 

Mr. Morse. Yes. 

Mr. Mircuei.. If it were so construed it would more or less 
have the effect of saying that 353 would have the effect of being appli- 
cable only to the veteran who had a defect noted at the time of induc- 
tion? I am not asking you whether you agree with that, but should 
it be so construed as I stated, then 353 would be applicable only to 
those who had defects noted at time of service. 

Mr. Morse. I think that would follow. I think both constructions 
would be erroneous, but I think it would follow. 

I think the critical thing in section 311—— 

Mr. Downer. Mr. Morse, as a matter of philosophy, don’t you think 
it would be reasonable that the law should require a greater burden 
on the Government where a defect was not noted at induction and serv- 
ice connection is claimed by reason of aggravation, that it should re- 
quire a greater burden on the Government in that case than in a case 
where they did note the defect at induction ? 

Mr. Morse. I think it does, sir. 

Mr. Downer. You think the law does? 

Mr. Mors. Yes. 

Mr. Downer. I am confused at this point. I misunderstood your 
previous testimony, then. 

I understood you to testify that the burden was exactly the same, 
whether the defect was noted or was not noted. 

Mr. Morse. I said the operation of section 311 is precisely the same 
in either case. I think perhaps we may err in using the word “burden” 
in discussion of these statutes. The concept of burden of proof is one 
which has application to adversary proceedings. Ours are not ad- 
versary proceedings and should not = 
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Mr. Mrrcuerx. [ hardly see how it would be possible to differentiate 
between what effect should be given a presumption, whether it be, as 


you say, an adversary proceeding or not. It seems to me, Mr, Morse 
and Mr, Stancil, that the presumption would have the same effect, and 


there is a shifting of the burden of proof resulting from these presump- 
tive statutes. e burden, then, is upon the Government because of 


this presumption—you have used the word “artificial,” one which ac- 
tually I do not like, because a presumption is not an artificial thing. 


Mr. Morse. I did not mean to imply anything weak about it, sir. It 


gives it an extra value. 
Mr. Mrrcuett. It will stand asa proven fact. 
Mr. Morse. Indeed. 
Mr. Mrrcuexy. Until it is dispelled. The burden shifts when the 


presumption is created to the other party, adversary or nonadversary, 


to overcome this proven fact. 

Mr. Morse. That is right. 

Mr. Mrrcuett. At this point I shall place in the record some re- 
cent decisions of the Board of Veterans Appeals. 

(Decisions referred to are as follows :) 


VETERANS’ ADMINISTRATION, 
BOARD OF VETERANS APPEALS, 
April 12, 1960. 


TirLE 38, Unrrep States Cope; Wor~p Wark II; Service CONNECTED; DENIED 
QUESTION AT ISSUE 
Service connection for dysidrotic eczema. 
CONTENTIONS 


The veteran contends she was treated for a skin condition while in service, 
that she has suffered recurrences intermittently since service and, accordingly, 
her appeal for service connection should be allowed. 


OUTLINE OF MATERIAL EVIDENCE 


The veteran had active duty from August 1943 through January 1946. Ex- 
amination for appointment in the Army Nurse Corps and extended active duty 
reported the skin as normal. Service medical records show treatment for 
dermatitis, chronic, vesiculo, scaling, fingers of both hands, with duration of 2 
years, in September 1945 and for eczematoid dermatitis, acute, of fingers and 
hands in November 1945. She was admitted to the hospital December 7, 1945, 
for dermatitis, eczematoid, acute, moderate, at which time treatment included 
X-ray therapy. She was discharged cured January 14, 1946. Examination 
for discharge done in October 1945 reported the skin as normal. 

She was hospitalized by this Administration in April 1955 for 3 days because 
of first- and second-degree burns of the face and forearms. With the exception 
of the burned areas, the skin was reported as normal at this time. 

George F. Emerson, M.D., reported he treated her in August and October 
1959 and that his diagnosis was dysidrotic eczema. 

Statements of the veteran and her husband were received in November 1959. 
They reported that both being professional nurses they never sought medical or 
clinic threatment for recurrences of the rash of her hands until recently. 

A photostat of a civil service medical examination dated November 21, 1945, 
does not report presence of any skin condition and the veteran stated she 
had no physical defects, disease, or disability at that time. 
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DISCUSSION AND DECISION 


Consideration has been given to the service records, all other evidence, and 
the medical aspects of this case. It is the determination of the Board that any 
skin disorder treated in service was acute and transitory in nature with recovery 
during service being shown, and the skin condition reported by Dr. Emerson in 
1959 is not related to the condition in service and it is not shown that present 
skin disease resulted in any way from service performed by the veteran. The 
Board finds the evidence available does not permit the grant of service connec- 
tion for dysidrotic eczema and, accordingly, the appeal is denied. 


L. E. ImMuorr, 

Associate Member. 
Frep H, CrarK, M.D., 

Associate Member. 
D. E. Smiru, 

Associate Member. 


VETERANS’ ADMINISTRATION, 
BoarRD OF VETERANS APPEALS, 
April 14, 1960. 


TiTLe 38, UNITED StatTES CopE; KorREAN Conriict; SERVICE CONNECTED ; 
ALLOWED 


Appellant represented by: The American Legion. 


QUESTION AT ISSUE 


Service connection for residuals of injury to the left shoulder. 


OUTLINE OF MATERIAL EVIDENCE 


The veteran had active service from November 1951 to August 1953. Examina- 
tions for call to active duty and release therefrom made no report referable to 
the left shoulder. A report of the sick record of the U.S.S. Deuel (APA-160) 
shows an entry for April 29, 1952, of the stiff left shoulder. There is a photostat 
of a light duty slip dated July 28, 1952, due to injury of left shoulder. An official 
examination was carried out in February 1959 at which time the veteran stated 
he had pain in his shoulder since service and at times his hand “wouldn’t 
operate.” The diagnosis was history of left shoulder injury. 

L. F. Douglas, M.D., reported in November 1959 that after examining the 
veteran’s left shoulder, including X-rays while weight bearing, his diagnosis was 
acromioclavicular separation, old, unhealed. 


DISCUSSION AND DECISION 


The service medical records show a condition of the left shoulder in 1952. 
Evidence has also been considered of presently existing acromioclavicular separa- 
tion. It is the determination of the Board that in view of the evidence and by 
the resolution of reasonable doubt in favor of the veteran, service connection is 
established for any condition of the left shoulder now present. Accordingly, the 
appeal is allowed. 

L. E. Imnorr, 

Associate Member. 
Frep H. CLarkK, M.D., 

Associate Member. 
D. E. Samira, 

Associate Member. 


I 
] 
i 
i 
1 
] 


e, and 
it any 
Overy 
son in 
resent 

The 
onnec- 


ber. 
ber. 


ber. 


160. 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2775 


VETERANS’ ADMINISTRATION, 
BoaRD OF VETERANS APPEALS, 
April 8, 1960. 


TirLE 38, Unirep States Cope; PEACETIME SERVICE AND Wortp War II; 
SERVICE CONNECTED; DENIED. ALSO Wor~LpD War II; NONSERVICE CoN- 
NECTED ; DENIED 


Appellant represented by: The American Legion. 
QUESTIONS AT ISSUE 


1. Service connection for bronchial asthma. 
2. Entitlement to a permanent and total disability rating for pension purposes. 


OUTLINE OF MATERIAL EVIDENCE 


The veteran performed active duty from February to December 1941. Service 
records show that he was hospitalized from July to August 1941 when he com- 
plained of wheezing and dyspnea. The diagnosis was chronic bronchial asthma, 
allergic. Statements recorded for clinical purposes disclose that he had had 
asthma since the age of 3 years. He related that 4 or 5 years previously, the 
attacks had eased up and had occurred at intervals of 83 months to 1 year. He 
further stated that his last prior attack was in December 1940. He was hos- 
pitalized in September 1941 for chronic bronchial asthma, allergic, caused by 
ragweed pollen. Statements recorded for clinical purposes at that time dis- 
closed that his asthma became worse in September of each year and that damp- 
ness and head colds precipitated attacks. He was again hospitalized from 
October to December 1941 because of bronchial asthma. He was discharged 
from service on a certificate of disability because of chronic bronchial asthma 
which a board of medical officers held had preexisted service and was not 
aggravated by active duty. 

On most recent examination by this Administration in December 1959 the 
veteran’s age was recorded as 48 years. His height was 68% inches, his weight 
was 141%, his carriage was erect, posture was poor, and the gait was normal. 
His blood pressure was 108/68. X-ray studies revealed minimal hypertrophic 
spurring in the dorsal and lumbar spine. There was minimal clouding present 
in the right maxillary sinuses. The diagnoses were bronchial asthma with 
emphysema, chronic sinusitis, and arthritis of the dorsal and lumbar spine. 
Statements of W. E. Reid, M.D.; W. H. Broyles, M.D.; William N. Allums, M.D. ; 
and E. H. Byrd, M.D., are of record. 

W. W. Golemon and Fred S. Evans testified that the veteran had asthma at 
the time of his discharge from the service or before and that frequent attacks 
occurred, often lasting for a week. Sam Bryers stated that the appellant had 
suffered with asthma for a number of years prior to his entering the service 
and had been troubled with the condition since discharge from active duty. 
Affidavits of C. J. Merchant and C. W. Carruth are of record, as is an employment 
statement of the veteran. 

DISCUSSION AND DECISION 


The evidence including statements recorded for clinical purposes, discloses 
that bronchial asthma clearly and unmistakably preexisted active duty. Al- 
though the appellant was hospitalized for this condition on three occasions 
while in service, the evidence does not indicate that there was an increase in 
severity in the preservice asthmatic condition while the veteran was under mili- 
tary control. The Board finds that bronchial asthma was not aggravated by 
active duty and that service connection for this disorder is not warranted. 

In order for this veteran to be entitled to disability pension, it must be shown 
that he has one permanent disability ratable at 60 percent or more under the 
applicable schedular provisions, or one disability ratable as at least 40 percent 
and additional disability sufficient to combine to 70 percent or more, In addi- 
tion, if his disabilities are rated as less than 100 percent it must be established 
that he is unemployable because of disability. 
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The evidence does not show that the veteran has one disability which is 
ratable as at least 40 percent disabling. Since he does not meet the schedular 


requirements for disability pension benefits, it is the decision of the Board that 
entitlement to a permanent and total disability rating for pension purposes is : 
not warranted. The appeal is, accordingly, denied. so 
C. K. Hotmes, M.D., ar 
Associate Member. of 
E. L. SHACKELFORD, 
Associate Member. St 
A. B. Hetrz, 
Associate Member. of 
VETERANS’ ADMINISTRATION, 
BOarD OF VETERANS APPEALS, t 
April 12, 1960. Ps 
1S 
38, Unrrep Strares CopE; KorRraAN CONFLICT; SERVICE CONNECTED; 
ALLOWED 
Appellant represented by : The American Legion. ¥ 
( 
QUESTION AT ISSUE be 
Service connection for amyotrophic lateral sclerosis. 
CONTENTIONS \ 
The veteran states that he was in good health prior to service and the sclerosis 
was incurred during his active service. 
OUTLINE, OF MATERIAL EVIDENCE 
The veteran had active service from November 1, 1950, to May 2, 1951. No 
pertinent abnormality was noted at induction. He was hospitalized in January ] 
1951 because of weakness of the left arm. The recorded clinical data revealed 
that he first noted weakness in the arm in the latter part of November 1950, Q 
when he dropped some trays in the mess hall; that, about 2 weeks later, his left t 
arm started contracting, and the weakness in the left arm, forearm, and hand C 


had progressively increased in'severity. Neurological examination revealed mus- 
cular atrophy of the left shoulder, left arm, left forearm, left hand, and of the 
back, with diminished power in the left upper extremity. There was contraction 
of the fingers of the left hand, hyperactive knee jerks and hypoactive Achilles 
tendon reflexes. Muscular fasciculations were noted over the back, bilaterally, 
especially on the left and occasionally over the face. It was related that he had 
lost 6 to 8 pounds during the past 2 months. He was discharged because of 
amyotrophic lateral sclerosis. 

The official examination in 1951 confirmed the diagnosis of amyotrophic lateral 
sclerosis, as do other subsequent examinations. 


DISCUSSION AND DECISION 


No pertinent abnormality was noted on the report of medical history or ex- 
amination at induction and this gives rise to a presumption that the veteran 
was in sound physical condition when accepted for service. This presumption 
may be rebutted only where the evidence clearly and unmistakably establishes 
that the disease, manifested in service, existed prior to service and was not 
aggravated thereby. With consideration given to the nature of the disease in- 
volved and the absence of symptoms prior to the latter part of November 1950, 
the Board concludes that the evidence does not clearly and unmistakably 
establish that amyotrophic lateral sclerosis existed prior to service. Hence, the 
grant of service connection on the basis of incurrence during service is war- 
ranted. The appeal is allowed. 


H. F. Lowe, 
Associate Member. 
J. O. THREADGOLD, M.D., 
Associate Member. 
L.. J. CHRISTENSEN, 
Associate Member. 


SiS 
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Mr. Mrrcnen. Mrs. Rogers, it is awfully good to have you sit 
with us today. 

Mrs. Rocrrs. Thank you. I am delighted to listen. I am terribly 
sorry to hear you are leaving the committee. I do not know what we 
are going to do without you. You have been a very valuable member 
of the Veterans’ Committee. 

Mr. Mircuetit, Thank you. Do you want to ask Mr. Morse or 
Stancil anything on this? I know you are interested in this creation 
of a Board of Veterans Appeals. 

Mrs. Rogers. Yes; I am. 

I have felt it was fortunate sometimes and very unfortunate at 
others, and that is the different departments of the Veterans’ Admin- 
istration being either more or less unfriendly to the veterans’ claim, 

Mr. Morse. They certainly should not be. 

Mrs. Rocers. It is very true, unfortunately, and very distressing. 
They used to give the benefit of the doubt to the veterans, and now the 
veteran never gets the benefit of the doubt. 

Mr. Morse. They certainly should. 

Mrs. Rogers. I do not want to take up your time on this, Mr, Chair- 
man. Sometime I would like to talk about the publicity that the 
Veterans’ Administration suppresses. 

Mr. Morse. I would be very pleased to, Mrs. Rogers. 

Mrs. Rocers. It is awfully bad. 

Mr. Morse. I would be very pleased to. 

Mr. Mr. 

Mr. Downer. It may be, Mr. Morse, that you may want to call on 
Mr. Stratton on this particular area because I wish to direct your 
attention to the statistics which you supplied at our request in regard 
to the number of original claims and the number of supplemental 
claims filed with the Veterans’ Administration in fiscal year 1959. 

Mr. Morse. I would like to refer it to Mr. Stratton, sir. 

Mr. Downer. Do you have before you a copy of the statistics? 

Mr. Srrarron. Yes: I do. 

Mr. Mrrcnexy. Mr. Stratton, would you identify yourself for the 
record 

Mr. Srrarron. A. W. Stratton, Mr. Chairman. I am Director of 
the Compensation and Pension Service in the Department of Veterans 
Benefits. 

Mr. Thank you. 

Mr. Downer. At this point I think a copy of this should be placed 
in the record. 

Mr. Mrrcneuy. If there is no objection, it will be made a part of 
the record. 
(The information referred to follows :) 
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Claims for compensation and pension benefits—fiscal year 1959 
A. Summary totals (disability and death claims) : 


1. Total original claims filed’ 330, 908 
2. Number of claims adjudicated 325, 392 
(a) Allowed --.. 146, 755 
(b) Disallowed _-. 178, 637 


(c) Percent allowed (45. 1) 


3. Number of supplemental claims? (by a claimant or by automatic 
receipt of new evidence, i.e., service records, VA hospital 
reports, examinations in disability cases and supplemental 


awards and adjustments in death cases) 725, 836 
B. Disability claims (live claims) : 

1. Number of original claims filed’ 2038, 482 
2. Number of original claims adjudicated 198, 520 
(a) Number allowed 93, 245 

(b) Number disallowed 105, 275 
(c) Percent allowed (47) 

3. Number adjudicated for service-connected compensation_______ 95, 743 
(a) Number allowed 18, 490 

(b) Number disallowed TT, 253 
(c) Percent allowed (19. 3) 

4. Number adjudicated for non-service-connected pension_____ 102, 777 
(a) Number allowed 74, 755 

(b) Number disallowed___._._.__.______- 28, 022 

5. Number of supplemental claims adjudicated__..._._.._.__.________ 600, 098 
(a) Granted benefits—total 165, 569 

(1) Service-connected compensation____._______ 43, 188 

(2) Non-service-connected pension______________ 122, 381 

(b) Percent granted benefits (27. 6) 

(c) Prior decision confirmed 367, 006 

(d) Decreased awards and terminated awards *___________ 67, 523 

(1) Service-connected compensation 61, 858 

(2) Non-service-connected pension 5, 665 

C. Death claims: 

1. Number of new claims received 127, 426 
2. Number of new claims adjudicated 126, 872 
(a) Number granted benefits 53, 510 

(b) Number denied, benefits 73, 362 

(c) Percent granted benefits___ (42. 2) 

3. Supplemental awards and adjustment ‘ 125, 738 
4, Number of new beneficiaries added ° 89, 515 
(a) Service-connected compensation 8, 884 

(b) Non-service-connected 80, 631 


1 Separate claims are not required for service-connected compensation or non-service- 
connected pension. Each claim filed by a veteran or dependent of deceased veterans is 
considered a claim for all benefits for which entitlement may be established. 

2 Data relating to disability claims and to death is not on a comparable basis. Combined 
total is consequently not susceptible to further classification as to grants and denials. 
See related data on respective figures for death and disability cases. 

® Represents group most productive of appellate issues. 

* These figures represent adjustments in payment mostly due to change in dependency 
status as basic entitlement usually determined on initial consideration. 

5 Includes actual beneficiaries which may be 1 or more in each deceased veteran’s case. 
E.g., widow and dependent parent counted as 2 beneficiaries. 
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Mr. Downer. As I interpret the statistics, Mr. Stratton, a total of 
330,908 original claims were filed with regional offices during the fiscal 
year 1959 and that original claims means a claim by a veteran for a 
disability or for a benefit where he had not previously filed a claim 
for that benefit; is that correct ? 

Mr. Srrarron. Yes. I would add to that, Mr. Downer, these en- 
compass both claims by veterans and by dependents of veterans who 
have never filed for a monetary benefit before. 

Mr. Downer. As I interpret the statistics you compiled, 600,098 
claims were adjudicated during that fiscal year. The term “supple- 
mental claims” includes, does it not, the consideration of a hospital 


report 

Mtr. Srratron. Yes, sir. It does not necessarily mean by supple- 
mental claim that the veteran himself has presented himself and asked 
for an increase. Very often our supplemental claims arise by reason 
of ~ automatic transmission of hospital reports to the adjudicative 
body. 

Mr. Downer. Do you have any way of telling how many of the 
supplemental claims consist of the consideration of hospital reports? 

Mr. Srrarron. In fiscal year 1959, we handled 346,424 hospital re- 
ports. Of this number I would estimate 150,000 are included in the 
total 600,000 supplemental claims adjudicated. 

Mr. Downer. Do you have any means of telling how many times 
any supplemental claim has been previously adjudicated ? 

Mr. Stratron. The 600,000 that you are referring to here represent 
a one-time action. This means out of the 600,000 it is possible that 
the person who has created one of those issues or the receipt of the 
hospital report which has created the issue, it could mean that in prior 
years or perhaps in the same year a supplemental claim could have 
been raised. In other words, a person could claim an injury each 
year. It is only in the year 1959 that one of those would be included 
in the 600,000. 

Mr. Downer. The 600,000 figure then really does not give a very 
accurate picture of the actual claims burden which requires adjudica- 
tion, does it ? 

Mr. Srrarron. No, sir; because the 600,000 represents only supple- 
mental claims, where some action is necessary on the part of the 
adjudicative body. When we start talking about the actual work- 
load, of course, of the adjudicating service, we could have in connec- 
tion with one of those supplemental claims a case folder brought into 
the division four or five times, as the evidence developed. 

Mr. Downer. In the number of original claims that you show al- 
lowed during fiscal year 1959, you show a total of 146,755 original 
claims allowed; is that correct ? 

Mr. Srrarron. Yes, sir. That is the total of both the live and death 
claims. You are referring to the summary at the top of the sheet? 

Mr. Downer. Of that number of allowed original claims, 93,245 
were disability claims? 

Mr. Srratron. Yes, sir; that is correct. 

Mr. Downer. As I recall from the statistical summary which you 
publish monthly, the net: increase in disability pensions for the fiscal 
year 1959 was approximately 95,000, which would indicate that of the 
allowed disability claims during that fiscal year, nearly all were dis- 
ability pension cases; is that correct ? 


10S 
392 
37 
1) 
36 
82 
20 
45 
75 
47) 
43 
53 
3) 
7 
55 
22 
7) 


2780 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Mr. Srrarron. No, sir: not necessarily, Mr. Downer, because we 
must keep in mind here that while we are adding cases to the rolls, of 
course, we must take them off also. Usually it is because of the death 
of the veteran. 

Mr. Downer. Would it be possible for you to supply a breakdown 
of the allowed disability claims, the original allowed disability claims 
into pension and compensation ? 

Mr. Srrarron. Yes. Our summary in “B,” Mr. Downer, at the bot- 
tom of the first page, does break down the number of adjudicated 
claims for service-connected benefits and the number adjudicated for 
non-service-connected benefits under item 3 and then under item 4. 

Mr. Downer. Of the allowed original disability claims, a large 
part of that comes from the fact that World War I veterans upon at- 
tainment of age 65 only have to establish a 10-percent disability. Isn’t 
that correct ? 

Mr. Srratron. I would prefer to trace the continuity this way: The 
larger number of non-service-connected pension claims is directly due 
to the advancing age of World War I veterans. 

You could perhaps attribute the larger rate of allowance under 4(c) 
as more directly attributable to the fact that he only needs 10 percent 
at the age of 65. 

Mr. Mrrcnetu. There is one thing that I want to be precisely clear 
about and that is the position or the construction of both you, Mr. 
Morse, and you, Mr. Stancil, of 311. I will quote the language: 

Or where clear and unmistakable evidence demonstrates that the injury or 
disease existed before acceptance and enrollment and was not aggravated by such 
service. 

Is it your position that you do not have to show by clear and unmis- 
takable evidence, to rebut this position of soundness, not only that it 
existed before acceptance and enrollment, but does not the Government 
have to rebut this presumption by showing additionally by clear and 
unmistakable evidence that it was not aggravated by service ? 

Mr. Morse. I do not believe so, Mr. Chairman. That would in effect 
create a presumption of aggravation here in section 311. 

Mr. Mrrcenei.. How can that language be ignored, is the question 
inmy mind. It is in thestatute itself. 

Mr. Morse. I do not think it should be ignored. 

Mr. Mrrenert. If you do not require clear and unmistakable evi- 
dence that it was not aggravated by service, if you do not require that, 
aren’t you absolutely ignoring this portion of the section ? 

Mr. Morse. No, sir; because I think, as I said in response to one of 
vour earlier questions, I do not think that this particular section re- 
lates to anything but the condition of the man at the time of his en- 
rollment into the service. 

Mr. Mrrenety. I think Mr. Downer read this language contained 
in a decision of the Board, dated April 12, and they state very clearly 
and emphatically: 

This presumption may be rebutted only where the evidence clearly and un- 
mistakably establishes that the disease manifested in service existed prior to 
service and was not aggravated thereby. 

Now, the Board clearly and unmistakably is taking a view con- 
trary to yours, 

Mr. Morse. No doubt. 
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Mr. Srancit. May I point out, Mr. Chairman, the particular de- 
cision to which you refer turned on the question of whether the dis- 
ability existed prior to service, not whether it was aggravated. 

Mr. Mircne... But would that make any difference in stating what 
is incumbent upon the Government to rebut the presumption ¢ 

Mr. Srancit. The language used is almost identical; in fact, I think 
it is identical, to the language of 311. 

Mr. Mirenecst. And is giving application to the words “was not 
aggravated by such service.” 

Mr. Sranciz. No. The VA Regulation 1063(1), to which I re- 
ferred before, is, of course, binding on the Board of Veterans Appeals 
and is a longstanding interpretation of both of these sections. I 
would refer the chairman to the language there, which does not make 
the differentiation as to whether preexistence is shown by notation or 
by clear and unmistakable evidence in applying the criteria for 
aggravation. 

Mr. Mrrcuet. So that regulation does not do that, but insofar as 
what is necessary to rebut the presumption of soundness, does not the 
statute clearly require that clear and unmistakable evidence be shown, 
not only of the preexistence but clear and unmistakable evidence must 
show that this injury or disease was not aggravated by service ¢ 

Mr. Morse. Mr. Chairman, if I may respond here, 1 would like to, 
sir, because I think what we have done here is to have confused the 
presumption of soundness, with which section 311 by title deals with 
the matter of basic entitlement, with which section 310 deals. Now, 
I think we can agree that section 311 creates a presumption of sound- 
ness at the time the man comes into the military service. I think we 
can also agree that where there is clear and unmistakable evidence 
demonstrating that the injury or disability existed before acceptance 
that the presumption fails. 

Now, with respect to aggravation, it is your contention, as I under- 
stand it, that there also must be clear and unmistakable evidence that 
there was no aggravation. That is, presumptively there was aggrava- 
tion. As to aggravation, by our own hypothesis we agree that once 
there is clear and unmistakable evidence that the injury preexisted 
the presumption no long is in the case, even if it were aggravated. 
What aggravation deals with is not the presumption of soundness at 
the time of acceptance, but basic entitlement. Do you follow that, 
sir? 

Mr. Mitrcuety. I might say that—— 

Mr. Morse. I am afraid I was a little obscure. 

Mr. Mrrcnet. I have no contention. I am trying to be informed. 

Mr. Morse. I was trying to help in that direction, sir. 

Mr. MircHeii. You might note in the section that the language 
of the statute is “and.” It is not “or.” 

Mr. Morse. Indeed. I agree. 

I think the committee might well want to examine these two sec- 
tions as you have very carefully because I quite agree that they 
could be cleaned up. 

Mr. Mrrcuetu. The committee has and will examine these sections 
and I think the difficulty and the differences of opinion arising from 
these sections are certainly something material to the hearing. 

Mr. Morse. I think they are, sir. 
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Mr. Mrrcuexy. We are talking about judicial review. Here are 
sections of law which have never been judicially interpreted. 

They were only construed and interpreted by administrative 
order. 

I think that that concludes, unless Mrs. Rogers has any questions, 
the hearing. Do you have any questions or comments you would like 
to make before we conclude the hearing this morning, Mrs. Rogers? 

Mrs. Rogers. I do not believe so. 1 would like to ask one ques- 
tion, and that is how many cases have been gone over where service 
connection was severed entirely 

Mr. Srrarron. As of December 31, 1959, Mrs. Rogers, we have 
severed 21,596 cases. 

Mrs. Rogers. In how many cases has the compensation been lowered 
from a higher rating to a lower rating? 

Perhaps I can ask Mr. Morse a question while you are getting that 
information. Do you think a veteran would fare better with an 
outside board ? 

Mr. Morsr. No, Madam Congresswoman. I do not think so, I 
think it might impose a higher burden of proof on him. I think it is 
up to the committee in its wisdom to decide which is the better policy, 
but it is my belief that it perhaps might work to the veteran’s dis- 
advantage. 

Mrs. Rogers. You think the jury has sympathy for the man who 
wore the uniform 

Mr. Morse. I think that is true. 

Mrs. Rogers. And the public generally ? 

Mr. Morse. I think that is true. 

Mrs. Rogers. I do not mean everybody in the Veterans’ Adminis- 
tration because many of them are extremely kind and patient but many 
act as if the veteran is some sort of culprit and has committed some 
sort of crime and some sort of misdemeanor. That is one of the things 
that is intolerable to me. 

Mr. Morsz. I agree that such an attitude would be intolerable. 

Mr. Srrarron. I can give you those figures if you would like. The 
decrease in the year 1959 by reason of examinations, 7,815 cases; dur- 
ing the same period, we increased by reason of examination 2,195. 

Mrs. Rogers. It works an enormous hardship when a case is severed 
and a service connection is taken away for an entire year. Iam speak- 
ing of cases in the North, where a husband and wife have separated 
and after a year they have decided they should be back with service 
connection. The other day we had in the office here a case where they 
brought service connection and we wrote a letter and in a few days 
service connection was reinstated. It was a very flagrant case. 

I wish they would go back to the old way of kindliness. These cases 
were all within the law. 

Thank you, Mr. Stratton. 

Mr. Mircueti. May I say as we conclude the hearings, and this will 
be, of course, the last appearance by you, Mr. Morse, Mr. Stancil and 
your associates, that the subcommittee does deeply appreciate your 
cooperation in this matter. We have requested quite a bet of material 
from the Veterans’ Administration and it has been very promptly sup- 
plied to the committee for its deliberation. 
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We appreciate that. As you know, we have ranged from the testi- 
mony of those who feel very strongly and adamantly we need as soon 
as possible a court to review the decisions that might be appealed from 
the Board of Appeals and others that feel it is not necessary. This 
isa matter the committee will have to resolve. 

We, of course, will have further hearings. One thing has come out, 
and I commend you, Mr. Morse, and you, Mr. Stancil, and your asso- 
ciates, for this fact, that you have recognized that the present pro- 
cedure and operation of the Board can be improved and your recom- 
mendations, I am hopeful, will soon be put into effect. ; 

Most all organizations can be improved in their operation and I 
think to that end these hearings have been beneficial, not only to the 
veterans of the Nation, but to all Americans and also the members of 
the Board of Appeals and the Veterans’ Administration, itself. 

We thank you again for appearance. 

Mr. Morss. Thank you, Mr. Chairman. You have been unfailingly 
kind, you and your associates, and Mr. Downer, your counsel, and once 
again I am in deep gratitude to the committee for undertaking such 
an important study in such an objective way. 

Mr. Mircneu. The subcommittee will be in recess until 10 o’clock 


Tuesday morning. 
(Whereupon, at 11:45 a.m., the committee adjourned to reconvene 


at 10 a.m., Tuesday, May 3, 1960.) 
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TUESDAY, MAY 3, 1960 


House or REPRESENTATIVES, 
SrEcIAL SuBCOMMITTER ON PENDING JupictiaAL Review 
LEGISLATION OF THE COMMITTEE ON VETERANS’ AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to call, Hon. Erwin 
Mitchell (chairman of the subcommittee) presiding. 

Present: Representatives Mitchell and Saylor. 

Mr. Mrrcneiy, The subcommittee will be in order. 

This morning we continue hearings on the issue of judicial review 
of veterans’ claims. 

Our first witness this morning will be Mr. John R. Holden, who is 
the legislative director of AMVETS. 

Mr. Holden, do you have others with you that you would like to 
identify for the record ? 


STATEMENT OF JOHN R. HOLDEN, LEGISLATIVE DIRECTOR, 
AMVETS; ACCOMPANIED BY WILLIAM J. FLAHERTY, ASSISTANT 
NATIONAL SERVICE DIRECTOR 


Mr. Honpen. Yes, Mr. Chairman. I am accompanied by William 
J. Flaherty, the assistant national service director of AMVETS. 

May I proceed ? 

Mr. Proceed, sir. 

Mr. Hotpen. Mr. Chairman and members of the committee, we of 
AMVETS appreciate this opportunity to present our views in support 
of the concept of judicial review of Veterans’ Administration ceci- 
sions. Our position stems from a resolution adopted unanimously by 
S national convention in August 1959. The resolution 
reads: 


Whereas the present system of adjudication of claims by the Veterans’ Ad- 
ministration provides appeals only to boards and groups operating within the 
Veterans’ Administration; and 

Whereas this situation gives basis for just criticism and complaint by veterans 
whose claims have been denied that they have in fact not had consideration of 
their appeal outside the agency of original jurisdiction ; and 

Whereas the Board of Veterans Appeals of the Veterans’ Administration is 
bound by the decisions and precedents of the General Counsel and Administra- 
tor; and 

Whereas the system followed by Veterans’ Administration limits the veteran's 
access to pertinent documents and information relating to his case: Now, 
therefore, be it 

Resolwed, That AMVETS urge the Congress of the United States to enact leg- 
islation providing a further avenue of appeal outside the Veterans’ Admin- 
istration in the form of a special board or Court of Veterans Appeals. 
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Having heard most of the testimony thus far presented, we are 
even more convinced of the wisdom of the action taken by the national 
convention. 

At the outset, I think it should be clearly understood what we are 
talking about. The only case that would be involved in judicial review 
is the case of a veteran who has exhausted all remedies available to 
him under the law and has been denied. He is utterly without further 
recourse in his efforts to obtain a favorable decision. This man can- 
not be damaged by legislation establishing an independent agency to 
which he can appeal hisclaim. The only possible result is that benefits 
which have been denied him may be allowed. The decision allowing 
his case may well pave the way for favorable administrative action in 
similar cases. 

When a veteran files a claim for disability compensation in a Vet- 
erans’ Administration regional office, all pertinent military records 
are requested from the appropriate branch of service. After these 
records are accumulated and a physical examination accomplished 
by Veterans’ Administration doctors where indicated, the claim is 
submitted to a rating board in the regional office. The rating board 
sits as both judge and jury in determination of the facts and applica- 
tion of the law. The claim is against the Veterans’ Administration. 
It is adjudicated by the Veterans’ Administration. The Veterans’ 
Administration officials who judge the merits of the claim also serve 
in the capacity of representative of their own agency in defense of 
the claim. In many instances Veterans’ Administration contact rep- 
resentatives also represent the claimant, so that in such cases the Vet- 
erans’ Administration prosecutes the claim, defends against the claim, 
determines the facts, and judges the merits of the claim. In our 
opinion, a claimant is not adequately protected through such a pro- 
cedure. 

Upon receipt of an adverse decision, the veteran exercises his right 
of appeal. Again the same procedure is followed, with the Veterans’ 
Administration acting as judge, jury, and counsel for one or both 
parties. The only difference in the circumstances is that the veteran’s 
case is now being presented to a section of the same Board that helps 
to formulate the regulations, policies, and procedures being applied. 

In this connection, Mr. Chairman, and in the light of comment about 
the extent of the Board of Veterans Appeals Chairman’s participa- 
tion in policymaking, your attention is invited to the “1959 Annual 
Report of the Administrator of Veterans’ Affairs,” chapter 14, entitled 
“Appeals,” wherein it is stated : 

In its review of all types of claims, the Board constantly analyzes sufficiency 
of VA regulations, procedures, and practices, and participates in identification 
and formulation of any changes needed to insure equitable determination. 

It would be difficult, in our opinion, to achieve complete objectivity 
in determinations under such circumstances. 

Decisions of the Board of Veterans Appeals, all too often, are 
merely narrative accounts in which the Board discusses such evidence 
as it cares to discuss and refers to such provisions of law as it con- 
siders consistent with their denial of the claim. It is virtually impos- 
sible from the reading of a decision of the Board to tell precisely what 
facts were found to exist or in what particular the claimant failed to 
meet the required proof to establish his claim. 
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The result obtained in cases considered by the Board of Veterans 
Appeals offers tangible evidence of the inadequacy of the present sys- 
tem. In the 1959 fiscal year, the Board rendered a total of 46,696 
appeals decisions. Of these, 3,826 or approximately 7.1 percent were 
allowed. This percentage is, in our judgment, shockingly low. Even 
the Army Board for Correction of Military Records, which serves as 
the Army’s appellate agency for consideration of adverse actions af- 
fecting military personnel, indicates that of 3,059 applications for 
correction of military records received during 1959, a total of 487 or 
16.9 percent were allowed. 

Aside from the shortcomings of the present adjudication process 
and its effect on the individual veteran, there is the matter of inter- 
pretation of law to be considered. When the Congress enacts a law 
to be administered by the Veterans’ Administration, that agency then 
by regulation or instruction interprets the law. No matter how badly 
the agency has interpreted the intent of Congress in its regulations, 
there is no recourse available to an aggrieved veteran. The Board of 
Veterans Appeals cannot grant relief even if it were so disposed, be- 
cause section 4004(c), title 38, United States Code, states: 

The Board shall be bound in its decisions by the regulations of the Veterans’ 
Administration, instructions of the Administrator, and the precedent opinions 
of the chief law officer. 

The alternative, then, is to ask the Congress to spell out in detail its 
intent by amending the law. 

Two recent examples illustrate this point. Section 3103(a) of title 
38 sets forth certain bars to VA benefits. Included are persons dis- 
charged during a period of hostilities as aliens. Section 3103(c) 
provided : 

Subsection (a) shall not apply to any alien whose service was honest and faith- 
ful, and who was not discharged on his own application or solicitation as an 
alien. 

This language is, in our judgment, clear and concise. Yet, the 
Veterans’ Administration in its regulations held that— 
evidence shall be such as to affirmatively show he was not discharged at his 
own request and service department records which are silent are not sufficient 
to prove the discharge was not at his request. 

In brief, these men were presumed guilty in the absence of evidence 
establishing innocence. Fortunately, this committee and the Con- 
gress saw fit to enact Public Law 86-113 which merely added the 
language: 

No individual shall be considered as having been discharged on his own appli- 
cation or solicitation as an alien in the absence of affirmative evidence estab- 
lishing that he was so discharged. 

In another instance, the Congress enacted Public Law 427, 82d Con- 

ess, which authorized increases in rates of compensation for certain 

isabilities and also authorized statutory awards for the loss or loss of 
use of a creative organ and arrested tuberculosis. The Veterans’ Ad- 
ministration, in issuing instructions, provided for an automatic in- 
crease in the rates of compensation payable to persons then on the 
rolls, but held that the statutory awards for loss of creative organ and 
arrested tuberculosis were considered as new benefits even though serv- 
ice connection had been established and was a matter of record. An 
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application was required with payment authorized only from the date 
of filing the claim. Thus, many veterans, ignorant of the law, failed 
to file applications and were deprived of compensation. Again, this 
committee acted by reporting HR. 5996, now pending in the Senate. 
The bill would authorize the payment of the statutory award in all 
cases determined to be service-connected on the effective date of the 
amendatory act, August 1, 1952, without the requirement of a claim 
being filed in such cases. This committee in the report accompanying 
H.R. 5996 stated : 


It is the belief of the committee that both of these new awards should have 
been automatic with respect to cases in which service connection of the condi- 
tion had already been determined, without the application the Veterans’ Ad- 
ministration has seen fit to require. 

Now, Mr. Chairman, if one single case in each of these categories 
could have received the benefit of judicial review, an interpretation by 
this independent tribunal could have set a precedent for the VA’s 
guidance in all similar cases. The valuable time of the Congress 
would not be consumed in properly interpreting its own statutes. 

It has been argued that veterans’ benefits are gratuities and, there- 
fore, should not be subject to judicial review. AMVETS have always 
protested applying the term “gratuities” to compensation and prefer 
to look upon it as a veteran’s right. Even if we were to concede, how- 
ever, that veterans’ benefits are gratuities, this is not in itself reason to 
support the finality of decision in their administration. 

The type of program should not be the controlling factor. It is 
desirable in every program that safeguards be established to prevent 
unreasonable or arbitrary decisions in the interests of both the citizen 
and his Government. It is in keeping with the spirit of American 
political institutions that judicial review should be available to assure 
that executive action shall not be arbitrary, and that those with claims 
against the Government may, under prescribed conditions, have their 
“day in court.” 

This does not affect the clear fact that the Congress has the right to 
extend, withhold, or modify gratuities as it sees fit. At the same time, 
however, it would guarantee that the laws are administered in accord- 
ance with the intent of Congress, and that judicial restraints are gen- 
erally available. 

We urge this committee to report a measure that authorizes judicial 
review of Veterans’ Administration decisions. 

Mr. Mircwety. Thank you, Mr. Holden. I know you have been in 
attendance each day of the hearing, and you have heard the testimony ; 
and one of the strongest opposition statements to judicial review is 
that the end result would be that the veteran would be denied the 
justice to which he is entitled; that the creation of a separate court 
would in fact deny him justice and would work harm to the individual 
veteran. 

Now, in contrast to that testimony, Mr. Holden, you state, on page 
2,and I am quoting: 

This man cannot be damaged by legislation establishing an independent agency 
to which he can appeal his claim. The only possible result is that benefits 
which have been denied him may be allowed. 

Now, your statement, of course, is at the opposite end of the other 
statement. that has been made before this committee. Would you like 
to amplify that? 
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Mr. Howpen. Mr. Chairman, I have attempted to analyze and evalu- 
ate the statements that have been made by opposition witnesses, to the 
effect that judicial review would hurt the claimant, and I cannot pos- 
sibly conceive, under any circumstances, how the individual claimant 
can be hurt. 

It has been alleged that with the inauguration of judicial review, 
more stringent valen of evidence would be required by the agency in 
the administration of the law. I do not believe that this is absolutely 
necessary. I think the Congress in drafting a bill providing judicial 
review can certainly set forth rules of evidence that are no more 
stringent than the rules under which veterans’ benefits are presently 
considered. It seems to me to be a little ridiculous to ask a court to 
adopt more stringent regulations, or more stringent rules of evidence, 
in considering appeals, than those used by the agency in its initial con- 
sideration of the case. 

Mr. Mrrcuetu. I will ask you, too, Mr. Holden. It has been testi- 
fied before this committee that : 

At present the Administrator has broad authority to interpret the law and 
to modify that interpretation when he is convinced of the necessity todo so. An 


inerpretation of law by the court, however, would be final. We feel that such a 
rigid method of operation would be less desirable than the existing one. 


Do you agree with that? 

Mr. Hotpen. No, sir. 

Mr. Mrrcuety. Why do — not agree with it, Mr. Holden? 

Mr. Howen. First of all, Mr. Chairman, the so-called flexibility 
that presently exists in the Veterans’ Administration system, where a 
case can be reconsidered time and time again, does not, in itself, in- 
sure that the veteran is ultimately going to obtain justice. I would 
rather have one completely objective, impartial review of the agency’s 
action than 10 reconsiderations that result in no favorable action by 
the agency itself. 

I believe, too, that the Congress, in establishing the court, can cer- 
tainly provide that the case may be reopened upon the submission of 
new evidence, just as presently obtains in the agency consideration. 

Mr. Mrrcne.u. This witness was saying, in effect, that insofar as 
veterans’ claims are concerned, he felt that it would be better to have 
an administrative interpretation of the law, rather than a judicial 
interpretation of the law. 

Do you agree with that ? 

Mr. Hotpen. No, sir. 

Mr. Mircnett. Can you conceive of any individual instance when 
you would feel that an administrative interpretation of law would be 
superior or more desirable than a court construing a particular law? 

r. Hotpen. No, sir. 

Mr. Mircuey.. Do you have anything further, Mr. Holden ? 

Mr. Horpen. I would just like to add one additional point, Mr. 
Chairman. 

A question has been raised in testimony before this committee on 
this subject about the possibility of service officers not being permitted 
to represent claimants before the court should such a court be 
established. 
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Certainly from the point of view of AMVETS it would be 
desirable if, in the legislation that ultimately results, service officers 
were permitted to present cases to the court. 

However, I do not think this is an overriding factor that should 
be absolutely essential. Certainly nothing is being taken away from 
the service organization at the present time. It can still pursue the 
same course of action through the agency that it has always pursued, 
This legislation merely would superimpose another turn at bat, and 
we would have no objection to relinquishing the case to a qualified 
attorney at that point if it becomes necessary. 

Mr. Mireneti. Thank you very much. 

Without objection, I shall insert in the record at this point statis- 
tical information from the Administrative Office of the U.S. Courts. 


ADMINISTRATIVE OFFICE OF THE U.S. Courts, 
Washington, D.C., March 21, 1960. 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Hon. Oxi E. TEaGve, 
Chairman, Committee on Veterans’ Affairs, 
House Office Building, Washington, D.C. 


Dear Mr. CHAIRMAN: I am enclosing herewith three tables from our annual 
report for the fiscal year 1959 at the request of Mr. Downer. Table B—1 shows 
the percentage of reversals in the appeals of administrative agencies and table 
B-3 shows the number of appeals from administrative agencies for the last 5 
years. The percentages of reversals have not varied greatly in that period. 

I hope this information will be of help to you. 

Respectfully yours, 


WILL SHAFROTH. 
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TABLE B-2.—Petitions for review on writ of certiorari to the Supreme Court of 
the United States from the U.S. courts of appeals filed and disposed of during 


the fiscal year ending June 30, 1959 
Petitions for writs of certiorari 
Circuit and nature of proceeding aes 
Pending Pending 
July 1, Filed | Granted | Denied |Dismissed| June 30, 
1958 1959 
19 232 23 209 3 16 
34 234 38 184 10 36 
Administrative appeals-_.......-....-- 23 74 23 61 2 ll 
All other Civil 51 326 30 288 17 42 
6 158 23 131 1 9 
Administrative appeals. 27 12 13 1: 1 
All other Give 1 ll 1 
5 39 5 
5 20 5 
All other civil cases................... 4 55 3 
| 5 64 12 7 
Administrative 3 1 1 
2 31 3 2 
5th circuit. 58 132 14 129 15 32 
All other civi) cases_...........-.....- 27 60 6 54 S 19 
All other civil 1 31 3 4 
4 76 | 12 2 7 
Administrative 1 6 2 1 
All other civil cases ..-................ 2 41 3 35 2 3 
Administrative appeals. _..........__- 1 3 2 
4 26 1 22 2. 5 
8 43 6 31 4 10 
Administrative appeals 3 See 2 1 2 
All other civil cases................... 13 31 4 31 2 7 
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rt of | TABLE B-2.— Petitions for review on writ of certiorari to the Supreme Court of 
uring the United States from the U.S. courts of appeals filed and disposed of during 
the fiscal year ending June 30, 1959—Continued 


«a 
Petitions for writs of certiorari 
Circuit and nature of proceeding 
nding Pending Pending 
ne 30, July 1, Filed | Granted | Denied |Dismissed| June 30, 
1959 1958 1959 
1 44 1 40 2 2 
Administrative appeals. 3 1 
All othet civil cases...............-.-.- 14 12 a 


TaBLE B-3.—Source of appeals and original proceedings commenced in the U.S. 
courts of appeals during each of the fiscal years 1955, 1956, 1957, 1958, and 1959, 


by circuit 
Fiscal Fiscal Fiscal Fiscal Fiscal 
year 1955 | year 1956 | year 1957 | year 1958 | year 1959 
3, 695 3, 588 3, 701 3, 694 3, 754 
3, 004 2, 891 3, 008 3,001 3, 067 
Boards and commissions, total. ........-.------.- (576) (609) (618) (625) (606) 
The Tax Court of the United States_....___- 272 254 255 253 204 
Civil Aeronautics Board _-................-- 12 20 11 9 23 
Federal Communications Commission... ___- 34 53 45 53 35 
Federal Power Commission_ 27 51 53 31 39 
Federal Trade Commission .__.--..-.....---- 25 23 19 21 22 
National Labor Relations Board_-__.__.-..--- 178 166 201 222 254 
Secretary of Agriculture. ...................- 5 2 2 3 
Securities and Exchange Commission. 6 12 10 
Board of Tax Appeals (District of Columbia) - 2 ll 8 10 6 
All other boards and commissions- ---__---_- 10 18 12 ll 12 
70 49 66 59 62 
District of Columbia circuit......-............-....- 437 537 498 476 540 
315 386 391 364 421 
Municipal court of appeals--.....-.-.---.--.---- 35 32 1 3 5 
Board of Tax Appeals (District of Columbia) - -_- 2 11 8 10 6 
The Tax Court of the United States__._.._.__._- 4 2 4 1 3 
Te National Labor Relations Board ______._.-..----- 8 9 6 17 19 
8 All other boards and commissions- - - - 62 91 81 7 73 
19 
9 4 5 3 5 
= Massachusetts .__- 77 63 63 67 68 
3 New Hampshire 7 12 8 2 7 
4 Puerto Rico: 
1 8 5 7 5 10 
mit The Tax Court of the United States____.__.____- 7 9 6 s 
National Labor Relations Board. 11 10 9 ll 19 
3 All other boards and commissions. - 2 2 
1 New York: 
2 31 15 28 15 25 
ae ated The Tax Court of the United States_____________ 69 5’. 40 31 30 
5 National Labor Relations Board _...__._______- 36 20 24 52 50 
10 All other boards and commissions _- 16 10 5 8 24 
2 14 8 16 10 7 
7 | 
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TABLE B-3.—Source of appeals and original proceedings commenced in the U.S. 
courts of appeals during each of the fiscal years 1955, 1956, 1957, 1958, and 1959, 


by circuit—Continued 


Fiscal Fiscal Fiscal Fiscal Fiscal 
year 1955 | year 1956 | year 1957 | year 1958 | year 1959 
309 272 272 330 293 
12 7 12 16 8 
50 51 57 59 47 
Pennsylvania 
96 107 96 109 85 
Middle 19 14 9 27 8 
76 31 42 56 60 
5 5 7 10 6 
The Tax Court of the United States__.....______ 35 26 30 29 44 
National Labor Relations Board -_-_........---- 4 15 10 12 22 
All other boards and commissions--.-.....---.---- 7 ll 4 8 ll 
5 5 5 4 2 
North Carolina: 
10 9 13 7 9 
South Carolina: 
28 37 32 22 18 
s 7 7 14 ll 
Virginia: 
12 7 10 ll 13 
West Virginia 
The Tax Court of the United States___..._..___- 10 22 17 19 19 
National Labor Relations Board---__......._..- 15 13 1l 17 9 
All other boards and commissions - ____._________ 5 1 5 7 3 
7 2 4 1 3 
Alabama: 
19 17 15 17 18 
Florida: 
6 12 13 15 15 
108 72 104 96 105 
43 40 24 28 51 
7 23 22 21 19 
12 16 14 19 
Louisiana: 
Wes 24 20 18 20 18 
Mississippi: 
15 8 ll 14 
Texas: 
21 19 17 16 14 
35 38 53 40 37 
37 23 31 41 28 
The Tax Court of the United States_......_____- 25 32 19 31 29 
National Labor Relations Board___.__....._____ 24 25 72 32 44 
All other boards and commissions _______________ 10 41 26 18 8 
ri 5 6 10 8 4 
Kentucky: 
=< 27 22 21 25 23 
Michigan: 
43 41 61 50 38 
9 9 10 6 4 
Ohio: 
25 39 36 22 24 
Tennessee: 
16 24 25 19 16 
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U.S. TasLeE B-3.—Source of appeals and original proceedings commenced in the U.S. 
959, courts of appeals during each of the fiscal years 1955, 1956, 1957, 1958, and 1959, 
by circuit—Continued 
seal Fiscal Fiseal Fiscal Fiscal Fiscal 
- 1959 year 1955 | year 1956 | year 1957 | year 1958| year 1959 
293 6th Circuit—Continued 
The Tax Court of the United States___....-....- 58 43 56 27 
8 National Labor Relations Board ---~ z 26 18 37 21 26 
47 All other boards and commissions * 2 2 2 1 
Original proceedings__...........--- 3 5 4 6 3 
Minois: 
44 Northern... 158 148 117 143 147 
29 ll 8 17 18 
il 15 19 16 12 6 
2 Indiana: 
223 23 24 25 17 23 
Wisconsin: 
9 The Tax Court of the United States___....._---- 22 18 18 18 10 
5 National Labor Relations Board __-.---.-....--- 19 17 8 18 21 
8 All other boards and commissions. - -----.-.-.-..-- ll 9 9 6 4 
Original 8 8 8 16 12 
259 238 204 200 228 
Arkansas: 
13 9 18 13 8 9 
6 6 5 13 9 
Missouri 
3 56 47 32 40 38 
3 37 28 39 32 58 
The Tax Court of the United States_-_........-- 15 25 20 16 7 
18 National Labor Relations Board _---------..---- 10 8 8 10 10 
10 All other boards and commissions. - ------.------ 1 3 s 5 5 
5 4 9 3 3 1 
on 385 386 419 459 454 
51 GES: 14 10 10 11 18 
19 California: 
19 + 74 72 59 76 
113 127 114 143 156 
18 Hawaii: 
14 14 10 
12 8 
38 4 6 9 7 7 
a 29 30 35 34 23 
28 12 5 14 20 9 
4 35 26 42 31 35 
29 16 20 27 38 24 
44 14 27 12 27 26 
8 All other boards and commissions. ----.--------- 2 4 s 3 5 
4 Original proceedings... 1 4 6 6 
23 5255) 15 25 23 21 22 
Oklahoma: 
4 cp 13 17 25 13 18 
The Tax Howe of the United States.........-.-- 1l 6 18 31 2 
27 National Labor Relations Board __-.--------.---- ll 4 4 5 8 
16 All other boards and commiissions- - 6 4 4 4 8 
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Mr. Mircueu.. The next witness is from the Department of Justice 
Mr. George Stephen Leonard, First Assistant, Civil Division, and 
Mr. Russell Chapin, Chief of the Veterans’ Affairs Division of the 
Department of Justice. 


STATEMENT OF GEORGE STEPHEN LEONARD, FIRST ASSISTANT, 
CIVIL DIVISION, DEPARTMENT OF JUSTICE, ACCOMPANIED BY 
RUSSELL CHAPIN, CHIEF OF THE VETERANS’ AFFAIRS AND 
INSURANCE SECTION OF THE CIVIL DIVISION 


Mr. Leonarp. My name is George Stephen Leonard. I am First 
Assistant in the Civil Division of the Department of Justice, and I 
have with me today, Mr. Russell Chapin, Chief of the Veterans’ Af- 
fairs and Insurance Section of the Civil Division of the Department 
of Justice. 

The statement of the Department of Justice with respect generally 
to the legislation was contained in a letter to the chairman of the com- 
mittee under the date of April 4, 1960, and sent by the Deputy At- 
torney General, Mr. Lawrence E. Walsh. 

Mr. Mircueti. Your report has been, of course, received, Mr. 
Leonard, and has been made a part of the record. 

We did request and desire to have the Department appear person- 
ally in order that we might seek your advice and also your counsel on 
certain matters of law that we anticipated would be discussed during 
the hearings, and which have been discussed during the hearings. 

Now, one of the things, Mr. Leonard, that has concerned the sub- 
committee considerably, has been the application by the Board of 
Veterans Appeals of certain provisions of law. One of these is section 
311 of title 38, presumption of sound condition. 

Now, what is your position as to just what the language in this 
statute means ? 

Mr. Leonarp. Speaking for the Department of Justice, Mr. Chair- 
man, I would, of course, be unable to give any opinion of any kind. 
It would be restricted to the Attorney General by law, and by law he 
would be permitted to give it only to the heads of departments. 

In this particular case, I doubt that he would be able to do that, 
since the statute specifically confers the opinion-making—in the sense 
of law—authority here upon the Administrator of Veterans’ A ffairs 
himself. 

Speaking in a personal sense, as a lawyer, I would say first, that Mr. 
Chapin is far more capable than I am of speaking to specific statutes 
in the veterans’ field. 

But, secondly, I do not believe that anyone could make a general 
statement as to the meaning of the law in the absence of some specific 
illustration or some specific case. 

Mr. Mrrcneni. I see what you mean. We could go into a hypo- 
thetical case; but that is not the precise point we are concerned 
with now. And I will ask this question and would like comments 
both from yourself and Mr. Chapin; of course, recognizing that 
these are your views personally and as lawyers. And of course the 
Department that you represent is not being bound by your interpre- 
tation of the law. 
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I think that you are familiar with section 311, are you not ? 

Mr. Leonarp. I have read the material, yes. 

Mr. Mrrcnetn. We have had some testimony to the effect that the 
presumption of sound condition, which arises by virtue of section 311, 
can be dispelled in two ways. First, where defects, infirmities, or 
disorders, are noted at the time of the examination, acceptance, and 
enrollment; and second, the presumption of sound condition will be 
dispelled where there is clear and unmistakable evidence that the 
injury or disease existed before acceptance and enrollment. 

That is one construction that has been given. 

Mr. Leonarp. That is the statutory language itself, is it not, sir? 

Mr. Mrrcnew. I believe I stopped at the next to the last line, the 
word “enrollment.” 

This witness gave the further view that the language, “And was 
not aggravated by such service” has no real meaning insofar as. re- 
butting the presumption is concerned. It was his interpretation of 
the statute, although the language “And was not aggravated by such 
service” was contained in the statute, that the burden was not upon 
the Government to rebut this presumption by showing clear and 
unmistakable evidence that the preexisting injury or disease was not 
aggravated by service. 

What is your view, if you would give us the benefit of it, please, 
Mr. Leonard, and you, too, Mr. Chapin ¢ 

Mr. Lxonarp. I am afraid I would have to confess, Mr. Chairman, 
that I have no personal view on the matter whatever, 

I would like to point out that the language you have written is a 
degree of proof, apparently, upon the Veterans’ Administration here 
which is considerably greater than would exist in a court as to any 
presumption. But the addition of your last phrase as being included 
within or excluded from the matters which would have to be shown, 
I would say clearly would be a question of opinion of the person 
reading it. 

I can ask Mr. Chapin, but again, as I say, it would be clearly a 
question of personal opinion in reading the language. 

Mr. Mr. Chapin ? 

Mr. Cuarin. Well, it would seem to me that the statute sets up a 
presumption of sound condition of health. And as you suggest, there 
are certain things which can overcome that presumption. If it is 
overcome, then the veteran starts as if the presumption were not in 
the picture at all. 

We have not dealt with these statutes, as you recognize, because 
we do not have litigation under them, and therefore any opinion I 
would have would be rather a cavalier one, I am afraid. 

Mr. Mircnexy. I think we have had some rather cavalier opinions 
before the committee, so we would welcome yours, too. 

Mr. Lronarp. May I point out that, coming from the Department 
of Justice, even the quoting of an opinion usually ends up with the 
opinion being quoted as of highly official status. When we approach 
a statute with which we have not worked in court, when we approach 
a statute which has been written as part of a large group of related 
statutes, each of which impinges upon the other and requires an 
expertise which a lawyer does not have unless this is his field of en- 
deavor, I think a personal opinion simply goes down to the vanishing 
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point of value, and I am afraid I have to consider my own opinion 
in about that category. It just has none. 

Mr. Mitcuett. You have qualified any statement you might make in 
the future, Mr. Leonard. The record will abundantly show that what- 
ever you might say or Mr. Chapin might say should not in any way 
reflect any official opinion coming from the Department of Justice. 
But you are both lawyers. We all construe statutes daily in the 
practice of law. We may be right; we may be wrong. And I believe 
on last Friday your Department was advised that we would welcome 
and appreciate any view and any enlightment that you could give 
the subcommittee as to sections 311 and 353. 

Mr. Leonarp. Yes, Mr. Chairman. That is correct. And we did 
at that time take out the statutes and look at them, and it was at that 
time that, I think, here became obvious something we said previously, 
namely, that the statutes cannot be treated as if they existed apart 
from the whole body or bulk of veterans’ legislation. 

In this particular case, the last phrase of section 311, “and was not 
aggravated by such service,” is a phrase which would appear at least 
on the surface to refer to an entirely different section, which I be- 
lieve also Mr. Downer intends to note; so that it may have been the 
intention of the committee—and this is something which I presume 
each of us would go to the legislative history to find out—that the 
addition of that phrase was intended simply to key this particular sec- 
tion over to the other section, which deals with the aggravation of 
preexisting injury. 

Mr. Mrrcuett. Isthat your opinion, Mr. Leonard ? 

Mr. Leonarp. Well, short of seeing the legislative history of the 
statute, that would be my opinion. 

Mr. Mrrceneti. Would your view of the matter possibly be differ- 
ent, if, in studying the legislative history, you found that the language 
of 311 existed a considerable length of time prior—as it is codified 
today—prior to any other section that refers to aggravation of a 
preexisting injury ? 

Would that have some effect on your construction ? 

Mr. Leonarp. It would certainly have some effect on the construc- 
tion; but then I would have to know what the effect of aggravation 
as of that time was, in the whole system of veterans’ benefits. 

In other words, there might have been an independent right to some 
form of pension or bounty for aggravation of a preexisting injury un- 
der an existing interpretation of that time which was later codified. 

Mr. Saytor. Just a minute. How can you make that statement, in 
view of section 310, which specifically provides for entitlement of the 
basis of injury suffered or disease contracted in the line of duty or for 
aggravation of a preexisting injury, in one of those circumstances? 

Mr. Leonarp. Sir, I thought that was precisely what I had said; 
namely, aggravation may have always been a basis for compensation, 
with or without the specific physical sound condition aggravation 
statute. 

In other words, without studying the legislative history of these, 
which I understand has a very complex history, aggravation may well 
have been the basis for pensions as far back as our republic goes, in 
the same category exactly as a duty injury. 
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Mr. Mrrcnett. Would you say—and I address this to each of you— 
that this section could be construed to require, rebutting the presump- 
tion of sound condition, not only evidence of defects noted at induc- 
tion, not only clear and unmistakable evidence of the preexistence of 
the disease or injury, but a third requirement, that not only must it be 
shown by clear and unmistakable evidence that the injury or disease 
did preexist, but further that this preexisting injury or disease was not 
aggravated by service ¢ 

Mr. Lronarp. Well, I would say this, Mr. Chairman, that any time 
the word “and” is used, you create the form of ambiguity of which you 
speak, namely, that the clause which precedes and the clause which 
succeeds can be taken as joined together or as separate and alterna- 
tive. 

And I think in this particular case you have such a situation; 
namely, you could read the last clause following the “and” as being tied 
in as a part of “existed before acceptance,” or you could read it as one 
of three rather than one of two particular matters here contained 
in this presumption or the rebutting of the presumption. 

I would not know the answer to it. 

Mr. Mrrcenety. I will ask you right at this point, Mr. Chapin, or 
Mr. Leonard, if you would turn to section 332, which was also called 
to your attention, and I will ask if you construe or interpret, then, the 
burden that is placed on the Government to rebut the presumption 
of sound condition to be the same burden that is required to rebut the 
presumption of sound condition as set forth in section 311. 

Mr. Lronarp. Again I wish to record my disclaimer of any personal 
expertise on the matter whatever, and the expression on my part as 
— that solely of an individual attorney looking at a statute not for 
the first time, but with relatively uninformed background. 

On that, I would say that the two are not necessarily the same. 
They use much of the same language, but there are sufficient dif- 
ferences of terminology that an interpretation could be used to dis- 
tinguish them. 

Mr. Mircuetn. What would be the distinguishing interpretation ? 

Mr. Leonarp. I would say that this whole problem of burden of 
proof, which I previously mentioned, which is extraordinarily high 
and beyond that normally required in a court to rebut a presumption 
which occurs in section 311, does not occur in section 332. This is a 
notable difference, by and large, because 332 comes closer to express- 
ing what would be the normal judicial rule in the rebuttal of a pre- 
sumption ; rocenur that there be evidence or medical judgment, i.e., 
there be facts or there be expertise in the subject, sufficient to overcome 
the presumption; whereas under 311, of course, the evidence required 
- eer I quote the statutory language—“clear and unmistak- 
able. 

Mr. MircHe.y. You note, of course, the absence in 332 of the lan- 
guage contained in 311, “And was not aggravated by such service.” 
It is your view, and I think correctly so, that clear and unmistakable 
evidence is stronger evidence, a requirement of stronger proof, than 
the language contained in 332, which says, “Evidence or medical judge- 
ment such as to warrant,” and so forth, and with that I agree. 

But in construing 311, with other than degree of proof, you are in 
effect giving the same construction to the two, are you not? 
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Mr. Leonarp. Well, not necessarily, for this reason: 332 does not 
have the terminal paragraph “and was not aggravated by such 
service.” But then, as I understand it, 332 and 311 are both connected 
to a third section which specifically provides the consideration of ag- 
gravation by service for a preexisting injury. 

The three taken as a single piece can be construed so as to apply to 
each other, as I understand it. So that, in effect, it would appear to 
me—and again I only say “appear to me,” because when I have an 
opinion as to what Congress intended in this statute; it is about as 
meaningless an opinion as I can think of, even though it may be my 
own—that Congress wished to grant the benefits it did for any duty- 
connected service, for any duty-connected injury or disease, whether it 
was original within the duty or whether it was an aggravation—and 
again, “aggravation” is a word which I would think would require 
an enormous amount of interpretation—during the course of duty, by 
the duty; and again you have, it seems to me, an enormous field for 
exploration between aggravation during the course of duty by the 
duty itself or merely by the normal course of the affair. 

And then finally you have these special entitlements in peacetime 
disability, which are really on a completely different footing from the 
other two. 

Now, 311, and the one referring to aggravation, essentially are deal- 
ing with service-connected matters. And 331 and 332, as I understand 
it, are somewhat apart from that. 

Mr. Mircueru. 353, of course, appears under subchapter 6, en- 
titled “General Compensation Provisions.” Therefore, it would not 
of necessity pertain primarily to service connection, would it? It 
specifically says it is in the section “General Compensation Provi- 
sions.” 

Mr. Lronarp. Of course, the phrase in 353, and again I quote, is 
“aggravated by active service’—which to my mind specifically ties 
it in to the fact of service itself, not. merely the period or time of serv- 
ice. But, again, this is something which I am just taking from the 
language as an individual response. 

Mr. Mrreneti. And, of course, we are all handicapped by the fact, 
in construing these statutes, that there has been no judicial con- 
struction of them. 

Mr. Lronarp. Oh, I would say, quite to the contrary. I under- 
stand there is a tremendous backlog of interpretation of these against 
the whole pattern of benefit legislation. Now, it is true that that is 
not—well, I do not know. The word “judicial” is about as ra 
word to use as any I can think of. Today we use the words “quasi- 
judicial,” “judicial,” “nonjudicial.”. The question is whether you 
have a judicial determination by a person who is appointed for a term 
of years. Or can there only be a judicial determination by a person 
who holds office during good behavior? Our three branches of Gov- 
ernment have overlapped in many respects where I would not care 
to say that these are not judicial decisions which have interpreted 
these statutes. I would think they are. 

Mr. Mrrcnevi. Although they are not construed by a court ? 

Mr. Leonarp. Let us say “not by a court of the United States as 
defined in title 28.” 

Mr. Mr. Downer? 
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Mr. Downer. Mr. Leonard and Mr. Chapin, in the interpretation 
of these sections, would you apply the rule of statutory construction 
that the specific takes precedence over the general 

Mr. Leonarp. Mr. Chapin, have you had any experience with this? 

Mr. Crarin. That is one of several rules of statutory construction 
that would have to be considered. 

Mr. Downer. And in that connection, Mr. Chapin, you have noted, 
have you not, that section 353 is contained in subchapter 6, entitled 
“General Compensation Provisions” ? 

Mr. Cuartn. Yes. In the annotations, in the United States Code 
Annotated, its derivation seems to be regulation No. 1(a), part I, 
which is the same derivation as 311. 

And, if the codification of these sections was not intended to make 
any substantive change in law, then I would think 353 would be di- 
rectly referable to section 311. 

Mr. Downer. Along that same line, Mr. Chapin, you have noted, 
have you, that section 311 specifically refers to defects not noted at 
induction, while section 353 makes no reference whatsoever to the not- 
ing or failure to note the defect at induction ? 

Mr. Cuartn. That seems to be true; yes. 

Mr. Downer. Would that cause you to think, then, that perhaps 
the specific application of section 311 is to cases where the defect is 
not noted at induction and 353 is to apply to cases where the defect 


was noted at induction / 
Mr. Cuarrn. I am not sure I followed your question al] the way 


through. 

I think if these two statutes were derived from the same document, 
there is another rule of statutory construction that says you would 
have to read all parts together. And I think you would certainly 
have to give weight to that rule of construction, 

Mr. Downer. To read a}l parts together and to give effect to each 
and every section thereof; is that correct ¢ 

Mr. Cuarry. Where that is possible. 

Mr. Downer. Now, is it not true that the only way that effect could 
be given to section 311 would be to restrict the application of section 
353 to cases where the disability was noted at induction ¢ 

Mr. Cuarrn. I doubt that that is true, sir. I doubt that that is true. 

Mr. Downer. Let me approach it in this way, please, Mr. Chapin. 

Will you please turn to section 101, paragraph 16? Will you read 
that paragraph, please ? 

Mr. Yes; I have read it. 

Mr. Downer. Will you read that aloud, please, Mr. Chapin ? 

Mr. Cuaptn (reading) : 

The term “service connected” means, with respect to disability or death, that 
such disability was incurred or aggravated, or that the death resulted from a 
disability incurred or aggravated, in line of duty, in the active military, naval, or 
air service. 

Mr. Downer. Thank you. 

Now, Mr. Chapin, let us assume that we have an individual inducted 
into the service with no defects noted at induction. Subsequently, 
while on active service, a disability is diagnosed. Now, at this point, 
under section 311, does that not give rise to a presumption of service 
connection ? 
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Mr. Cuarin. I would say the veteran had the benefit of the presump- 
tion that is set forth in 311. The question then would be, “Could it 
be rebutted ?” 

Mr. Downer. Yes. Now, how long does that presumption stay with 
the veteran? Would yousay until rebutted ? 

Mr. Cuarr. I would think so. At that point I think it would 
disappear. 

Mr. Downer. And what would be required to rebut it ? 

Mr. Cuaptn. Precisely what is set forth in the statute. Congress 
could have made a conclusive presumption, but apparently they have 
made a rebuttable presumption, and they have set forth here that it 
can be rebutted, for instance, by clear and unmistakable evidence 
demonstrating that this 

Mr. Downer. All right. Now, at that point, if the Government 
produces clear and unmistakable evidence that this did in fact pre- 
exist service, that would rebut the presumption, in your opinion ? 

Mr. Cuaptn. Yes; as Mr. Leonard has been very clear with you, 
we have not adjudicated cases under these sections. We have not 
litigated cases under these sections. I am sure that the Administrator 
has made construction of it in his regulations, which we have not 
read. We have not had the benefit of the background of the wealth 
of cases that I am sure you are familiar with. 

Mr. Downer. Yes. I understand that. We are not trying to hold 
sea department to anything, Mr. Chapin. We merely want the 

enefit of discussing this with you and getting the benefit of your 
views. 

I would like to ask you, then: Clear and unmistakable evidence 
having been presented to establish the preservice existence of the 
condition not noted at induction, must we not then apply the last 
clause in section 311, which says, “and was not aggravated by such 
services” ? 

Mr. Cuaptn. I am frank to say I do not know what that last phrase 
means, Mr. Downer. I do not know. 

Mr. Downer. Well, subparagraph 16 of section 101, which you 
just read, the definition of service connection, establishes that service 
connection may be proven by proving the aggravation of disability 
during service. 

Mr. Cuaprtn. I do not think there is any doubt about that. 

Mr. Downer. And if you will refer to section 310, the section on 
“Entitlement,” you will note the section begins with this language: 

For disability resulting from personal injury suffered or disease contracted in 
line of dutty or for aggravation of a preexisting injury. 

Mr. Cuartn. That is correct. 

Mr. Downer. So it seems quite obvious, does it not, Mr. Chapin, 
that under section 311, where a disability was not noted at induction, 
it is necessary for the Government in order to rebut the presumption. 
to establish that the disability was not aggravated during service? 
Do you agree with that? 

Mr. Cuarrn. That seems'to be purport of this section, I would say. 

Mr. Downer. And would you also agree, then, that the degree of 
proof which the Government must adduce to estabilsh that it was not 
aggravated by such service is the same degree of proof which they 
must adduce to establish that it did preexist service ? 
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Mr. Cuarrin. Would you repeat your question, please ? 

Mr. Downer. Would you agree that the degree of proof which the 
Government must adduce to establish that a preexisting condition 
not noted at induction was not aggregated by service is the same 
degree of proof they require to eatebhiah the preservice existence ? 

Mr. Cuapin. Well, I am not sure that I accept the premise of your 
question. 

Mr. Downer. Let me put it this way, Mr. Chapin. 

You will agree that, under section 311, for the Government to 
establish preservice existence of the disability not noted at induction, 
the degree of proof required is clear and unmistakable evidence ¢ 

Mr. Cuapin. Yes. 

Mr. Leonarp. May I say at this time, Mr. Downer, just how far we 
have gone out on the question of personal opinions, I would disagree 
with that, not as a department lawyer, but purely as a lawyer working 
on this. 

The statute you have read to my mind spells out the distinction that 
there is no distinction whatever between service-connected and aggra- 
vated injury or disease. 

In other words, we are up against exactly the same thing. Here 
under 311, if a serviceman comes in for benefits and shows that he 
has anything at all which either occurred in or was aggravated by 
service, 311 drops out entirely. 

In other words, this is an exclusion. It would simply be a state- 
ment of fact here at the end of 311. In other words, where the service- 
man has shown a fact of aggravation, the question of whether it was 
noted or not noted at the beginning becomes of no moment whatever. 

In other words, he is now within exactly the same category as if it 
were originally created within his term of service. It seems to me 
that that is the overall scheme. 

Mr. Downer. Then what you are saying is that the presumption is 
with you? 

Mr. Lronarp. No. You would have no presumption in that case. 
In other words, having shown the aggravation which is talked about 
here as being the equivalent of the injury or disease occurring in serv- 
ice, it is no longer of any concern whether the thing preexisted or 
not. 

In other words, if he can show something that happened to him in 
service which created all or any part of his existing condition, then it 
is of no concern for anybody any longer to go back and try to show by 
presumption or otherwise that any part of it preexisted. 

Mr. Mircueti. I am somewhat at a loss at that construction, Mr. 
Leonard. 

You see, we are talking about the burden being upon the Veterans’ 
Administration to rebut a presumption of sound condition in 311. If 
a veteran can come in and show aggravation of an injury or disease 
created during his service, certainly that is not going to do away with 
the presumption that was in his favor. Do you follow me? 

r. Leonarp. No. As a matter of fact, I did follow you, but I 
would disagree. But again, it is purely personal. 

In other words, under 353 you have benefits for a certain type of 
thing. If that is shown, you simply do not return to 311, because 
aggravation by service is made an exception to 311. 
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Mr. Mitrcnett. What do you mean “aggravation by service is made 
an exception”? Are these not requirements that the Government 
must meet; that the burden is upon them? This is a rule of evidence 
we are dealing with. 

Mr. Lronarp. Oh, ves. No question at all. In other words, if the 
benefit is requested upon the basis that such an event during the 
ae service has caused the injury for which the benefit is re- 

uested—— 
7 Mr. Mrrcneti. Do you agree, Mr. Chapin, with Mr. Leonard’s con- 
struction of 311? 

Mr. Cuarry. Not entirely, sir; which I think demonstrates the 
fact that we should not be expressing any opinions on these sections, 

Mr. Mitcneiy. On the contrary, I think that demonstrates why we 
should have more expressions. 

Mr. Crarry. Perhaps it demonstrates the fact that there is room 
for construction, and the statute authorizes the Administrator of 
Veterans’ Affairs to render that construction at the present time. 

Mr. Lronarp. May I go further, Mr. Chairman, and say that I do 
not believe it is within the power of men to draft a statute which 
cannot be interpreted in many ways? And I think, frankly, in this 
veterans’ legislation, which is one of the most complex fields of legis- 
lation I have ever encountered, the opportunities for differing opinions 
on each of these questions must be infinite. 

Mr. Mrrcuett. I would like toask Mr. Chapin: 

Do you agree with his construction of 311 insofar as the last phrase 
is concerned, “and was aggravated by such service” ? 

Mr. Cuaprn. I will stand on my previous statement that I do not 
know what that particular phrase which was tacked on the end really 
‘does mean. 

Mr. Mircneri. T am not asking for this as your opinion, but it 
could be construed so as to require also clear and unmistakable evi- 
dence that the injury or disease was not aggravated by service. 

Mr. Cuaptn. Well, there is that possible construction. I am not 
sure that I would buy it, personally. But there is that possible 
construction. 

Mr. Mrrcuety. But it could be so construed ? 

Mr. Craptn. I can see where that might be one possible construc- 
tion. 

Mr. Mitcneri. As a matter of fact, if you do not so construe it in 
that manner, you could just place a period after the word “enroll- 
ment,” because you are giving no weight or effect whatsoever to the 
language of that section. 

Mr. Carry. If you were to adopt that construction, that would 
be true. 

Mr. Mr. Saylor? 

Mr. Saytor. I first want to say that if Mr. Leonard and Mr. Chapin 
feel that they are here in an official or an individual capacity, their 
very disagreement upon certain of these sections has pointed out 
some of the things which the members of this committee have felt 
should be brought to the attention of the Veterans’ Administration. 

And with the inconsistency which we find among the boards that 
represent the Board of Veterans Appeals, what this committee is 
trying to do is to see to it that the same interpretation of a set of 
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facts is placed in each case in the matter of each veteran that comes 
before a board. 

I would like to ask you, with respect to section 311: Is clear and 
unmistakable evidence, in the opinion of you gentlemen, the same 
as the preponderance of the evidence ? 

Mr. Leronarp. I would say it goes more to the nature than to the 
quantity of evidence. The words used are specific as to the quality 
of the evidence concerned. 

Mr. Sartor. Then if a Board of Veterans Appeals were to take an 
isolated sttatement made by either a veteran, in his interrogation by au 
doctor, or an isolated statement by a friend or neighbor, would this 
be, in your opinion, clear and unmistakable evidence ¢ 

Mr. Leonarp. It would, of course, entirely depend upon the nature 
of the statement. In other words, certain statements I think would 
be clear and unmistakable evidence, and certain other statements 
would be merely so much hearsay. 

If the veteran had said to his neighbor, “I don’t think that my 
hand is well today,” I do not think that is clear and unmistakable 
evidence of anything, probably, other than a desire to get out of the 
gardening. On the other hand, if he had said that his hand had 
dropped off, I think it would be clear and unmistakable evidence of 
some form of injury. 

Mr. Sartor. Well, let me pursue this a little further, Mr. Leonard. 

In the course of interrogation by the doctor of the man in the serv- 
ice, the statement is made that when he was 10 or 12 years of age his 
joints ached. Do you think that that statement in and of itself 
would be the basis for a Board of Veterans’ Appeals saying that a 
veteran had a preexisting condition of rheumatic fever ? 

Mr. Leonarp. I would say this, that whatever determination was 
given to the meaningfulness of that statement would be a medical 
problem. Whether boys of 10 years old have joints that ache is 
something I couldn’t possibly venture an opinion on. 

In other words, if he said, “When I was a boy of 10 I ceased 
breathing for 5 minutes and turned blue,” it might have some medi- 
cal significance. I do not know. Certainly in this particular case, 
I do not know whether the joints of 10-year-old boys ache normally 
or not, or whether there are a thousand causes. 

I think the real thing is that occasionally there must be medical 
facts which are unerring direction pointers to some particular condi- 
tion as far as our medical knowledge goes. ‘Those particular pointers 
would be clear and unmistakable. 

Where you take, let us say, a feeling of lassitude, which I should 
expect to be a medical signpost of almost anything, it probably is 
not clear and unmistakable evidence of anything. So again it seems 
to me you have got to go back to the doctors in every one of these 
questions; not to the lawyers. 

Mr. Sartor. Well, that being the case, now I am asking for your 
personal opinion, because this could not be a matter of opinion for 
the Justice Department. 

Following that statement, do you feel that this committee might 
render a real service to the veteran and to the country if they insisted 
upon the facts that each board contain two doctors instead of two 
lawyers and one doctor ? 
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Mr. Leonarp. I am really sorry. I could not even give you an 
opinion on that. I rather favor my own profession. 

Mr. Sartor. Well, I favor our profession, too; making sure that 
lawyers find full employment. 

Mr. Lxeonarp. Certainly there would be questions that would be 
wholly medical. There would be others that would be wholly a 
question of, let us say, fact as we lawyers think of it; that is, a succes- 
sion of events leading by deduction to an unavoidable conclusion. On 
that I would prefer, frankly, to have lawyers rather than doctors. 

Mr. Sayror. But for the interpretation of medical facts, should 
we not have doctors rather than lawyers? 

Mr. Leonarp. That would certainly be my thought. 

Mr. Saytor. So we might inform the Administrator of Veterans’ 
Affairs that there might be a certain class of cases which are coming 
before him where he had better look to the rearrangement of the 
board and place a majority of doctors on it, rather than a majority 
of lawyers in every board. 

Mr. Leonarp. Well, I, of course, have no sufficient knowledge of 
the internal organization of the Veterans’ Administration and of the 
boards to say that these are not today considered by panels or single 
doctors who are specialists. But I am certain that somewhere within 
the Veterans’ Administration, medical questions receive medical 
consideration. 

Now if you are saying that the veteran has no chance to bring 
forward controverting medical opinion, yes, I would rather shake 
at that. But if he can bring forward any opinions of his own, his 
own doctors, his own specialists, and they are considered by other 
doctors, other specialists, somewhere in this administrative process, 
then I would see no point at the purely appellate level in having 
doctors in any, let us say, majority quantity. 

Mr. Sartor. Going back just a little bit, to a former statement 
of yours, in which you said that medical science being in some fields 
fairly sure that there are certain signposts which point to certain 
diseases, with no exception, if competent medical authorities 
disagree—— 

Mr. Leonarp. Then my generalization is ruined. 

Mr. Saytor. In other fields, then, what is necessary for the Board 
of Veterans Appeals to establish clear and unmistakable evidence in 
those types of cases? 

Mr. Lronarp. Well, I must have missed something you stated there, 
because you said if the doctors do not disagree but there is disagree- 
ment in some other field. 

Mr. Saytor. No. There are types of cases in which I think all 
doctors agree. And in that respect I think you are correct that 
there are cases in which the medical profession can pick out certain 
symptoms and, with unfailing accuracy, tell you that a patient has 
a certain disease. But there are many other fields in which medical 
experts will disagree from the same symptoms as to what the disease 


is. 

Now, in those types of cases, what is necessary for the Board of 
Veterans Appeals or the Administrator of Veterans’ Affairs to pre- 
sent, to overcome the presumption of soundness? 
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Mr. Leonarp. Well, of course, you move from one extreme to the 
other extreme by a series of infinitely small steps; and at some point 
you reach a borderline where every doctor can have his own per- 
sonal opinion. At that point I suggest that somebody has to draw 
the line. I think when you have reached the borderline, where every 
doctor could have a personal opinion of his own, and the entire matter 
turns upon this question of opinion and nothing else, taking that as 
a hypothetical, I would say then that you do not have clear and 
unmistakable evidence. 

Mr. Sayror. That has been my contention all along, I might say to 
you, Mr. Leonard. And in a series of cases which I have followed 
carefully, I find that the Board of Veterans Appeals does not follow 
your reasoning. 

Mr. Leonarp. Well, perhaps they think that two out of three doctors 
incline their way. 

Mr. Sayvor. That is all, Mr. Chairman. 

Mr. Mircuei.. If we may go to your report which you filed with 
the committee, Mr. Leonard, you state: 

In view of the fact that the allowance of such claims is purely a matter of 
bounty or grace, as distinguished from the recognition of any legal obligation 
of the Government, it is believed that the existing policy of not making such 
determinations subject to judicial review should remain undisturbed. 

That is on page 2 of the printed report. 

You do refer further in your report on some occasions to these bene- 
fits as being gratuities ; am I correct ¢ 

Mr. Leonarp. That is correct. 

Mr. Mircue.n. Now, what isa gratuity / 

Mr. Leonarv. Well, unhappily, the choice of words in this field is 
a very difficult one. From the Revelations War on up, the word 
“nension” and the word “bounty” were fairly clearly determined. The 
word “gratuity” is not a good word, by and large, although it is being 
used in this field; since gratuity assumes that utterly nothing is given 
in consideration of the return. And of course, I suspect that there 
might be a constitutional question were the Congress to legislate for 
any particular class of individuals with nothing whatever in return 
to mark them out. 

Here you have the giving of a benefit, a bounty or a pension, spe- 
cifically in return for the performance of a service which the individual 
is required to perform. This is the essential nature of it. There is 
not the free legal concept of a voluntary consideration which is placed 
forward on this. Therefore you have created upon the Government 
more or less of an obligation which arises out of a relationship between 
the two, which has no basis in the law, which has no background or 
 aesese ny in the law, against which no legal principles can normally 

used. 

You approach a relationship which the Supreme Court has on oc- 
casion remarked is an extraordinarily close one, in effect almost a 
personal one, between the Nation and its veterans, between the Nation 
and the people who have fought for it. lees 

The concept of a judicial review is the application of what we con- 
sider to be the rules of law to a given fact situation. 

To the extent that this falls within any accepted pattern of 2,000 
years of law, it is judicially reviewable. To the extent that it is a 
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situation not having a parallel in the law, it should not be judicially 
reviewable, because the purpose of so-called judicial review is the ap- 
plication of law against the facts. 

Here, as I understand the situation, far and away the great majority 
of all claims are factual problems, difficult factual problems. The 
problems of law are the problems of the relationship between the 
executive which administers the law and the Congress which passes it. 

So that in effect, the relationship is one entirely apart from the third 
branch, which does not participate in the creation or the extension of 
this particular form of pension or bounty. And this is something 
which the courts, in an unbroken line of cases, have taken note of. 

We have noted a few of them. I believe it is a situation which re- 
tains more flexibility in the hands of Congress and committees like 
this than it ever would have once submitted to the courts. Again, 
from the point of view of the pure administration of the courts, which 
is a subject with which we have to be concerned, as nearly as we can 
tell—and again we go back now to a question of wide-open opinion— 
if these were submitted to the district courts, for example, they would 
double the entire caseload in the United States. They would not only 
double the number of judges required, the number of courts required ; 
they might very well turn out to double the size of the Department of 
Justice, which, it so happens, I would not care to see, but it would also 
double the number of law-enforcement aids. I think in the last analy- 
sis it might very well redound more to the benefit of my individual 
profession than to the veterans themselves. 

For this reason, today you have an administrative scheme which 
admits, on each of these claims, nonjudicial matter which is highly 
favorable to the veteran, and none which is not favorable to it. 

In other words, the entire leaning here is toward the veteran, or at 
least so I am given to understand, and the number of these claims 
which are granted seems to indicate it. Once you get to court, the 
court has to review against a background of rules. 

Now, I noted that the speaker immediately prior pointed out you 
would pretty much have to abandon the whole system of rules in the 
courts in order to review these cases. And that is quite true. You 
would have to throw the Federal Rules of Civil Procedure overboard 
in order to get before the court precisely the same record which you are 
now getting before the Veterans’ Administration. 

Was it Mr. Morse, Mr. Bradford Morse, who pointed out some of 
the nature of the testimony they take, some of the nature of the evi- 
dence they take, in order to get this record as full as it could be? 
This you cannot do in a court. 

Moreover, they can handle these things so that the veteran is receiv- 
ing at least a judgment in this matter in a relatively short period of 
time. If he were in the eastern district of New York and making an 
application on the trial calendar up there, he would wait 4 years for a 
decision on a highly limited form of evidence. 

The other suggestion in this series of bills appears to be the idea for 
the creation of special courts. Now, the reason this is said, as I 
understand it, is that they will be, and I quote from the justification, 
“independent.” 

Now, “independent” I presume is a word that means independent 
of the Veterans’ Administration. I do not believe that anybody could 
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argue that the Veterans’ Administration is not about as independent 
an organization under existing statutes as exists within the executive 
department. In fact, possibly more so. This whole matter is a trust 
proposition, at the present time. If you were starting from scratch to 
set up a totally independent agency to handle these matters, I think 
you would come very close to your present statutes on the Veterans’ 
Administration. 

So when you say you want to then go from that to another step 
which will be “independent,” you are never going to be independent 
of people. You are never going to be independent of ambiguities. 
You are never going to be independent of people who disagree with 
what somebody else has decided. 

And when it goes to the court, we may speak of precedents, but they 
are going to be very few. ‘There have been many cases, I am sure, as 
each of you know, in which the nine circuits have come to complete 
disagreement on many points of law, on which some of them have dis- 
agreed rather violently with the Supreme Court on points of law. 

And, of course, at the district court level, the decision of a particular 
district does not constitute binding precedent in any form on any 
other particular district. And I am sure that we would get differences 
of opinion in the same area that we are now in, in the insurance cases 
for veterans, and in the other types of cases where veterans have a 
contractual right, where we have literally thousands of cases on which 
the courts divide, on which there are enormous questions of interpre- 
tation which we have to fight through the courts, on which the circuits 
divide; so that we have really the same thing as the Board of Vet- 
erans’ Appeals, merely before different people. 

This is what it comes down to. We will have somebody else’s opin- 
ion on the subject. And I suppose in any of this, there comes the 
point where the number of opinions that you can add to a given file 
has to stop; either that or simply pass legislation that any claim for 
a benefit should automatically be granted. 

Mr. Mircney. Now, back to the question concerning the definition 
of gratuity. And you did refer to it, and you mentioned the words 
“bounty or grace,” which were in the language which I quoted directly 
from the report. 

Also in the same sentence you say, “This is a question of bounty or 
grace’—as distinguished from the recognition of any legal obligatiton 
of the Government. 

Mr. Leonarp. May I say that I believe I used “bounty or pension,” 
rather than “bounty or grace.” “Grace” to my mind has somewhat 
the same infirmities as gratuity. 

Mr. Mrircuett. I am quoting correctly the word “grace,” as distin- 
guished from any legal obligation, or bounty of the Government. 

I think from your definition of “gratuity,” there again people differ 
as to what constitutes a gratuity, do they not? 

Mr. Lronarp. People might very well, yes, of course. 

Mr. Mrrcuety. Section 310 states in substance that for disability 
resulting from personal injury, and so forth, contracted in line of duty 
in active military and naval service, and so forth, during period of 
war, “The United States will pay to any veteran thus disabled.” What 
does that language mean? Is this a statute creating a gratuity to a 
certain class of American citizens? 
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Mr. Lronarp. I would say yes, in the same sense that the statutes 
which gave land to people who would move west was a gratuity. In 
other words, the Government attempts to accomplish a certain purpose 
and makes a grant of something which the law does not recognize as 
an obligation in order to accomplish it. 

Mr. Mrrenety. All right. A statutory liability is created by section 
310. Statutory liability against the Government in favor of the serv- 
ice eae who ty under the terms of the statute. 

Mr. Leonarp. A statutory right is set up. I would not say a statu- 
tory liability, because that presumes the conclusion that this has been 
placed in a court and has become an enforcible right. 

Mr. Mrrene.t. There is an obligation to pay on behalf of the Gov- 
ernment. 

Mr. Leonarp. There is a direction to pay, yes. 

Mr. Mrrcnett. What is the difference between a direction to pay 
and an obligation to pay ? 

Mr. Leonarp. An obligation is enforcible. A direction is not. 

Mr. Mrrcenewy. Tell me why this would not be enforcible. 

Mr. Lronarp. The Government is not suable except upon its consent, 
in any form, whether it is a legal obligation or not. This, of course, 
is merely basic law. 

Mr. Mrrenery. You think there is really no obligation to pay on 
behalf of the Government ? ; 

Mr. Lronarp. I am merely trying to keep away from the words 
which indicate that Congress has created it legally enforcible. In other 
words, Congress has declared the right in this particular case and has 
directed certain people to carry it out. _ 2 

Mr. Mrrcnet.. Would you say the right of suit under the Federal 
Tort Claims Act createsa direction? 

Mr. Lronarp. That creates an obligation in the very sense I am 
talking about, namely, a legally enforcible obligation. 

Mr. Mircnett. Was there in the common law precedent for the 
statute before the Federal Tort Claims Act ? r ' 

Mr. Lronarp. The Federal Tort Claims Act is defined in terms of 
the liabilities of a private citizen. There are certain governmental 
exceptions, but there are few. 

Mr. Mrrcneryi. You mentioned a few moments ago the divergence 
of opinion in the courts, Federal and State, in the circuit courts of 
appeals, and certainly in the district courts. Judges do differ. Do 
you think it consistent with your experience within the courts that 
out of 47,000 cases decided there were only 15 dissenting opinions filed 
in 1 given year? 

Mr. Leonarp. Are we speaking of the courts now ? 

Mr. Mrrcneti. Speaking directly of the Board of Veterans Appeals. 

Mr. Leowarp. I am sorry; because I was certain that could not 
apply to the courts. They are in much greater disagreement than 
that. 

I would say tha‘ that is not at all surprising to me, Mr. Chairman, 
for this reason: that the whole tenor of these statutes and the whole 
tenor of the regulations, as I have seen them—and again I point to 
the fact. that we do not operate with them as such—has been that all 
doubts are resolved in the veteran’s favor. 


di 
be 
cr 
B 
be 
al 
a 
CO 
pl 
m 
tl 
Ww 
ol 
th 
in 
sy 
th 
ac 
he 
re 
Ww 
al 
Ww 
m 
al 
pe 
ay 
le 
al 
se 
is 
is 
a] 
b 
Pp 
a; 


ites 

In 
Ose: 
as 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2813. 


Now, if that be true, you are obviously going to have far fewer 
dissents than where you move over into a judicial procedure where 
both sides are presumed to have the same right to a judgment. 

Mr. Mircurts. You are speaking of your construction of statutes, 
creating this right that you referred to, to receive benefits. You are 
speaking merely of theory, now, not of the actual operation of the 
Board— 

I mean, it is your construction that these statutes are all for the 
benefit of the veteran. Is that what you are saying? 

Mr. Lronarp. Oh, no; quite the contrary. I presume if they were 
all for the benefit of the veteran, we mer it nothing like so large 
a scheme. It is all for the benefit of certain veterans under certain 
conditions. Were it not for that, we would not have half of these 
problems. 

No. Apparently I was not at all clear before. In the decision- 
a process which any court or board or individual must go 
through, if he does not have a presumption, one way or the other, 
where doubt occurs, as with a jury in a criminal case, there are obvi- 
ously going to be far more differences of opinion than there are where 
the question of doubt is to be resolved in a particular direction. 

Now, that is why I should think there would be far fewer dissents 
in the Board of Veteran Appeals than there would be in the judicial 
system as such. 

Mr. Mircue.u. If you are assuming that these presumptions and 
the rule of resolving a reasonable doubt in favor of the claimant are 
actually applied. 

Mr. Lronarp. I am assuming this on the basis of statements which 
have been made by the Veterans’ Administration. That is quite cor- 
rect, of course. 

Mr. Sartor. Mr. Leonard, does it not seem rather remarkable to 
you, in view of your recent statements, that you had 46,696 cases in 
which the presumptions were in favor of the veteran, and you only 
allowed 3,326 and you denied 39,472 and you remanded 3,656, with 193 
withdrawn and 49 dismissed? Does it not seem to you, as a reasonable 
man, that somebody is not following out the direction of Congres that 
all reasonable doubt was to be in favor of the veteran, when that small 
percentage is only decided in his favor? 

Mr. Leonarp. May I ask the number of claims from which those 
appeals arose? In other words, how many were granted at the trial 
level? This, it seems to me, would be the key to this. 

Mr. Sartor. That the Veterans’ Administration has not given us 
any record on. 

Mr. Leonarp. In other words, if the 42,000 cases, let us say, repre- 
sented only 5 percent of the claims being made on the Veterans’ Admin- 
istration, then what I said about the favoring of the veterans, I think, 
is quite obviously true, that only the most desperate cases go up on 
cent — therefore the percentage reversed on appeal would actually 

small. 

I have not the figures at all for the courts. I would say that 10 
percent remanded and 10 percent reversed is probably a high percent- 
age favoring the appellants, contrasted to the judicial system. 

Iam sorry. I would need the figures, really, to point to it. But in 
view of the fact that the appeal is relatively without cost, contrasted 
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to the court system, that virtually everyone takes one, regardless of the 
virtues of their case for that reason, I should assume, it might turn out 
to be quite a high percentage. It would be very hard to say without 
much more elaborate statistical analysis. 

Mr. Saytor. That is all, Mr. Chairman. 

Mr. Downer. Mr. Leonard, the Career Compensation Act provides 
for the payment of disability retirement pay under certain circum- 
stances. Do you consider that a legal liability 

Mr. Leonarp. I am not at all clear, Mr. Downer. Does the indi- 
vidual to be benefited contribute to this fund ¢ 

Mr. Downer. To disability retirement pay ? 

Mr. Leonarp. This is a straight disability ? 

Mr. Downer. I am speaking of disability retirement pay adminis- 
tered by the services. 

Mr Saveniion, If it is definitely a part of the pay of services which 
are being performed, I would say “Yes.” In other words, if it is 
part of the employment contract. 

Mr. Downer. ‘And if not a part of the employment contract, you 
would say it was not? 

Mr. Leonarp. If this is payable for disability which occurs after 
the termination of Federal employment and without connection to it, 
it would definitely not be an obligation and not part of the employ- 
ment contract. If it occurs during, as part of what we might call a 
benefit scheme, such as they have today, fringe benefits or otherwise, 
yes, it would be part of the employment contract. 

Mr. Downer. There is no contract of employment, is there, between 
the Government and a member of the Armed Forces ? 

Mr. Leonarp. And a member of the Armed Forces? I am not at 
. certain. As the courts have said, that is a very specialized relation- 
ship. 

Mr. Downer. Let me state this.. The Court of Claims has jurisdic- 
tion over disability retirement claims. 

Mr. Leonarp. Yes. 

Mr. Downer. Would you object to the fact that the Court of Claims 
has such jurisdiction ¢ 

Mr. Leonarp. No, not the slightest. 

Mr. Downer. And would you distinguish between disability retire- 
ment claims and disability compensation claims ? 

Mr. Lronarp. I am trying to distinguish in my own mind between 
disability retirement and disability compensation. I am either not 
understanding your question, or these words have a meaning that 

Mr. Mrrcneti. I think Mr. Downer is saying in the first instance 
the retired military person receives this disability retirement benefit. 
Second, the veteran receives disability compensation. 

Is that it? 

Mr. Downer. Yes. And he might be eligible to receive either, but 
of course he cannot receive both. 

Mr. Mrrcuewy. One, of course, is reviewable by a court, the Court 
of Claims. That is the disability retirement. The other is non- 
reviewable, and it is the position of the Department of Justice that 
it should not be reviewable. 

Now, can you distinguish between the two? 
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Mr. Lxonarp. I do not really think there is much difficulty in dis- 
tinguishing. Let us assume that the veteran is on active service at 
the time the disability occurs. My understanding is that he can go to 
the Court of Claims. If we have a person who is on active service 
and is injured during that time, his Guin to disability retirement as 
such is entirely different than the one we are talking about now, is it 
not? The subsequent compensation ? 

Again, you are leading me into a field of statutes, it seems to me, 
that are of great complexity, and you distinguish the person on active 
service and receiving medical service as part of his reward for doing 
that, part of which is that he builds up a retirement benefit. This 
of course, is something that keeps him serving during this period of 
time and is closely analogous to what I previously referred to as being 
part of his employment compensation. 

Now, whether there is a true contract of employment between the 
Army and an Army officer, I certainly would not care to say. 

Mr. Mitcueti. You could say the same thing if you were going to 
write in retirement provision for military personnel as being ~ of 
a contract of employment, that also the statutory benefits provided for 
one who has served on inactive duty are part of the contract at the 
time he enters upon that contract of service. There are certain rights 
created by statute which should come into the particular class that is 
covered. Would that not be correct ? 

Mr. Leonarp. Well, as I say, it had been my thought that rdless 
of whether he is a reservist, a regular, or anything else, if he is in- 
jured actually during active service, he is taken care of on an entirely 
different system; namely, he can get a retirement disability from 
active service, canhe not? Oram I wrong on that? 

I am sorry. I just do not know the answer to it. There are dis- 
tinctions made on this, I know. And the basic distinction is between 
what we might call the general disability and the specific injury. But, 
no, I cannot point out any difference on this point. 

Mr. Downer. If disabled, he may have entitlement to disability 
retirement pay or to disability compensation from the Veterans’ 
Administration—each of them a benefit created by statute. In con- 
nection with each of them, the evaluation of the disability is deter- 
mined by the application of the Veterans’ Administration rating 
schedule. In the case of disability retirement pay, the claimant has 
a right to sue in the Court of Claims. If the same individual, instead 
of asking for disability retirement pay, applies for disability com- 
pensation, the decision of the Administrator is final, and he has no 
right to sue in the Court of Claims. 

Do you consider that to be inconsistent ? 

Mr. Leonarp. No. I cannot see any inconsistency. The very title 
of the statute which you cite, “Career Compensation,” seems to me to 
make exactly the distinction which I have mentioning. 

Mr. What is that distinction 

Mr. Leonarp. If you have a service to which you want to draw 
people to perform voluntary service—in other words, you want them 
to come in and give up their career, establish a career in the military 
or otherwise, and then you offer them certain rates of pay, advance- 
ment, retirement, and you do whatever a corporation would do for 
a person it wanted to come to work for it—this to my mind is merely 
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a form of inducement. It has nothing whatever to do with the fight- 
ing of a war, when you simply draft in your general population, who 
are obligated, frankly, as citizens of the country, to fight. I mean, 
this is a basic obligation of every citizen. 

Mr. Also low-rate insurance? 

Mr. Leonarp. I seriously doubt that anyone is induced to fight a 
war because he got low-rate insurance. 

Counset. I do not think, perhaps, Mr. Leonard understands that 
the Career Compensation Act applies to the man who may not make 
a career inthe Army, also. There is no distinction there. 

Mr. Leonarp. I thought that is what I was trying to point out, 
that career compensation applies to the man who stays in it. 

CounseL. Yes, but the law is applicable to a man who stays in a 
brief period of time as well as 30 years. I do not think your distine- 
tion in answering Mr. Downer is valid, because it applies to both. 

Mr. Leonarp. This proves what I started out by saying, that a 
shoemaker should stick to his last and not get into what is certainly 
one of the most complex series of legislative enactments, I believe, 
that are on the books. 

Mr. Mircue.t. Just as a matter of philosophy, do you agree with 
this: ‘Nothing is better calculated to promote reasoned, careful de- 
cision than the knowledge that it may be upset on review?” 

Mr. Leonarp. As a matter of philosophy, I think I would have to 


di 
Mr. MircHe.y. Do you want the citation from the U.S. Supreme 


Court? 

Mr. Leonarp. Was it a unanimous decision, by any chance? 

Mr. Mircue.t. I would like each of you to reply to this. 

But why do you disagree? 

Mr. Lzonarp. The existence of that statement ? 

Mr. Yes. 

Mr. Lzonarp. The existence of review tends always to a much 
shorter and quicker handling of a matter in a lower court. The as- 
sumption is that any errors made will be corrected, and we can pass 
that much of the burden on to the next level. 

In any executive agency around Washington, there is a certain 
tendency to do this, as I am sure there is in congressional committees 
and the like: that if you know a matter is going to be reviewed, the 
tendency is to look it over quickly, concur, and pass it along, because 
somebody else is ultimately going to have the responsibility in the 
matter. 

Mr. Mrrcuetu. I hope that many decisionmaking agencies are not 
following your reasoning. 

Mr. Lzonarp. Do not carry it to an extreme. There are many fine 
opinions which are put in by people below. All I am saying is that 
I do not entirely philosophically agree that you reach absolute equal- 
ity by knowing there is a review level. I am certain in my own mind 
that many people below a review level consider the reviewer as one of 
the factors in their decision. 

Mr. Mircue.t. I think that your statement is one of the best argu- 
ments for eliminating everything between the bottom and the top. 

Mr. Lzonarp. Of course, we are talking only philosophically. 
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fight. Mr. Mrrcuext. Mr. Chapin, shall I repeat this? “Nothing is better 
, Who § calculated to promote reasoned, careful decisions than the knowledge 
mean, | that it may be upset on review.” 


Mr. Cuapin. Well, frankly, I would think you have many con- 

| scientious employees in the Cetsnena’ Administration, and I do not 

ght a think to put a man over him with a whip would necessarily make him 
any more conscientious. I can see where there are times when a person 

s that |) would be influenced by the possibility of reversal, but I think by and 

make | jarge you will find that you have conscientious employees who are 
adjudicating these claims now. 


t out, fr. Mircnet,. As a matter of philosophy, do you concur? 
Mr. Cuartn. Not entirely ; no, sir. 
3 in a Mr. Mrrcueuy. And solely on the basis of the conscientiousness of 


stinc- employees 
Mr. Cuaptn. I would think there might be many factors, but that 
hat a) isthe onethat I singled out, sir. 
ainly Mr. Mrrcue.u. I apparently should not gather, but I will ask you 
lieve, the question: In view of the intermediate reviewing processes that 
you referred to, and the tendency, as you stated, to merely concur and 
with F pass it along, you would not be advocating doing away with our U.S. 
ul de-§ Circuit Courts of Appeals, would you! 
Mr. Leonarp. No; quite the contrary. I think they are essential. 
ve to} Actually, the judge in the court below will always consider his cir- 
cuit court judges, what their preferences and what their rules are, 
reme | and the particular matters they want to consider. This is part of the 
judicial process; just as the circuit court in turn not only considers the 
Supreme Court opinions as such but will consider whether the ques- 
tion is one which will go further or not. This I am sure has vie 
influence on court opinions. The expectation that a matter will be 
reviewed or will not be reviewed, I think, has some effect. on it. If 
what you are seeking is a perfectly even-handed opinion, the review 
much to some extent holds it back. 
1@ as- would say, for example, taking the example we have before us in 
pass |) these proposed statutes for judicial review of the Board of Veterans 
Appeals, you would find that the Board of Veterans Appeals, in effect, 
: was attempting to shape these toward a court review. After all, the 
'ttees | wish to stand well in the ultimate light of the court. To do that, 
il, the | think that the statement made by Mr. Morse would inevitably come 
cause | about, that they would start. becoming more judicial themselves, they 
1 the {| would start restricting matters; and more and more you would be 
setting up a petty judiciary in the place of the general administrators 
not | you have now. 
This is inevitable, 
’ fine Mr. Sartor. Well, now, let me pursue this a little further in the 
that | administrative field that we are in. 
qual- Under the laws on the books at the present time, which set up 
nind § a Board of Veterans Appeals, the Administrator of Veterans Ap- 
ne of | peals has the right to personally review any case in which an adverse 
decision or in which a favorable decision has been handed down. 
rgu- Now, if, between the present Board of Appeals and the Admini- 
P. strator, the Administrator sets up another or an intermediate appeal 
ys board, what would be the effect of that ? 
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Mr. Leonarp. I think simply to grind up that much more time, 
frankly. 

Mr. aviite, In other words, you do not feel that—— _ 

Mr. Lzonarp. My understanding was that that was tried at one 
time, was it not? There was a small group attached to the Adminis- 
trator’s office, when the Administrator was required to review cer- 
tain appeals, and he got approximately a thousand a year, or es 
and some group in his office handled those. I am not sure, but 
have an idea that that was tried. The more levels of review you 
add, obviously the more time you add. e% 

And if you are seeking for a certain direction of decision, you can 
always accomplish it by sufficient degrees of review. It is so much 
more simple to do it simply by setting your statutory standards to 
where you want them in the first place, than merely accomplishing 
the result by adding review after review until you find somebody 
along the line that is going to have an opinion in a given direction. 

Mr. Sartor. In other words, you do not feel that even if within 
the agency itself there was another board of review it would have 
the offect of creating more dissenting opinions, causing the members 
to really carry out what Con intended in section 311 and section 
353, of the Veterans Benefits Act ? 

Mr. Leonarp. As I see it, you have asked me two things. One, 
whether it would cause a ter number of dissents. To that I can 
only reply that that would entirely depend upon the type of question 
you let go to that further appeal. 

Secondly, you asked me as to carrying out the congressional intent 
in section 311, which I take it is loaded in the sense that a specific 
intent is assumed. I do not know what change it would have on what 
the congressional intent was, because as I previously stated, I do not 
know the congressional intent in section 311. 

And if there is a congressional intent which differs from any exist- 
ing administrative practice, I should think the best of all possible 
pe would be to modify section 311. 

r. Sayxor. Either that, or have the Board modify its interpre- 
tation. 

Mr. Leonarp. Well, it is ever so much simpler to give all the Board, 
simultaneously, a new rule of interpretation. 

In other words, if that last clause is to be deleted from 311, it can 
be easily deleted. If it is to be expressed in a separate sentence, it 
can be expressed in a separate sentence. 

If, as 1 gather today, there is sentiment for putting it as part of the 
clear and unmistakable evidence burden on the Administrator, that 
can be specifically done. 

In other words, whatever 311 says specifically will be administered, 
I presume; and this, it seems to me, is the form of administration 
desired, rather than merely seeking a difference of opinions up to 
the point where you get as many opinions as you want in a given 
direction. 

Mr. Mrrcuett. You stated, Mr. Leonard, that there appeared to be 
sentiment for applying the clear and unmistakable rule on aggrava- 
tion. This is a matter that has caused a great deal of confusion, and 
the committee is certainly interested in whether or not the Board of 
Veterans Appeals is correctly construing and then applying to the 
cases the correct construction, carrying out the intent of Geaguath 
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Mr. Leonarp. Mr. Chairman, let me very quickly and very thor- 
oughly revise my statement to say that the Chair and the committee, 
here, have indicated not the slightest direction one way or the other. 
You have merely advised me that this is one of the matters which 
there has been discussion about, and therefore when I refer to senti- 
ment, it is as to a discussion already taking place outside this com- 
mittee, apparently. 

Mr. Mircuext. If there is a further, I want to thank both 
you, Mr. Leonard, and you, Mr. Chapin, for your appearance and 
presenting the views of the Department of Justice on the subject 
matter of these hearings. Most particularly, I want to thank you, 
personally, and the members of the committee for your willingness 
to give — unofficial but personal opinions on the matters we have 
been seeking an answer to. 

Mr. Leonarp. Mr. Chairman and gentlemen, my thanks for letting 
us appeee before you here today. 

r. Sartor. I might say when you return and speak to Mr. Walsh 

ou might call his attention to the fact that there is quite a field o 
aw under the title of veterans’ benefits. And it might behoove the 
Deputy Attorney General to assign several of his budding young 
lawyers down there to this field, so that we might have a place where 
this committee and the Administrator of Veterans’ Affairs can call 
upon the experts in this field. : 

Mr. Mrrcue.y. Thank you, gentlemen. 

The subcommittee will stand adjourned. 

(Whereupon, at 11:50 a.m., the subcommittee was adjourned.) 

Nore.—Since conclusion of the hearings the chairman of the special] 
subcommittee has received a letter relating to the subject of the hear- 
ings from Mr. Bradford Morse, Deputy Administrator. 

he letter follows: 


May 10, 1960. 
Hon. ERWIN MITCHELL, 
Chairman, Special Subcommittee of the House Committee on Veterans’ Affairs, 
House of Representatives, Washinyton, D.C. 


DEAR Mr. MITCHELL: On Friday, April 29, during my appearance before 
your special subcommittee, I identified several areas under consideration with a 
view of strengthening and improving appellate operations in the Veterans’ Ad- 
ministration. It is my impression you wished to be advised of any immediate 
progress toward decisions in the areas identified in connection with the commit- 
tee’s deliberations. 

I have now directed the Chairman of the Board of Veterans Appeals to ex- 
plore forthwith the fnatter of funds to permit expansion of the Board by ap- 
pointing additional members. At present there are 37 members. The law 
authorizes “not more than 50” (38 U.S.C. 4001). Aside from our own study 
of this problem, it is my feeling that the testimony before your special sub- 
committee concerning time available per case for study and decision is demon- 
strative and corroborative of the need for increase in Board membership. 

I have directed the Chairman of the Board of Veterans Appeals to take all 
feasible steps toward expansion of our training program for the Board mem- 
bers and supporting professional staff. This will include seminars and periodic 
refresher training, aimed at maximum uniformity and quality of appellate de- 
cisions. To the same end, the Chairman is instituting a detailed study as to 
feasibility of an expanded system of cataloging and indexing selected appellate 
decisions. 

A quality review system, which will afford a desirable and valuable safe- 
guard as to uniformity and quality, is in process of development. I have 
directed that this system be completed and installed as quickly as possible. 
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The Board’s procedures for rehearings on allegations of error have already 
been revised to provide, instead of rehearing before the same group which 
originally decided the matter, a procedure more nearly approaching the “en 
banc” rehearing of an appellate court. 

The General Counsel has been directed to establish a project of critically 
reviewing all existing “Administrator's decisions.” These are by law prece 
dents binding on the Board of Veterans Appeals. This review will insure 
that these precedents stand well in the face of the law of our times. 

I believe you know that coincident with the regulatory revisions necessitated 
by recent codification of veterans laws, the Veterans’ Administration under- 
took a complete revision of its regulations with a view to greater clarity and 
other improvements. Veterans’ Administration regulations are by law also 
binding on the Board of Veterans Appeal. I should have mentioned in my 
oral testimony that the project of rewriting the regulations is well on the 
way to completion. The improvements made will provide better regulatory 
criteria for the total adjudication process, including the appellate review 
level. 

I believe the subcommittee regarded as one of the most important points 
discussed at the hearing Friday the matter of the Board’s participation in 
policymaking functions. I have given this much thought and have discussed 
it with the Administrator. Despite our cognizance of the substantial contribu- 
tion in this area made by the Board over the years and its potential for fur- 
ther contribution, we recognize the validity of the view that such a role may 
be regarded as inconsistent with the judicial detachment and autonomy we also 
seek to achieve. It is my conviction that the Board’s coordinating role with 
regard to initial formulation of regulations, instructions, and similar policy 
matters should be modified, but in that event, means must be provided where- 
by the Chairman, Board of Veterans Appeals, would have clear authority and 
responsibility to bring to the Administrator’s attention matters which he be- 
lieves the Administrator might wish to reconsider. This problem must re- 
ceive further detailed study before I can advise you of the specific action 
being taken. 

As both Mr. Stancil and I agreed before the subcommittee, we certainly are 
not infallible, and we do want to correct any mistakes that we identify or 
which are brought to our attention just as soon as possible. We seek improve- 
ment in our methods and results continually, and hope the matters outlined 
in this letter will constitute substantial steps forward. 

May I again thank the chairman for the opportunity to appear before his 
special subcommittee, the penetrating interest displayed, and the courtesies 
extended. 

Sincerely, 


? BRADFORD MORSE, 
Deputy Administrator. 
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PREFACE 


This information of the functions and procedure of 
the Pensions Appeal Tribunals refers only to those 
Tribunals for England and Wales and which are under 
the jurisdiction of the Lord Chancellor, 

Statutory Pensions Appeal Tribunals operate in 
Scotland and Northern Ireland, but as my thirty-four 
years of association with the Tribunals has been 
confined solely to those for England and ‘/ales I am 
not competent to describe the procedure of those for 
Scotland and Northern Irelend. The facts related 
herein are not intended to convey information 
regarding pensions administration under the Acts, 
Royal Warrants, etc. This is the concern of the 
Ministry of Pensions and National Insurance which is 
independent of the Pensions Appeal Tribunals, 


HARRY J, KNAPMAN, 
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Prior to the Grest war 1914-1918 each of the Service 
departments - The Admiralty and the War Office - hed its ow 
pensions orgenisation. The disabled soldier was under tie 
care of the Chelsea Commissioners and the naval man under the 
control of the Board of Admiralty - the Royal Flying Corps 
had not been instituted as a separate force. Disablement 
pensions were seldom awarded except for wounds and for tropical 
and other diseases which were the direct result of service in 
unhealthy climates. It was considered that the professional 
sailor or soldier should not be pensioned for a disease which 
he would have been equally liable to contract as a civilian, 
still less for aggravation of an existing disability by 
conditions which he eccepted by voluntary enlishnent. 


Gn the outbreak of war in August 1914 the fighting forces 
not only increased enormously in numbers, but underwent a 
fundamental alteration in composition. ‘%o urgent was the eed 
for recruits and the response so great that it wes impossible to 
adhere to the high physical standard required in peace time, and 
time did not allow of the same rigorous medical examination to 
be carried out. Thus, it happened that many men who were not 
physically and mentally fit to undergo the rigours of service 
life were enlisted into the forces, As a result a number broke 
down during the initial training aid were invalided without 
being awerded a pension. The Ministers responsible for Navy 
and Army pensious were far too busy with the conduct of the war 
to give time to the investigation and removal of pension griev- 
ances and it soon became apparent that the existing machinery in 
the service departments was inadequate to deal witn the large 
number of wounded and sick who were being discharged from the 
forces. As @ remedy the Government decided to set up a separate 
Department under a responsible Minister to deal with the whole 
administration of pensions for disabilities arising out of the 
war, On the 2nd December, 1916 the "Ministry of Pensions Bill" 
received Royal Assent. From that cate all claims to disability 
pensions by Officers, Nurses and other ranks, and by their widows 
and dependants were dealt with by the Ministry of Pensions 
provided the service in respect of which the claim wes made took 
place between the 2nd August, 1914 and as later determined the 
30th September, 1921, the official termination of the war, In 
spite of this new arrangement there were still many instences 
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of dissatisfaction aacag those whose claims to pension hed 
been refused. The Minister who was the final authority for 
granting or refusing claims wes elweys prepared to investigete 
alleged grievances, but his hands were full because he wes 
occupied in building up a large new department. During the 
debate in March 1917 on the }ilitery Service (Review of 
Exemptions) Bill the Government promised, if any real grounds 
for general dissatisfaction were discovered, to consider the 
advisability of setting up an independent Tribunal to which 
rejected claims could be referred. 


The first Pensions Apvveal Tribunal 


In July 1917 the first Pensions Appeal Tribunal wes set up 
and held its first sitting in August of that year, A County 
Court Judge set es Chairman and with him ean Admiral, a General, 
a Surgeon and a Physician. In the appellents interests a 
leading trede unionist also sat, 


The following gentlemen set on the first Tribunal: 


Chairman: His Honour Judge Parry. 
Admiral Sir Wilmot Fawkes, G.C.B., K.C.V.0., C.B, 
Lieutenant-—General Sir Alfred Codrington, K.C.V.0. 
Sir Norman Moore, M.D. 
B. Pollard, Esqe,y FRCS. 
A. Bellamy, Esq., C.B.E. 


The responsibility for granting or refusing pensions still 
rested finally with the ijinister of Pensions, but he agreed to 
delegate to the Tribunal, as an advisory body, the decision on 
certain questions arising within his department. This Tribunal 
hac no statutory suthority. The Minister defined the functions 
of the Tribunal es follows:~ 


"The question whether medical unfitness, in the case of 
Sailors or Soldiers, or the deceased Sailors or Soldiers 
death in the case of widows, is attributable to or 
aggrevated by war service is determined in the first 
instance for me by my officers who have before them 
recommendations of boards of medical officers, Against 
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these dcterminations appeals are made to me. I have 
decided to refcr these appeals to a Special Tribunal. 

The decision of this Tribunal will be final in the fore- 
going matters, No question with regard to the emount of 
awards, whether the awards follow on the decisions of the 
Tribunal or heve been made independently of the Tribunal 
and no other mattors are referred to them". 


Every appellant was allowed to attend before the Tribunal .to 
state his case, and except in special circumstances the public 
wore not excluded from the sittings. In order to save the 
anpollants long and tiring journeys, the Tribumal not only sat 
in London but visited the large provincial towns. Rules of 
procedure were adoptod and these in general principal form the 
basis of the Statutory Rules and Orders in force at the presen 
time. 


It soon became apparent that one Tribunal could not possibly 
deal with ell the appeals and to avoid delay several Tribunals 
would be necded, As it wes not practicable to withdraw several 
County Court Judgos from their regular work for an indefinite 
time to hear pensions appeals barristers and solicitors wero 
appointed as Cheirmen of the Tribunals. In certain quarters it 
was contonded that the non-commissioned appellants were not 
adequately represented on the Tribunals, and tho view was held, 
and it could not be contested, that the Tribunals would gain in 
efficiency if members who had served in the Forces under war 
conditions were eppointed, 


In July 1918 a differently constituted Tribunal wes set up. 
It wes smaller in size its composition being a Chairman and two 
sorvice mombors who had hed experience of actual 1914-18 wer 
conditions, The Chsirman was usually, though not necessarily « 
member of the legal profession and two lay mombers, one an ex 
sailor, and the other en cx soldier below commissio:ed rank 
except on those Tribunals hearing appeals by ex officers and 
nurses when ex officers wore employed. In addition each 
Tribunal had a medical assessor whose functions were purely 
advisory; he could question appellents and witnesses and usually 
carried out a clinical examination of the appellants. He had 
no voice in the decision which wes reached by the majority vote 
of the Chairman and the two service mombers,. 
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The Tribunals were under the direct control of their 
President - lir. Griffiths Jones, a barsister, who recommended to 
the Minister candidates for appointment. The salaries of the 
personnel of the Tribunals were borne on the vote of the 
Ministry of Pensions. The headquarters of the Tribunals were 
at 22, Abingdon Street, Westminster. The number of cases for 
hearing by the Tribunals continued to increase but confidence 
in their impartiality wes not complete so long as they remained 
a part of the iiinistry of Pensions. 


In the sutum of 1919 an Act styled the Yar Pensions 
(Administrative Provisions) Act 1919 passed through all its 
stages and came into operation on the 1st November of thet year, 
This Act inter alia gave the Tribunals a separate cxistence and 
conferred upon them statutory powers. It laid dow the dutics 
of the Tribunals and altered their constitution by making the 
medical assessor a member and reduced the number of ex service 
members from two to one. Up to the 3ist October, 1919 the 
date of the last sitting of the Ministry Appeal Tribunals 14731 
appeals had been decided of which 5064 were allowed. 


The appointment of the Chairmen and members of the 
Tribunals and the making of Regulations governing the Tribunals 
were vested in the Lord Chencellor (for Englend and Weles) the 
Lord President of the Court of Session (for Scotland) and the 
Lord Chancellor of Iveland (for Ireland) each acting separately 
for the country under his jurisdiction. The Schedule to the 
Act laid down that the constitution of the Tribunals wes to be:- 

(a) A Barrister or Solicitor of not less than seven years 

standing. 

A @uly qualified medical practitioner. 

c) A disabled ex service man who ves to be an ex officer 

on Tribunels deputed to hear appeals by ex officers or 

nurses. 


Section 8, sub-section (1) of the Act defined the cases in which 
& right of appeal lay to the fribunals:- 


(1) Where the claim of an officer or man under any Royal 
Warrant or Order in Council administered by the Minister 
of Pensions is rejected on the ground that the disability 
on which the claim is based, 
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(a) is not attributable to or aggrevated by service 
during the present wer, or 


(b) is @ve to the serious negligence or misconduct of 
the claimant 


or where such disability, although admitted to be 
aggravated by, is certificd not to be attributedle 
to such service; or where the claim of the widow or 
motherless child of an officer or man under such 
Royel Warrant or Order in Council is rejected on the 
ground 


(1) that the death of the officer or man was not due 
to, or that the discase from which he died was not 
attributable to or aggravated by such service, nor in 
the case of a man contracted or commenced while he was 
on active Service, or ‘ 


(2) that the death of the officer or man wes due to 
his serious negligence or misconduct, 


an appeal shall lie to a Pensions Appeal Tribunal 

- established under this section, whose decision shall 
be final, provided that no appeal shall lie in the 
case of any claim already heard and rejected by a 
Ministry Appeal Tribumel. 


The change over of the Tribunals from an advisory body 
whose advice the Minister of Pensions was pledged to accept, 
into an independent Court with Statutcry powers while it 
probably made little difference in practice was, in principle 
a major innovation, 


The institution of the Pensions Appeal Tribunals placed 
the Crown in matters concerning the payment of com..:nsation to 
its disabled men from the fighting forces engaged in the Great 
War in a position analogous to that of a private employer under 
the Workman's Compensation Act. Like the Coumty Courts the 
Tribunals were judicial, not administrative bodies and each 
appeal was decided on its owm responsibility without reference 
to any Government department. The sole test on which the 
decisions were based wes vhether the evidence satisfied the 
requirements of the provisions of the relative Acts and Royal 
Warrants. 
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At first some doubt was cxprensed whether the efficiency | 
of the Tribunals wes increased by dispensing with one Service | 
Member and substituting a Medical Member for the medical 
assessor, but as time went on and experience gaincd it was 
accepted that the constitution of the Tribunals wes 
satisfactory. 


How an appeal was ht 


When the Minister of Pensions notificd a claimant, as he is 
required to do under the Act, that his claim is rojected either | 
on the ground that the disability is not attributable to or 
agcrevated by service, or that aggravation only had been conceded 
he applied to the Ministry for a form of appeal. When sending 
to him the form of appeal, forms were enclosed for completion by 
his doctors and employers before and after service. When the 
completed forms were received by the Ministry the case was 
reviewed and if rejection of the claim was maintained a precis 
was prepared setting out the evidence and a bricf statement of 
the reasons for rejecting the claim. Copies of the precis were 
sent to the appellant and to the Central Office of the Tribunals, 
It sometimes happened that on review of the cases by the Ministry 
entitlement of attributability was conceded. In such circum 
stones the papers were not sent to the Tribunal because there 
was 1.0 issue to be decided, but if the Ministry admitted that 
the disability hed been eggravated only, and the appellant 
claimsd attributability the appeal came forward for the issue 
of the higher entitlement to be decided, 


All the appellants service documents such as attestetion 
papers, medical history sheets, board reports, etc. which were 
collected by the Ministry of Pensions were included in a 
dossier and sent to the Central Office of the Tribunals when 
the cases were ready for hearing. 


Procedure of the Tribunals 


While the Minister of Pensions dealt with all claims to 
disability pensions arising out of Service in the Imperial . 
Forces during the wer separate Statutory Tribunals, each with 
its own Organization were set up for Englend and Wales, Scotland 
and Ireland, The work of all the Tribumels proceeded on 
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similar lines but as my essociation has been primarily with 
those for England and Wales this account will relate only to 
them. 


Each Tribunal was a self contained and itinerant unit and 
sat either in London or one of the larger provincial towns, 
The volume of cases for hearing in the different centres wes not 
constant and so the Tribunals were moved wherever they were most 
needed. With the view to attaining uniformity of practice the 
constitution of the Tribunals was changed from time to time, 
To each Tribunal wes attached a Secretary and a Clerk Typist to 
deal with the necessary correspondence and attend to the arrange- 
ments for the sitting. The post of Clerk Typist wes abolished 
in March 1927 and all the correspondence was dealt with at the 
Central Office. 


The Minister of Pensions sent a member of his staff to be 
in attendance at the sittings of cach Tribunal to act as his 
representative. He could cross-examine appellants and their 
witnesses and make submissions to the Tribunal. In practice 
the Ministry Representatives exercised their powers most fairly 
and endeavoured to assist the Tribunals to arrive at a proper 
decision without displaying any antagonism towards appellants. 


In the carly days there were a number of Organizations 
represerting the interests of the ex-service men and in some 
instances appellants received assistance in the presentation of 
their appeals. In 1921 the British Legion was founded and from 
then onwards a representative was in attendance at each of the 
centres at which the Tribunals sat. At first assistance was 
given only to those appellants who were members of the Legion, 
but later on the services of the representatives were available 
at the Tribunals for all ex-service appellants and their 
dependents. 


The Tribunals received valuable assistance from the Legion © 
and appreciated the good work done by the representatives. The 
Ex-Services Welfare Society whose services were available to 
"Nerves" cases often attended with appellants and were also of 
great help to the Tribunals, To hear the cases of the blind 
appellants who at the time when their appeals were due to be 
heard were at St. Dumstans, Regents Park, the Tribunal and 
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Secretary went to St. Dunstens for the day and heard nine or ton 
appeals. Officer appcllants were, through the Officers‘ 
Association, provided with Counsel to represent them before the 
Tribunals, It wes the exception rather than the rulo for 
Counsel or Solicitors to attend the hearings of appeals other 
than officers cases, Disability pensions wore granted both 
for disabilities which were caused, i.e. attributable to 
service, and for disabilities which existed pro-service, or 
were considered to be constitutional in origin and which had 
been made worse by service, i.c. aggravated. The carly 
Tribunals did not distinguish between the two classes of 
entitlemont. If an appeal wes allowed, a form of decision 
signed by the Chairman wes issucd stating "such unfitness wes 
attributable to or aggravated by service". The Act of 1919 
gave a right of appeal to eny appellant who claimed that his 
disability, although admitted by the Ministry of Pensions to 

_ have been aggravated was not attributable to service and thus 
geve the Tribunals jurisdiction to decide the two issues, i.e. 
attributability and aggravation. The Statutory Tribunals gave 
their decisions in the specific terms of attributability or 
aggravation, or neither. 


Following the termination of hostilities the Ministry of 
Pensions investigated the cases of many thousands of men who 
were pensioned for disabilities eggravated by service. Many 
were suffering from Chronic compleints such as rhoumatism and 
bronchitis and the condition of a large proportion hed improved 
Since they were discharged from the forces. In ea number of 
these cases the Ministry of Pensions considered that there wes 
justification for stopping the payment of pension on the ground 
thet aggrevetion by wer service had passed away, Many of the 
men who had had their pensions stopped felt aggrieved and 
disputed the Minister's decision end claimed the right of having 
the issue decided by a Pensions Appeal Tribunal, Considerable 
doubt existed whether on this point an appeal lay under 
Section 8 of the Act, and so the question was submitted by the 
Minister to the Law Officers of the Crown, 
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An opinion wes scught on the following three questions: 


Does an appeal lie to the Pensions Appeal Tribunals under 
Section 8 of the ar Pensions (Administrative Provisions) Act, 
1919, 


(1) When, on a men's discharge or transfer to "Z" Cless 
on demobilisation it is certificd that he is not suffering 
from impeiment (disability) ; 


(2) When, at the termination of a temporary disablement 
vension it is certified that the man's disability has 
passed away; and 


(3) When, at the termination of a temporary pension, it 
is certificd that the aggravation or that portion of the 
men's disability which is due to service has passed avay, 


The Law Officers replied as follows: 


"In our opinion no appeal lics under Section 8 of the 
Act in cases (1) and (2) but in case (3) we think an 
appeal does lie. This is the case of @ man who has 
been granted a temporary pension on the ground that 
his disability was aggravated by service but whose 
pension has been terminated bocause it is certified 
thet the aggravation (not the disability) has passed 
away. This is we think in cffect, a rejection of 
his claim to a continuance of the pension on the 
ground that the disability is not aggravated (or is 
no longer aggravated which is the same thing) by 


wer service", 


Sgd.) Gordon Hewart. 
Sgd.) Exrmest M. Pollock, 


Law Officers Department. 
23rd February, 1920. 


This opinion which wes accepted by the Minister of Pensions and 
the Tribunals meant a considerable increase in the number of 
appeals to be decided. The issue is not the simple question 
whether on a date determincd by the Minister, the condition of 
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the eppellent's disability was worse than it wes on cnlistment, 
but whether having regard to the conditions under which the 
appellant served, his disability wes worse than it would have 
been if he had not been in the forces. 


Assessment Tribunals 


In 1924 an Act known es the Wer Pensions Act, 1921 (11 and 
12 Geo. 5, C.H.49) was passed. This Act increased the 
jurisdiction of the Tribunals by instituting a new class of 
eappeel, In order to make clear the changes instituted by this 
Act it is necessary to explain in detail the system by which 
war pensions were assessed. Medical Boards after carrying out 
@ clinical examination assess the percentage of the degree of 
disablement by comparing the pensioners condition with that of 
@ normal healthy man of the same age. In a number of cases the 
degree of disablement is so slight that compensation by wey of 
weekly payments would be so small as to be of no practical use. 
Pensions in the sense of continuing compensation are only paid 
when the degree of disablement is not less than 20%, When the 
percentage falls below this figure campensation is paid for a 
fixed period terminating in certain circumstances with a 
gratuity. Every pensioner at the outset wes given what was 
known as a conditional swerd provided the degree of disablement 
wes 20% or over and he wes called before Medical Boards usually 
at intervals of twelve moths for the purpose of reassessing 
the degree of disablement. In many cases this procedure was 
necessary, but in many others it was undesirable and resulted 
in a waste of time and money, Pensioners whose wounds had 
been healed for two or three yeers and which had left e permanent 
Gisablity were summoned at intervals before ledical Boards, 
In most cases the same assessment was made and the pensioner wes 
kept in a stete of suspense regarding the ultimate fate of his 
pension. As show some measure of finality wes reached in the 
case of those whose disability was assessed at under 20%, 
Once their gratuities had been paid they had no further claim 
against the Ministry of Pensions wless their condition showed 
serious deterioration, The Act of 1921 instituted Final 
awards, Under the provisions of Section 4 of the Act the 
Minister wes empowered to review all pensions which had been in 
issue for four years. If a pensioner's disability appeared 
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unlikely materially to improve or deteriorate in the future, or 
in the words of the Act "To have reached a final and stationary 
condition" the Minister could make an award which would be final, 
Such an award if 20% or over entitled the pensioner to a pension 
at the appropriate rate for life, otherwise he received a 
gratuity in final settlement of his claim, Gratuities which 
had been grented before the Act came into force were declared to 
be Final Awards within the meaning of the Act and were knowm as 
Statutory Final Awards, Every pensioner who had received a 
Final Statutory Award or who received a Final Award at any future 
date was given the right of appeal to a Pensions Assessment 
Appeal Tribunal if he wes dissatisfied with the award, In view 
of the issue to be decided being a medical one the constitution 
of the Assessment Tribunals was modified by the substitution of 
a second medical member for the legal chairman, (Section 4(3B)). 


Powers of Tribunals under the Act of 1921 


The Tribunals set up under the Act of 1921 to hear eppeals 
against Final Awerds were known as Assessment Tribunals to 
distinguish them from the Tribunals set up under the Act of 1919 
and called Entitlement Tribunals, possessed wide powers, There 
are two grounds on which dissatisfaction with a Final awerd can 
be expressed, I+ may be contended that the disability has not 
reached a final and stationary condition end that therefore a 
final award cannot properly be made, or if it has reached e final 
and stationary condition the assessment made by the Ministry of 
Pensions does not correctly represent the degree of disablement. 
Assessment Tribunals were empowered under the Act to consider 
both these questions and to give effect in their decision to the 
conclusions at which they arrived, If they considered thet a 
Final Award should not have been made they set aside the award. 
The effect of such a decision meant that the Ministry put the 
man back on the “conditional” list and medically boarded him 
from time to time. The setting aside of the finality did not 
necessarily mean that the man would get an increased assessment. 
When a Tribunal set aside the finality it did not give an 
opinion as to the degree of disablement. When the Ministry 
again made a Final awerd the pensioner had the right of appeal 
to the Tribunals, 
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If the Tribunal formed the opinion that the appellent's 
condition permitted the making of a final awerd it then 
decided the assessment of the degree of disablement. When 
the Tribunal wes satisfied that the assessment of the Minister 
wes correct the sward was affirmed and the appeal disallowed, 
The Tribunals hed power to increase or decrease an award, 


The power to decrease was used very sparingly but there is 
no doubt thet its existence proved a valuable deterrent to 
frivolous appeals. 


Time limits 


In addition to increasing the Tribunels' jurisdiction by 
giving the right of appeal against Final awards the Act of 1921 
limited the time for making claims and for appealing to the 
Tribunals. Before the passing of the Act of 1921 a claim 
for disability pension could be made at any time, and if 
rejected on grounds giving a right of appeal to a Tribunal, 
the claimant could weit as long as he wished before exercising 
his right. ‘Section 5 of the Act laid dow a time limit both 
for making the original claim and for appealing to the Tribunals. 
No claim for a disability pension could be lodged more than 
seven years after the termination of the claimant's wer service 
or the date fixed under the Termination of the Present Wer 
(Definition) Act, 1918 as the date of the termination of the 
war, whichever date wes the earlier, The official date for 
the termination of the war wes the 30th September, 1921. 


The Act limited the time in which epyeals could be made 
against Final awards to twelve months from the date when the 
pensioner was notified by the Ministry of the making cof the 
Final awerd, 


In the case of Stetutory Final awerds made before the 
passing of the Act, appeals had to be lodged within twelve 
months of a date fixed by the Schedule to the Act. 


Appeals to the Entitlement Tribunals had to be made within 
twelve months of the dete when the claimant wes notified by the 
Ministry of the rejection of the claim. 
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When the claimant or the pensioner was notified of the 
rejection of his claim or of the making of a Final Award he wes 
notified of his right of appeal and of the time limit within 
which the appeal had to be lodged. 


Section 3 of the 1921 Act laid dow that the Minister should 
bring the provisions of the Section to the notice of persons 
having a right of appeal. He did in fact give the widest 
possible publicity by advertisements in the Press and notices in 
Post Offices, etc. to the existence of the right of appeal. 
Nevertheless, many men whose avards had under the Act become 
Statutory Final Awards failed to appreciate that they had a 
right of appeal until it was too late to exercise it. If, 
however, @ pensioner insisted on taking his case to a Tribunal, 
although not lodged within the Statutory Time he was allowed to 
do so. The Tribunals alweys insisted that the question of their 
jurisdiction was one for them to determine, and so in cases where 
the Ministry held that the appeal was “out of time" the Tribwmals 
decided whether or no the eppeal should be allowed to be brought. 
The Ministry was required to produce adequate proof that the 
appeal was not lodged within the statutory time and unless such 
proof was produced the Tribunal allowed it to be brought and 
proceeded to hear the evidence and consider the merits. The 
Act, however, does not give the Tribunals any discretion in the 
matter and it wes bound to refuse to hear any case where the 
Ministry succeeded in discharging its onus of proving that the 
appeal hed not been lodged within the statutory periods Another 
time limit to which reference should be made and which was 
removed in certain respects in 1924 relates to the making of 
claims to pension by widows. The original Articles of the 
various warrants regulating the grant of pensions to widows laid 
down that the man's death must take place within seven years of 
the receipt of the wound or injury which caused his death or of 
his removal from duty on account of the disability which caused 
his death, or if not, removed from duty within seven years of 
the termination of his active service, “Removel from duty" wes 
defined as the first ‘authorised absence from duty during the wer 
on account of the fatal disability. On the 14th January, 1924 
an amendment to the Royal Warrant wes authorised, This 
abolished the seven ycars time limit for widows to claim — 
pensions in respect of the death of their husbands if at the 
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date of death he wes in receipt of a pension or allovence, 

To succeed in a claim (Articles 163 and 17B R./.) it had to be 
shown that death wes “wholly due to the nature or cordition" of 
the disability in respect of which pension or allowance vas 
awarded, such "nature or condition" having resulted directly 
from war service. This was one of the most difficult issues 
the Tribunals were called upon to decide, There was a time 
limit of twelve months ruming from the date of the Minister's 
notice of rejection of claims under Articles 16B and 17B for 
appeals to the Tribunals. 


Arranging the lists of cases for hearing 


On receipt from the Ministry of Pensions of the dossiers 
the Central Office staff made index cards for each case ani 
these were kept in e “Pending” cabinet in dete order of receipt. 
These cards were kept in groups of the centres at which the 
Tribunals sat and gave particulars of the appellant, i.e. name, 
address and date when appeal was lodged and dete when the pepers 
were received at the Central Office. Lists of cases for 


hearing were compiled about three or four weeks prior to the week 


when the cases were due to be heard. Officers and nurses were 
called to London unless there were very special reasons for 
their appeals being heard elsewhere. Other cases were set dowm 
for hearing at centres reasonably convenient to the place of 
residence of the eppellants, In addition to sitting regularly 
in London the Tribunals sat at Leeds, Menchester, Liverpool, 
Newastle, Nottingham, Birmingham, Cardiff, Bristol, Exeter, 
Plymouth, Preston, Sheffield and Wrexham, Every appellant had 
a@ right and was given the opportunity of attending the hearing 
of his appeal. A notice of hearing together with e railway 
warrent, if necessary, was sent to each appellant not less than 
five clear days prior to the date fixed for the hearing of his 
eppeeal. If his health did not allow him to attend, he was 
visited at his hore or hospital by a member of the Tribunals 
and his evidence was recorded. After the visit had been mede 
his appeal was set down for hearing in his absence and he could 
nominete someone to represent him at the Tribunal. 


Every eppellant called before a Tribunal was informed of his 


right to instruct a Solicitor or to bring a friend to assist him 


i 
h 
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in presenting his case. If he incurred eny expenses through 
having to use buses or tube train he was reimbursed when he 
attended. The costs incurred in engaging Counsel or Solicitor 
or any other person could not be recovered from the Tribunals, 
He was entitled to call medical or other witnesses but no 
expenses could be paid by the Tribunals, 


If on medical grounds he required someone to accompany him the 
expenses of an escort wore paid by the Tribunals, 


Peyment of loss of remmorative time was made only if the 
appellant succeeded in his appeal. 


Hearing of appeals by_ tho Tribunals 


At the hearings of appeals Tribunals always adopted an - 
informal attitude and cndcavoured to keep their practices as 
free from technicalities as possible. It was the exception 
rather than the rule for Counsel or Solicitors to appear before 
the Tribunals exccpt in the case of officer appellants who 
were assisted in thcir appeals by the Officers' Association. 
Evidence wes not taken on oath, and any certificate which 
appeared genuine was received in evidence. Under the Rules an 
appellant, wes required to complete a formal notice of appeal on 
which he stated hs grounds for appealing. fTribunels did not 
in practice restrict appellants to the grounds set down; in 
fact a favourable decision on the appeal wes often given on 
grounds suggested by the members, who under the Rules were 
required to assist appellants vho were unable to make the best 
of their cases. The benefit of any reasonable doubt was always 
given to the appellant. 


The usual procedure of the Tribunals ws for the Chairman to 
open the cese by going through the precis of evidence, and then 
the Medical and Service mombers asked such questions as they 
considered nocessary, cither to clarify evidence already given or 
to fill in any gaps in the history of the case. If the appellant 
had a representative present he was asked further questions by 
him, if he thought fit, The representative of the Minister of 
Pensions also questioned the appellant as necessary and then 
stated the Minister's reasons for rejecting the claim. This wes 
followed by submissions by the appellant or his representative. 


k 
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When the taking of the ovidence and the submissions had been 
completed, the appollent was asked if he would agree to be 
clinically examined by the Medical Member of the Tribunal. 

While the examination was being carricd out the Ministry 
representative and other persons left the Court room because 
when the clinical examination had been completed the Medical 
Member made his report to his colleagues and they then discussed 
the evidence on which the decision was to be based, If tho 
case presented medical difficulties and the Tribunal thought 
that the opinion of a Specialist was desirable or that the 
appellant should be admitted to hospital for investigation the 
hearing was adjourned for the purpose. If, on the evicence 
before them, the members were able to reach a decision, the 
appeal was decided there and then, and unless there were 

special grounds for not doing so the decision was announced to 
the parties by the Chairman, The decision wes rocorded on en 
appropriate form which was signed by the Chairman, Certificd 
true copies were sent to the Ministry of Pensions and to the 
appellant. 

The Courts were open to the Public and at first there wes a 
certain amount of local interest in the sittings of the 
Tribunals. Members of the Press attended, and on occasions — 
prominence was given in the local press about a particular case 
of local interest. As time went on this interest wened and it 
became exceptional for any member of the public to attend. 


Although the Courts were open to the Public the Chairman 
could if he thought it was in the interests of the appellant, 
order that the hearing be in private. 


Arrengement of a day's work 


Every endeavour was made to save eppellants who were often 
invalids and who had travelled some distance, the weariness of 
having a long wait for their cases to be called, With this 
object in view cause lists were prepared calling appellants at 
intervels of half a hour. It must not be inferred from this 
that Tribunals limited the time for hearing appeals. It will 
be epprecieted that it is impossible to estimate sccurately how 
long @ hearing would take, but experience shewed that the average 
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length of time wes 30-35 minutes. Some cases took up to two 
hours to hear and decide, but as more often than not an adjourn— 
ment wes sought in another case, the Tribunals invariably were 
able to deal with all the cases listed, and each appeal was 
reached within 30-45 minutes of the scheduled time. The after— 
noon session usually commenced at 2 p.m. the appellants attending 
being those who hed travelled some distance, The day's list 
comprised ten cases for the Entitlement Tribunals and twelve for 
the Assessment Tribunals. 


Reco Cases 


At first Chairmen and members made a note of the evidence in 
note books, and these when filled were sent to Central Office and 
kopt for future reference. This procedure ws abandoned after a 
while and in place of the note book, the evidence was recorded on 
separate sheets of paper which were kept in a file. For each 
case a file wes prepared and it contained in addition to the 
notes of evidence a copy of the precis, copy Notice of Hearing, 
correspondence, and the form of decision. It therefore contained 
a complete record of the case and could easily be traced when 
required for dealing with any questions subsequently reised. 


The notes of evidence recorded were regarded as confidential, 
with the exception of the note of the Medical Members clinical 
examination, a copy of which in allowed appeals was sent to the 
Ministry of Pensions as it was considered it would assist in the 
making of @ provisional assessment of the degree of disablement. 


Mental Cases 


In the cases of ex-service men of unsound mind eppeals could 
be and were lodged and conducted by their next of kin. In many 
cases although the person was mentally affected he wes able to 
attend a Tribunal and was cepable of making a coherent statement. 
In such circumstances he wes called before the Tribunal and was 
usually accompanied by his next of kin or other near relative, 

In the cases of men who were in-patients of mental hospitals the 
original practice was first to summon the next of kin before the 
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Tribunel end if there wes svfficicnt evidence to onable the 
Tribunal to cllow the appeal it was decidod there and then, 
More often then not the Tribunal wished, bofore deciding en 
appeal to heer from the men his ow story of his service 
experiences and so the hearing wes adjourned for ae domiciliary 
visit to be made if any usocful purpose would be served, If ag 
® result of en cnquiry to the Medical Superintendent of the 
Mentel Hospitel it was learned that the man could meko a 
coherent stetoment arrangements wore made for one of tho 
Tribunal mombers to interview him, After the interviow the 
cese was sot down for hearing and the next of kin was again 
call da to attend the Tribunal. To obviate the necessity of 
the second ettendance before the Tribunal the procedure was 
altered and the appollent interviewed first provided of course 
he wes considered by the Medical Superintendent of the hospitel 
£8 capable of making a coherent statement. If ho wes not 
cepeble of doing so, his next of kin was summoned before the 
Tribunal and the appeal was decided on the evaileble evidence. 


1 


Appellants living ebroad 


Many of the men who served in tho British forces during the 
war emigrated to British Colonics or Dominions or found employ- 
ment in “oreign Countries, and it wes not casy to devise a fair 
and satisfactory system for dealing with their appeals. It was 
impracticable to apply the ordinary rules of procedure so that 
they could attend the hearing without incurring an cxpense which 
could not be justified, so in cach case a letter was sent to the 
appellent from the Centrel Office of the Tribunals enquiring if 
he was likely to be visiting the United Kingdom within 8 reason- 
able time, because if so, the arrangements for the hearing of his 
eppeal would be held in abcyance until his arrivel, If it was 
not his intention to visit the United Kingdom within a reasonablo 
time he wes told that his appeal would be considered and decided 
in his absence, and he was invited to send a written statement 
regerding his case end to say if he wished to nominate somcone in 
this country to represent him eat the Tribunal, In the cease of 
appeals to the Asscssment Tribunals the same procedure wes 
carried out, but before the appesl wes put before a Tribunal 
arrengoments wore mace by the Central Office with the overseas 
authority for the appellant to be clinically cxauined and tho 
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report to be sent to the Tribunel, The Foreign, Coloniel end 
India Offices were asked to assist by arranging for the modical 
examinations by medical officers who had not examined the men on 
behalf of the Ministry of Pensions, Censda, South Africa, 

New Zealend and the United States of America had in operation 
bodies performing in those countries functions similar to those 
of the Pensions Appeal Tribunals, The authorities concerned 
very kindly undertook to arrange for medical cxaminations to be 
carried out on behalf of the Snglish Tribunals. In Foreign 
Countries ths British Consuls were asked to arrange for the 
examinations, The system worked very well and many hundreds of 
Assessment Appeals from all over the world were decided by the 
Tribunals. 


5 
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arising out of the first World Yar. 
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War Ponsions instruments applicable to Disablement Claims 


< 
d 


War Pensions (Administrative Provisions) Act 1919. 
War Pensions Act 1920, 
War Pensions Act 1921. 
Statutory Rules an3 Orders 1919 No. 1955/L.38. 
Statutory Rules and Orders 1926 No. 129/Le4+. 
Royal Warrent 1919. 
Royal Warrant sueminont 21st June, 1922. 
Royal Warrant emendment 14th Jenuary, 1924, 
War Pensions (Final Awards) Regulations 1921. 
War Pensions (Final Awerds) Regulations 1922, 
War Pensions (Final Awards) amendment 1923. 
Royal Warrant dated May 1949 (Commend 7712) 
Order in Council dated 29th Soptomber, 1949 
(3.0. Code No. 70-600) 
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On the outbreak of World War II in September 1939 the 
administrative machinery for dealing with wer ponsions for death 
and disablement had to be geared up to cover a much wider field 
than was formerly necessary, Not only the service personnel 
that is to say members of the Navy, Army, and Air Force were 
involved for whereas in the 1914-1918 wer the Merchent Navy and 
civilians cxcluded from Government pension schemes, the 
latter class es well as Civil Defence Volumteers were included in 
the Royal Warrants, Orders, end schemes for pensions, treatment, 
etc. appropriate to World War II, 


In 1943 the Government decided to set up Pensions Appeal 
Tribunals to hear and decide appeals against rejections by the 
Ministry of Pensions of claims under the Royal Warrant etc. for 
compensation for death and disablement. 


The expericnce already gained in the working of Pensions 
Tribunals which had operated under the 1914~1918 war statute 
served as a basis for the new Tribunals. In view of expanded 
field covered by the Ministry of Pensions Warrants etc. provision 
had to be made for Tribunals to be constituted to hear appeals 
from each of the classes eligible to claim compensation. 


Before Parliament rose for the Svmmer recess in 1943 en Act 
knovm as the Pensions Appeal Tribunals Act, 1943 was passed. 
The Act gave a right of appeal to a Pensions Appeal Tribunal to 
ex-members of the Neval, Military and Air Forees, mariners and 
pilots, Civil Defence Volunteers end civilians, Sections one to 
four of the Act conferred the right of appeal to Entitlement © 
Tribunals end Section five to Assessment Tribunals, 


Section one 


(1) relates to members of the neval, military and air 
forces whose claims are rejected on the ground that the 
disability in respect of which the claim is made 


te is not attributable to war service; and 
b) does not fulfil the following conditions, 
namely, that it existed before or arose during 
war service and has been and romains aggrevated 
thereby; 
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The Minister of Pensions is required to notify the claimant of 
his decision, specifying the ground on which it has been rejected. 


(2) relates to cleims which the Minister accepts as 
satisfying the conditions of Section (1.b) and gives the 
right of appeal on the issue of attributeability, 
Section 

(3) gives the right of appeal ageinst the Minister's 
decision that neither of the following conditions is 
fulfilled - 


(a) that death wes due to or hastened by an injury 
which wes attributable to war service; 

(b) that death was due to or hastened by the 
aggravation by wear service of an injury which 
existed before or arose during wer service; 


(4) enables an appeal to be brought where, in comection 
with the determination, for the purposes of any such claim 
as is referred to in the foregoing provisions of the Section 


(i) the date by reference tr which the rank of the 
Gisabled or deceased person is to be determined, or 
(ii) in the case of a claim by or in respect of a 
widow, widower, wife, husband or child, the date 
before which marriage cr any birth, legitimation or 
adoption of a child must have taken place, 


it is contended thet, as a result of a particular period 
of war service, the disabled or deceased person suffered 
aggravation which in the case of death persisted wmtil 
death, if the Minister rejects the said contention. 


Section two 


(1) provides for an appeal where any cleim in recpect 
of the disablement or death of any person made under 
any scheme made under Sections three, four or five of 
the Pensions (Nevy, Army, Air Force end Mercantile 
Merine) Act, 1939 as amended by the Pensions 
(Mercantile Marine) Act, 1942 is rejected by the 
Minister on either or both of the following grounds, 
namely - 
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(2) that the disablement or death of the said 
person is not directly ettributable to o war 
injury, war risk injury or detention; 

(b) that tho cese is one in which - 


(i) the said person is to be treated for 
the purpose of the said Section three as 
having sustaincd the injury or suffered 
detention by reason of his service as a 
meriner in a British ship; or 
(ii) the said person is to be treated for 
the purpose of the said Section four as 
having sustained the injury or suffered the 
detention by reason of his service; or 
(iii) the injury wes sustained in circum- 

stances specified in a scheme mede under the 
said Section five or the detention was 
caused by reason of his service in ® ship 
forming part of His Majesty's Navy; 


Sub-section two of Section two provides - 


(a) The Minister may notify the appellant that he also 
rejects the claim on the other ground so specified, end 
thereupon the Tribunal shall treat as an appeal on the 

issue whether the claim wes rightly rejected on both 

the ssid grounds; 

(b) Unless the Minister notifies the appellant as 

aforesaid he shall not be entitled, if the appeal is ul 
Bllowed, subsequently to reject the said claim on the 

said other ground, 


Section 3 


This Section makes provision for appeals by Civil 
Defence Volunteers and other civiliens whose claims 
in respect of incapacity for work, disablement or 
deeth of any person under any scheme made under 
Section one of the Personal Injuries (Emergency 
Provisions) Act, 1939 is rojected by the Minister 
on the ground that the incepacity for work or the 
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disablement wes not caused by, or the death was not 
the direct result of, a wr injury, or, in the case 
of ea Civil Defence Volunteer, a war service injury. 


Subsection (2) lays dow - 


"(2) Where en appeal is brought under the last 
foregoing sub-section in any case where the Minister 
has refused to certify an injury sustained by a 
civil defence volumtcer es a war service injury or 
has revoked such a certificate, the Tribunel shell 
consider whether it is a physical injury (as definod 
by section five of the Pensions (Mercantile Marine) 
Act, 1942) which arose out of and in the course of 
tne perfarmance by the volunteer of his duties as a 
member of the civil defence organization to which he’ 
belonged at the time when the injury ws sustained, 
end (except in the case of a war injury), did not 
arise out of and in the course of his employment in 
any other capacity, and if they decide that question 
in the effirmative, the injury shell be deemed for 
the purposes of the Personal Injuries (Emergency 
Provisions) Act, 1939, and any scheme made thereunder 
to have been certified by the Minister as a wer 
service injury". 


Section (4) which deals with awards withheld or reduced on 
the ground of serious negligence or misconduct reads - 


"h, - (41) Where, in the case of eny such cleim as is 
referred to in section one, section two or section 
three of this Act in respect of the incapacity for 
work, disablement or death of any person, tho 
Minister withholds or reduces the award on the 
ground that the injury or detention on which the 
claim is based wes caused or contributed to by the 
Serious negligence or misconduct of the said person 
or, as the case mey be, thet his death was so caused 
or contributed to, the Minister shell notify the 
claimant of his decision, specifying that it is made 
on thet ground, end thereupon an appeal shall lie to 


SO 
nd 


2850 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


the Tribunel on the issue whether the injury or 
detention or, as the cese may be, the death wes so 
caused or contributed to. 

(2) Where en appeal is brought under this Act on 
any of the issues specified in section one, section 
two or section three, and the Minister notifies the 
appellent before the hearing of the appeal that, if 
the appeal is allowed, he intends to withhold or 
reduce the awerd on the ground specified in the last 
foregoing subsection, the Tribunal shall, if they 
e@llow the appeal, determine the issue specified in 
that subsection, end unless the Minister notifies the 
appellant es eforesaid, he shall not be entitled, if 
the appeal is allowed, to withhold or reduce the 
award on the said ground", 


Section five which gives the right of eppeal in respect of 
the degree of disablement of accepted disabilities differed in one 
respect from the 1919 Act in that an appeal lies to a Tribunal 
ageinst en interim assessment in addition to final assessments 
and final decisions. The Section reads:~ 


"5, -(1) Where, in the case of any such cleim as is 
referred to in section onc, section two or section 
three of this Act in respect of the disablement of 
any person, the Minister makes an interim assessment 
of the degree of the disablement, he shall notify the 
claiment thereof and if, at the expiration of two 
years from the time when ho first notified such an 
interim assessment, he has not made such a final 
decision or assessment as is referred to in the next 
following subsection, an eppeal shall lie to the 
Tribunal from the interim assessment in force at the 
expiration of the said period of two years and from 
any subsequent interim assessment, and the Tribunal 
on eny such appeal may uphold the Minister's assess- 
ment or may essess the disablement at such higher or 
lower degree as they think proper. 
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In this subsection the expression “intcrim 
essessment" means eny assessment other then such a 
final assessment as is referred to in the noxt 
following subsection, 


(2) Where, in the case of any such claim es is 
roferred to in section onc, section two or soction 
three of this Act in respect of the disablement of 
any person, it appears to the Minister thet the 
circumstances of the case permit e final settlement 
of the question to what extent, if any, the said 
person is disabled, and accordingly - 


(a) he decides that there is no disablement or 
that the disablement hes come to an end or, in 
the cese of any such claim es is referred to in 
section three of this Act, that the disablemont 
is not or is no longer serious and prolongod; 


or 
(b) he makes e finel assessment of the degree 
or nature of the disablement; 


he shall notify the cleimant of the decision or 
essessmont, stating that it is a final one, end 
thereupon en appeal shall lie to the Tribumal on the 
following issues, namely ~ 


(i) whether the circumstances of the case 
permit a final settlemont of the question 
eforesaid; 

(4i) whother the Minister's decision referred to 
in paragraph (a) hereof or, as the caso may bo, 
the final assessment of the degree or nature of 
the diseblement, was right; 


and the Tribunal on any such appeal may set aside the 
said decision or assessment on the ground that the 
circumstances of the case do not permit of such a 
finel settlement, or may uphold that decision or 
assessment, or may make such final assessment of the 
degree or nature of the disablement as thoy think 
proper, which may be either higher or lowor than tho 
Minister's assessment, if any. 
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(3) This section shal} not come into operetion until 
such date as may be appointed by Order in Council, 

and difforent datos may be appointed for subsection (1) 
and subsection (2) respectively and for different 
classes of ceses to which those respective subsections 


This section did not come into operation wtil the lattor 
end of 1946. 


Whereas the decisions of the Tribunals set up under the Wer 
Pensions (Administrative Provisions) Act, 1919 are final and 
conclusive, Section 6 of the Ponsions Appeal Tribunals Act, 1943 
gives eppellents and the Minister the right to apply for leave 
to appeal to the nominated Judge of the High Court on a point of 
lew. Section 6 reads:- 


"(2) Where, in the case of an naa to the Tribunal under 
section one, section two, section three or section four of 
this Act, the appellent or the Minister is dissetisfied 
with the decision of the Tribunal as being erroneous in 
point of lew, he may, with the leave of the Tribunal or of 
a judge of the High Court nominsted for the purpose by the 
Lord Chancellor, appeal therefrom, within such time es may 
be limited by rules of court to the judge so nominated and 
the decision of that judge shall be final and conclusive. 


Rules of court may provide that, where en appeal is 
brought under this subs3:ction, a case shall be stated by 
the chairman of the Tribunal, 


(3) Subject to the provisions of the lest foregoing 
subsection, the decision of the Tribunal on eny issue 
on which en appeal is brought under this Act shall be 
final and conclusive". 


Time limi 


There is no time limit for lodging an appeal to an Entitle- 
mont Tribunal, but Section 8 lays dow a time limit of twelve 


months for lodging an appeal egainst a final assessment or final 
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decision, and three months agzinst an intorim assessment. In 
eech case the time begins to run from the date when the final 
sssessment or decision, or interim essessment is notified to the 
appellant. The Act, however, enables the ‘'ribunals to allow en 
appeal to be brought efter the expiration of the period limited 
by the Section if they consider there ws reesonrble excuse for 
the deley, As in the earlier Act, the Minister is required to 
pring to the notice of claimants the right of appeal to the 
Tribunals and the time within which notice of appeal must be 
given. 


Constitution, Jurisdiction and Procedure 


Eech Tribunel as hitherto consists of threc members 


(a) a barrister or Solicitor of not less then seven 
rs standing; 

b) A duly qualified medical practitioner of not less 

then seven years standing; 

(c) a person who satisfies the following conditions:~- 


The member shall be of the same sex as the 
person in respect of whose incapacity for work, 
disablement or death the claim to which the epperl 
relates wes made and - 


"(a) if the claim wes mado in respect of an officcr 
of His Majesty's naval, militery or air forces under 
any such Royel Warrant, Order in Council or Order of 
His Majesty es is referred to in section one of this 
Act, shall be a retired or demobilised officer of 
any of the said forces; 

(by if the claim ws made in respect of a member of 
any of the said forces, other than an officer, under 
any such Royal Warrant, Order in Council or Order 

of His Majesty as eforesaid, shall be a discharged 
or demobilised member of any of the seid forces who 
was not at the time of his discharge or demobilise- 
tion an officer; 

(c) if the claim wes made under any such schome as 
is referred to in section two of this Act, shell be a 
person who is or hes been s master or momber of the 
crew of a British ship; 
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(a) if the claim wes meade under eny such scheme as is 


referred to in section three of this Act in respect of 


& war service injury sustained by a civil defence 


volunteer, shall be a person who is or hes been a 
member of @ civil dofence organisation; 

(e) af the claim was made under eny such scheme as is 
referred to in the said section three, not being a 
claim in respect of a wer service injury sustained by 
@ Civil defence voluntocr, shall be any person other 
then a member of His Mejesty's naval, military or sir 
forces". 


Wherees the lay members appointed under the 1919 Act to 
hear appeals from Ex-—Servicemen had to be disabled ex—service 
men, disablement of the member is not an essential requirement 
under the Act of 1943. 


The appointment of the Tribunal personnel is vested in the 
Lord Chancellor who also has power to make rules governing the 
procedure of the Tribunals. 


Every eppellent to the Pensions Appeal Tribunals is sent a 
copy of Notes for Guidance to Appellents. This four page 
pamphlet sets out in very clear and easily understandable 
lenguege exactly what he should do, and what he can claim by 
way of expenses in connection with his eppeel. 


The first Tribunal set up under the new Act sat on the 
18th October, 1943 under the Chairmanship of the then President, 
A, B, Ashby, Esq. The Court met in one of the rooms at the 
Law Courts before a large assembly which included the Permanent 
Secretary to the Lord Chancellor, the Permanent Secretary to the 
Ministry of Pensions and the Press, Considerable publicity was 
given to the proceedings of the Tribunal but as happened in the 
case of the first war Tribunals, the public interest wened 
although perheps not so rapidly. 


A Second Tribunal wes constituted in November and sat in 
Manchester. By the end of the year four Tribunels head been set 
up and during 1944 the number gredually increased until there 
were twelve sitting in diffcrent parts of England and Wales, 
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With the terminetion of hostilitios in 1945 the number of clzims 
for Gisebility compensrtion ena of rejections by the Ministry of 


Pensions were 80 numerous that by October 1946 thore wre twonty- 
five Entitlement Tribunels. This ws the peak end from then 
onverds there was a gradual felling off in the number of appecls 
and consequent rea@uction in the number of the Tribunals until 
today thore ere only five to cover the whole of the country. 


Assessment Tribunals 


It was not until Jenuery 1947 that the first Assessment 
Tribunal wes set up to hear appeals undor Section 5 of tho ict, 
The growth of these Tribunals wes net so rapid as that of the 
Entitlement Tribunals probably because of the two year period 
leid down by the Section, At the end of tho year six courts 
were sitting and the maximm number of fourteen wes reached in 
October 1948. Here agein the number of appenls for hoaring 
gradually became less and today only three Asscusment Courts 
sit with occasionelly = fourth court to deal with sporadic 
arrears. 


At first many problems regarding procedure confronted the 
members, but in the course of time these were satisfactorily 
settled so thet now it can safely be said thet all the Tribunals 
deal with the matters before them in an identical wy. The 
monthly changing of the personnel of the Tribunals hes without 
doubt made a large contribution to the uniformity of practicc. 


The Ministry of Pensions has not to date made final assess- 
ments of 20% or over so that the cascs which heve been the 
subject of sappesl ere those in which it is considered by the 
Minister that the degree of disablement of the accepted 
disebilitics has become so small as to warrant the stopping of 
the pension within a limited period of time. Tho period of 
time is indicated by the percentage of degree of disablement 
followed by one of the following phrases:- Temporary less than 
a year, Temporery more than a yeer, or Indeterminate Duration, 
etc. 


The third schedule, Table 3 of the Royal Warrant sets out 
the periods covered by the different assessments and phrases 
and the amount of the terminal gratuity, if eny. 
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THIRD SCHZDULE 


CLAIMS 


TABLE 3 
B. Tho periods of weekly allowances end amounts of terminal 
gratuities (whore eppropriste shall be as follows:- 
Estimated duration of the disablement within the 
degree referred to 
Temporery less | Temporary more 
Degree of then year than a vear indotermine te 
disebloement 
Number Number 
of of of 
Terminal Terminal Terminal 
weeks‘ weeks’ weeks’ 
allow gratuity allow gratuity allow- 
ance ance ence 
Per cent. £8. 8. £ 8. 
1-5 ee ee ee 18+ = 35 - 52 2k. 10 
ee ee ee 35 = 70 104 49 0 
15-19 ee ee 52 = 104 156 98 
6-14 (followed 
by 1-5 
indeter— 
minate) 69 2h 40 87 2h 10 = - 
415-19 (followed 
by 1-5 
indeter- 
minate) 86 2h 40 | 121 24 10 
15-19 (followed 
by 6-14. 
indcter- 
mine te) 121 49 | 138 49 «(OO 


+ Minimum payment £10. 


awe ane @ 


ina] 
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In considering on appeal ajainst a finel assessi-nt or 
final ducision the Tribunal hes first of cll to decius 
or no the condition of the disability, in respect of which the 
final assessneni or finol decision has buen mai, has reached a 
stage when it can with reasonable safviy bs said that it will 
improw nor dvtvrioraie. If the answr to this cucstion 
is in tho effirmativs the members then dsocids on th: degrus of 
dissblomoent. If they are satisfica that the condition of tho 
disabilit; dovs not warrant a pension for lifs, which is whet an 
assussiasnt of 200 or over would man, they then detormine for 
how long an assessable degree of disabluwent will cxisi and give 
a decision undsr one of the hvadings set out in Yablu 3 5B. 


If the members decides that the condition iis not reachd a 
stage whun a final assessment or final decision can properly be 
mads the d¢cision is Final issessacnt, or docision sst asid,. 
This decision moans that ths case r.mains open for further 
considcrasion by the Ministry. appellants think that thy 
ers to got an immediate increase in their pensions. [This is 
not so. ‘The practic: of th iiinistry is to icdically Board the 
claimant and if the dogros of disablement found is the sam as 
that ageinst which the appellant had appeal.d, an intcrin 
assessment of thet degree is made and an appeal livs to a 
Tribunal, This is a prfectly foir way of Galing with th 
case bucausy it must be appreciatsed that the ducision of the 
Tribunal meant only that the condition had not reached a state 
of finality, it might get better or worse. 


A number of appsllants whos. disabilitics have been 
acceptud as attributable to Service withdraw thir appeals 
against Pinal Assessments or final docisions vithsr on the advice 
given to them by their representatives or becauss the Chairman 
of the Tribunal brings to thvir notice the provisions of 
article 63 of tho kioyal Yarrant which states; 


"63, Review of awards, ctc. (1) ‘shere tho sinister 
makes a final assussmunt of the degree or nature of the 
disablement of a member of the military forous, or a 
final decision that thers is no disablement or that the 
disablement has com to an end, any award under wrticle 11 
or 12 made on ths basis of that assessmunt, or any such 


2858 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


finel decision, shell not, subject to any dvoision ziven by 
a fribunsl under the Pensions uppeal Tribunals ict, 1943, 
end to the provisions of this Part, be reviviwd unluss - 


(a) dn the case of a final assessment, there is a 
substantial increase in tho degree of disablumsnt 
which is due to survice; or 

(b) in ths case of a final decision, thr. is a 
substantial Gogree of disablement which is du to 
sorvice; or 

(c) the rate of the pension or other grant has by 
error been fixod at a fisur. which is not appropriate 
undvr this Our Warrant to tho assessment of the degree 
or nature of the disablemnt; or 

(a) the award of the pension or othor.grent has boun 
mado by error; or 

(c) the iiinistur has reason to bulisve that tho avard 
has beon obtained by improper moans. 


(2) 4sny awerd under this Our Warrant (other than an award 
made on ths basis of such a final assussment as aforvsaid) 
may, subject to any decision given by a Tribunal undr the 
Ponsions ippeal Tribunals Act, 1943, be reviowsa at any 
tims on any of the grounds specified in para:raph (1) of 
this article, or on any other ground which, in the opinion 
of the Ministur, having regard to the provisions of this 
Our Werrant, nvcussitatus its review. 


(3) On eny review under this irticle the Minister may 
continue or vary the avard, or make a fresh award in place 
of it, or cenovl it, or in the case of such a finel decision 
es is mntioned in paracraph (1) of this Article may mak. 

on award as may bo appropriat. having regard to the 
provisions of this Our ‘arrant". 


Ths cffect of en application for review under irticle 63 
may result in onc of th. following rvsults; 


4. Tho sfinistry may decid: that thre has been no change 
in th: appellent's condition which justifies a roview, and 
does not make an essessment. 
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2. tho Ministry confirm tho original assessment. 
3. Tho original assessment is increased. 


If en appellant is dissatisfied with any of th. findings 
(1), (2) or (3) his romody livs in respect of (1) and (2) in 
applying to the Prosident of ths Tribunals for his appyal to be 
yustorsd to ths list of cases for hsarin;. If dissatisfisd 
with (3) he has en automatic right of appual. 


If hs did not appeal against the original final assussmunt 
or final decision hs would haw to lod. an “out of time" appual 
in respect of (1) and (2) and it would be solely for the Tribunal 
to decide whether to allow it to be brought. 


Ths consideration of an appeal against an Intcrin issuss- 
inant is not so difficult because it is for a fixod period. ..t 
first ths perioi was for two years, but now it can be as long 
as five yeers. In considcrin,, th: question of the dugros of 
disablumnt the tribunal has tho clinical pictur. and in 
addition reports from viaployurs, sick records, and tho 
pensionor's doctor's ruport. Tribunals in approach to 
docidin, thas assussment of the ducrus of disablumnt ars not 
concerned with tho monctary uffect of thoir findings. Thvir 
function is to assess in terms of perountage of tho degre of 
Gisablsasnt by making a comperison betwen the condition of thu 
appyllant and thei of a nonmnal hvalthy person of the sam agu 
and sox, without talding into account th varning capacity of th 
appellant in his disabled condition in his owm or othsr specific 
trade or occupation, and without talking into account th cffuct 
of any individual factors or vxtreanvous circumstances, In 
casus where entitlument of aggravation only has buen conceded, the 
Ministry may put in what is known as a discount cortificatc., 
This mans that in ths opinion of thy Ministry any disablement 
in vxosss of the assvssmnt against which ths eappval has 
nade, is ths result of naturel pro-russ and not the continucd 
effects of survico, 


In all which are ths of an appyal, if frosh 
vvissnes is subaitt.d to the idinistry, a ruquest is mads to the 
Cuntrel Offios of the ‘iribunals to listing the case for 
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lwering. tho winister's ibdical ssscssors review tho case in 
the light of the now evidences and it not infrequently happens e 
that an “offur" is made to the appellant. ‘This “offer" musns 

that the wiinistur is prepared to make an incrvesed assessment in 
substitution for tho onc in respect of which the appeal has bucn t 
lodged, In notifying the appellant he is asked by the sinistry 4 
if he is propared to acccpt the “offser" and if so to sign a form 
withdrawing his appeal to the Pensions ippeel Tribunals. If hk 

accupts the “offur" and withdraws the appeal ho cen nowrtheluss 

appcal to the ‘tribunals against the substituted assussment. 


Decisions of Pensions issussiasnt sppeal Tribunals are final 
and conclusivs. 


appeals to the High Court e:ainst decisious of the 
antitloacnt ‘ribunals. 


4s has been stated Section 6 of the Act gives tho iiinistur 
ent ths appellant a right of apperl to the nominated Judge of the 
lash Court if dissatisfied with the decision of an intitloment 
Sribunal as being srroncous in point of law. This was a nowl 
foature of ths 1943 ict and since the first appesl of the kind 
wes heard by tho hominated Judge, wr. Justioo Tucker, as he then 
was, on the 11th July, 1944 many interesting and far reaching 
Jjudgavnts have been given, 


vhe procedure for applying for leave to appeal to the 
ttigh Court is simplo and is laid down in Rule 25 of the 
Statutory Rules and Orders 1946, If cithor the winister or tne 
appellant wish to appeal to the High Court an application for 
luavs to do so may be made; 


(a) e% the hearing of the appeal, imncdiately after 
th. decision of the Tribunal is announced 

or (b) by notice in writing sunt to the Pensions /ppeel 
Office within six weeks of the communication to ths 
appellant of th: docision of the ‘tribunal. 


cenerally th: procedure under (b) is followed. In making tlw 
application the applicant is required to state in writing the 
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point of law in ruspoct of which hv cleims tho decision is 
erromeous ond on which he wishes to eppual. 


When the application is revccived in the Contral Office of 
the Tribunals a notice is sunt to the partivs in th following 
tvrms$ 


PeNSIONS YRIBUNALS (ENGLAND & ‘JALSS) RULZS 1945 


NOTICE UNDER RULES 25 (3) 


iinistry of Pensions Tribunal Cass 
No. Ilo. 


Notice is hereby given that the application by 
for leave to appeal dntvcd 

will, unless the Minister or the appellant desirus to addruss 
the Tribunal thervon, be considsrsd and actermined by the 
Tribunal without a hearing; and unless within 15 days from tho 
date hercof the Minister or the appellant notifics this offico 
that hs desires to address the Tribunal the application may be 
so considerea and determined, 


(sga.) 
Sccoretary. 


If cithr of the partics wish to attend the Tribunal when 
ths application is considvred, a date is fixed of which notic. 
is given. ifter the application has beven decided the Chairman 
suts out in writing tho reasons for th: decision, copics of 
which are sunt to the Treasury Solicitor ond ths eppellant or 
nis solicitor. 


If the application is rofused by the tribunal theo 
applicant's remedy lics in applying cx parte for luave to the 
nominated judge within twenty-cight drys. 


If the application is allowed, the applicant is required 
to serve on the ruspondent, the siinistur of Ponsions or the 
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appellant as the casu may bs, and the Uhainaan of the 'ribunel 
a notice of motion ev least six weks before the time rixcu by 
the notice for making the motion (ule 4, Statutory Rules and 
Orders 1943 No. 1594/i.34) 


On receipt of the notic: of motion the VChairman has to 
state a case setting forth the facts on which the decision 
appealea ageinsit was based a copy boing served on theo parties 
and one filed in the crown Office and associates Departmsnt, 
Royal Courts of Justicc. 


vhen all mitbers or the original iribunal are conveniently | 
available the application is dealt with by that Tribunal, but | 
if only the Chairman is available the application is dealt with 

by him as Chairman of a reconstituted Tribunal. If because the 
Chairmen of the original Tribunal is not available owing to 

resignation or illness or anotiier reason the application is 

considvred by a reconstituted tribunal and leave is granted, 

instead of a Case Statca being pruparca, the notes of the 

Chainuan and miwbers of the Tribunal which dicided the appeal 

are treated as a Case Stated, 


On the 17th iiay, 1945 the nowinated judge delivercd an 
important judgacnt on the onus of proof and the evicence requisite 
Yor its discharje - jioxon v, iiinister of Pensions (.wports of 
wer Pensions - Vol. 1, pages 63 to 71). 


In his judgment His Lordship held inter alia:- 


(1) the onus was on the Winistcer of Pensions to show 
that the ontitluemcnt conditions for the award of pension 
wer not fulfilled; 

(2) expert opinion on matters of medical science must, 
in order to be relied upon in discharge of this onus, be 
put before the uribunal in a form acceptable as evidence; 
(3) the decision of the Ministry, being the judgment 
under appeal, could not be accepted as evidence of expert 
meGical opinion; 

(4) the advice of tho mdical momber of the Tribunal 
could not bs accepted as evidenos of expert medical 
opinion; 
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and went on - 


"T would venture to suggest for the consinration of the 
responsible suthorities that, where it is intended to lay before 
the Tribunal expert modical evidence in documentary form, it is 
qosireble that such svidence saould show the name and 
qualifications of its author", 


In order to satisfy the conditions lnid dow by His Lordship 
it is now the practice of the Chairmen of th: Tribunals wien a 
case is opened to call upon the representative of the idnister to 
disclose in court the nam and qualifications of the medical 
officer who has signed the opinion of the indica. Services 
Division, which expresses the expert medical evicence led by the 
iinistsr in support of his decision. 


2s most of the appellants before the Tribuna’s are 
represented by either the british Legion, or Air Forces 
Association or by Solicitors or Counsel they jaave the benefit of 
the expert advice on the issuo whether to apriy for leave to 
appeal, Nevertheless, in spite of the advicc, if it is contrery 
to the view hcld by the eppellants, they write to the Central 
Office saying they wish to appeal to the High Court. When thy 
do so, and in view of tho fact that they are procecding 
unassisted, their letters have for many years wen litvrally 
treated as epplications for leave to appeal, ‘Tre letters are 
interpreted as sctting up on applicavion on the sround that there 
was no evidence burore the Tribunal on which an uwifavourable 
decision could be reached. Very few of the apoclilants rually 
understand that the hearing of the application <s limitud to 
considsring and dscidin; whether or no the decision of the 
Tribunel was wrong in law, and honestly think imen they attond 
ths Tribunal on the application for leave to appeal that they ero 
doing so for the purpose of a rehearing of their appeal. 
However, the position is explained to them by the Chairman end 
there is no reason to doubt that when they leave the Tribunel 
they clearly understand the object of the hearin;. The first 
application for leave to appeal was received on tie 16th November, 
1943. It was a personal application py the appellant. Leave 
to appeal was refused by the Tribunal and the appellant did not 
make a later cx parte application to the nominated judze, 


54722 O—60——38 
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The first case to go before the nominsied judge with leave 
wes heard by Justioe Tucker (as he thon was) on tho 
4ith July, 1544. It was a claim to disability compensation ' 
under the Personal Injuries (@mrgency Provisions) Act, 1939. 


The appellant claimed that her hysterical condition was dus 
to seeing her residence damaged by bomb blast when she came out 
os an air raid shelter where she had been during the raid. 


His Lordship dismissed the appeal holding:- 7 


(1) a result of mental disturbance caused by the sight 
of bomb damaged property is too remote a consequence to 
be regarded as caused by the bombing; 

(2) the aggravation of a functional hysteria by such 


mental Gisturbance is not a physical injury within the 


statutory definition. 
On the 1th -ebruary, 19:7 the matter of hearings of 


applicetions by reconstituted Tribunals was mentioned to 
by, Justice Denning (as he then was) who had succeeded 
Mr. Justice Tucker as the nomineted jude and His Lordship 
made the following order:- 


"As the Rules state a Case Stated will be made by 
the Tribumal I will lay down that in such cases 
Notes to Stand as Case Stated". 


There have been numerous applicasions for leave to appeal 
the results of which are shown in Table C. 


=post" cases 


This term was applied early in 1947 by the nominated judge 
who sou.ht to ensure that cases of the same disease which were 
otherwise indisvinjuishable should be treated uniformally as 
much as possible, With this object in view His Lordship remitted 
selected cases in disesse categories for reheerinz by the 
tribunals in the light of the best authoritative surgical or 
medical opinion on the subject of causation or aggravation the 
parties were able to produce, 
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When the decisions of the Tribunals on the rehearings 
agein came before lis Lordship for confirmation or rejection 
the decision of the Hizsh Court becam a "Sicn-post™ for tas 
particuler disens2, 

in all some twenty diseases were so treated. 

On the 5th iday, 1°47 the following important decision 
recerding procedure was given by the Nowinated Judge, 

ix, Justics Denning, in the ceses of Lrain v, siinister of 
Pensions, end Jilkos v, liinister of Ponsions:= 


1. 4 Cledin to pension is not to bs rejected unless 
the iribunsl is unanimous in rejecting it. 


Im ths case oF xrecnent, the claim must co 


before anothsr Jribunel. 


On ths 2nd duns, 1949 dustioe Omnsvod who had succeeded 
rire Justics Denning went further and held in the case of the 
iinister of Pensions ve Horsey thot a claim to pension cannot be 
cllowed exespt by the unsaninous decision of the members of the 
fribunal, Thus, wherever there is a dissenticnt among the 
three mombsrs the hoaring becomes a nullity ond hes to be reheard 
by a dirfersntly composed Tribunal, 


On the 3rd October, 1952 in giving judgaent in the onse of 
T. Robertson v. idinister oi Pensions (Vol. 5, pages 245-267) the 
issus Deing ons of serious negligence or misconduct His Lordship 
hold “neglizsnce" must be of a quality which would cortainly 
cell for some criminal action if it were done in civil lifs. 


Costs 


Provision is mage in the Statutory Rules and Orders for the 
pcyment to an sppollant of ony costs certified by the Presiisni 
of the Pensions Jppenl Tribunals to have been reasonably 
incurred in prosecutin; or defending an appeal to the High Court 
provided leave to appeal is granted either by the Yribunal or 
the nomineted judge (Rule 25). 


ue 
t 
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Statutory Rules and Orders:;- 


The Rules governing the procedure of the Tribunals are set out 
in the Pensions Appeal Tribunals (Zagland and ffales) Statutory 


Rules end Orders 1946, No. 1705/L.22 as emenisd by No. 2105 (L.27) 
and No. 130 (L.3). 


these Rules in general are not dissimilar from thoss 
applicabls to the tribunals set up under the 1919 ict, but 
certain provisions are made which did not exist previously. 


The chief of these eres=- 


Rule 6(1). 


Rule 10. 


If en appellant desires to havo disclosed to 
him cny decumsnt, or part of eny document, 
which he has reason to believe is in the 
possession of a Govornment Department, he may 
at any time not latcr then six wesks after the 
Statement of tha Case was sent to lin, apply 
to the President of the Pensions Appeal 
Tribunals for the disclosure of the document, 
or part, and if the Presidont consiisrs the 
documsnt, or part, is likely to be relevent 
to eny issue to be determined cn the appeal, 
he may «give a direction to the Department 
concerned requiring its disclosure (if in the 
poesession of the Department) in such manner 
and upon such terms and conditions es ths 
Presiicnt may think fit. Provided that 
directions shall not require the disclosure of- 


(1) documents in the nature of 
Departmental winutes or reports; oar 

(2) the nams of any person in the Service 
cf His wajesty who has given a report or 
medical certificais relating to an 
eppellant or to the person in respect of 
whose death the eppeal is brouzht. 


not prosu cuted 


If the eppellant fails to prosecute the 
appenl and does not satisfy the President 


Out 


J 
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vhat hic sufiicicnt reason for his 
feilurs to do so, the President acy direct 
the case to be placed in the seferred List. 


when a case is placed in the veferred List, novice of the 
fect is sent to the appellant ond he is informed that he may at 
exy tims within twelve monihs of tho date of the notifficstion 
acply to the President for en order to restore appyrl in 
the list of cases for hearing. If he does not apply within 
the time stated his cppeal is struck out. 


Rule 12(5). Bvidsnoe 


The Yribunel shell not refuse evidence 
tendsred to them on ths ground only that 
such evidence would be inadmissible in’a 
court ot law. 


Rule 22, This Xuwle provides for the exclusion from the 
Statement of Case material which in the opinion 
of the ifinister it wousd be undesirable in the 
interests of the appellant to disclose to hin, 
It reads:- 


"(2) ‘here in any case to which this Rule applies 
it comes to the knowledge of the iiinister, before 
the Statement of the Case is sent to the 
appelient undsr Rule 5 of these Rules, that the 
appellant is to be represented at the hearing 
of tne apperl, the representative shall for the 
purposes of the provisions of that Rule relating 
to the transmission of the Statument of the Case, 
the submission of an answer and the transmission 
of any comments thereon, be treated as the 
eppsllant. 


(3) If in ony case to which this Rule applies 
it anpecrs to the Minister that the appellant 
does not intend to be representud at the hearing 
.of the appeal, the iiinister shall omit from the 
copies of the Stutement of the Case sent by him 
to the appellant under Rule 5 those portions 
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which in the opinion of the :inister it would be 
undesiral.le in the intcrests of the appellant to 
disclose to him, so, howver, thant the copics of 
the Stetcment of the Case sent by the Minister to 
the Pensions 4ppeel Offico under paragraph (9) of 
tule 5 shall contain th: omitted portions «nd 
shall be accowmanied by a notice statin;; the fact 
or the omission and the reasons thereror. 


(4.) On the receipt of copies of a Statemunt of 
the Case and a notice under ths last fore coin; 
para;reaph of this Rule, the President shall use 
his best endeavours to assist tis appellant to 
obtein a suitable person or organization to 
represent him at the hearing of the epperl, end 
wheres such representative is obtained the 
isinister shall, on being notified to that coffeci, 
sund to the representative two copies of ti 
owitted portions of the Statement of the Case, 
together with a Statement that the omissicns were 
weds pursuent to this Rule, 


(5) In any case to which this Rule applics the 
President shell indicsie to the Sribunei before 
the hearing of the appeal which portions of ths 
Statement of the Case have not been disciosed to 
the appellant, and the iribunmci shall weoids 
wusther, in the interests of the appellant, those 
portions should or should not bs iisclossd to hin, 
end the tribunel may order thet cll 
ox any of those portions shall be cormmicsjed to 
the eppellant vorthwitn, or any hear the appeal 
without all or any of those portions bein, so 
comunic: ted, so, howewr, that the sunll 
take the omitted portions into consi sration 
before wweiding the appeal", 


Rule 27 proviass inter olis. for the payment of sxpensus as 
Pollows:- 


(ce) Goapensncion for loss of remunerative tia wiwre the 
eppeal is successful, and where the appsal wes not 
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successful provided the Chairmen certifies that there were 
reasonable rounds for the appeal. 

(b) Zo a witness other than a medical witness who attends 
the hearing, where before the hearing an application is 
made to the President or Chairman of the Tribunal end he 
certifies that the attendance of tne witness was reasonably 
necessary for the purpose of the appeel. 

(c) To a wedical witness, or for a report, certificate or 
other document provided the President or Chairman of the 
Tribunal certifies that the attendance of the medical 
witness, or the production of the report, certificate or 
other document, was reasonably necessary for the purpose 
of the appeal. 


Interlocutory applications to the President for directions 


Rule 32(1) @mables an oppellant or the Minister at any 
time to apply to the President for directions 
on any matter arising in comection with the 
appeal, or with en application to the Tribunal 
for leuve to appeal to the judge of the Iligh 
Court. 


The Tribunal may, if they think fit, take the 
evidence of the appellcnt, or eny other 
witness on oeth, and for that purpose the 
Chairmen may aaninster an oath. 


Non-compliance with any of these Rules shall 
not render the prooceedinys on the appesl void 
‘mless the iribunal or the President shall so 
‘direct, but the Iribunal or the President may 
Give such directions for the purpose of 
mitigating the consequences of the irregularity 
es the justice of the case may require, 


Jviaence on Oath 

Rule 36 
) Irregularities 
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apperls oveinst rejections of clrims to pension under srticle 168 
an. 17B end 228 of the Royal Jarrent dated 14th January, 1924. 


ippeels are still being received from widows and dependents ' 
of ex-ssrvice men pensioners of the 191-1916 war. in order 
that these cases muy be dealt with by the present ‘tribunals, all | 
the legal Chainnen and medical membsrs and such lay members who 
satisfy the requir «ments of the 149 Act have been appointed by 
the Lord Chancellor to hear the apperls in addition to the appeals 
under the 1943 ict. On an average 75 such eppeals are received 
yearly. .i comparison of the two sets of Statutory Rules and 
Orders will show that those governing the procedure of the 1943 
Tribunal cover a much wider field than those relating to the 149 
iribunels and are more edvantegeous to appellants in respect of 
expenses, 


In order that ell appellants should receive the same consider:- 
tion Treasury authority has been given to apply the provisions of 
Rule 27, S.R.O. 1946 to those appellants who attend the Tribunals 
by virtue of the 199 Act. 


Pensions appeal ict 1949 


Between the two wars many attempts were made by the various 
ex-service men's orgenisctions to obtein the right of appeal to 
the Tribunals for peace time service men. ‘his claim was 
resisted by the respective Governments and it was not until 
March 1949 that on Act wes passed extending the jurisdiction of 
the Pensions sppeel Tribunals to hear clsims to pension for 
disebilities arisin; other than out of wer service subject to 
the condition that peace time service did not commence prior to 
the outbreck of World Wer II. 


Section one of the ..ct provides for the substitution of the 
words “any relevant service" for “wer service", In addition, 
provision is meade for an cppenl to the ‘tribunals in cases which 
have been the subject of an ex gratia award conscquent upon a 
vex Pensions (Special steview) Tribunal recommendstion (infra). 


Thus, efter thiry years the Tribunals have became one of 
the permanent institutions of the country. 


Ldere- 
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Administration 


The administrative work of the Tribunals is carried out at 
the Central Executive Office, Staffordshire House, Store Street, 
W.C.1, under the direction of the President - Sir Owen Beasley, 
- and the Secretary. 


The daily cause lists are arranged on the seme principal 
as was the case for the 1919 Tribunals, and the sittings are 
held in the same centres as hitherto. In addition to arranging 
lists of appeals of ex=service men (other ranks) which form the 
large majority of cases for hearing, provision has to be made 
for listing the appeals of service officers, service women, 
C.D.V., Civilians and Mercantile Marines, ond as it rarely 
occurs that there are at any one time sufficient of these cases 
apart from officers appcals ready for hearing to cnable a full 
day's sitting these appeals are dovetailed into the scrvice 
lists for either a morning or an afternoon session, The 
appropriate lay member as required by the ict is drawn from a 
panel of part-time members who are romuncrated onasessional fee 
basis. Tho full time ox-service lay momber not being required 
to sit with the Tribunal he is sent on a domiciliary visit in 
the vicinity of the centre at which his Tribunal is sitting. 


Before a domiciliary visit is made the appellant is asked 
if he wishes the hearing of his appeal to be held in abeyance 
until he is able to attend a Tribunal, or, if he would like to 
be intervicwed at his hom, or hospital, as the case may be, 
by a momber of the Tribunals. To ensure that his enswer is 
perfectly clear ho is sent a form to sign and return to the 
Central Office, 
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The form reeds as follows:- 


(Address) 


I wish 


(1) for the case to remain in abeyance until 
I advise you that I am able to attend 
personally before a Tribunal, 
or 


(2) for a Member or iiumbers of the Tribunals 
to visit me in order to take any evidence 
I wish to give in support of my claim, 
I agree to the statement, together with 
the documentary cvidence, being placed 
before a Tribunal to deal with the appeal 
in my absence, 


AND 
I wish 


of 


to represent m: before the Tribuncl when 
my appeal is considered, 


Signature 


Date 
Delete (1) (2) according to your wish. 


t 
a 
h 


| m 
t 
h 
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t 
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when the time and date for the domiciliary visit has been 
fixed #11 concerned are notified and in addition to the Tribunel 
member the Ministry of Pensicns and British Logion or Royal Air 
Forces Association almost inverisbly arrange for representntive 
to be in ettendance. 


This is a good arrangement and has often proved to be very 
helpful to the *ppellant. 


After the interview has taken place a copy of the note of 
evidence recorded by the Tribunal member is sent to the appellent, 
the Ministry and the appellent's representative in order that 
comments, if any, mey be made. The eppeal is then placed before 
a Tribunal for consideration and decision in the sppellant's 
absence, but his representative ettends to make submissions 
his behalf, 


If the eppeal is to en Assessment Tribunel, the visiting 
member is alweys e doctor. 


Thus, an eppellent who on account of illness might feel 
uneble to do justice to his case if he attended the Tribunal has 
the opportunity of giving his evidence in the environment of the 
femiliar surroundings of his home or hospital. 


The average number of domiciliary visits made ycarly for 
the three yoars ended 31st December, 1952 wes 575. 


The original draft of the Statutory Rules end Orders made 
no provision for dealing with appeals which had been sdjourned 
part heard for further information, but now Rule 16 later »dded 
enébles the President to make an order for the sppeal to be heard 
de novo by an entirely different Tribunal or by a reconstituted 
Tribunal on which une or two of the members of the original 
Tribunal are sitting. Before this rule is epplicd great care is 
teken to see if it is possible, without undue delay, to set the 
appeal before the same three members because they heving decided 
to seek the certain further information it is desirable that they 
should decide the eppeal, There are also the applicetions for 
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leave to appeal to the High Court which as stated previously are 
set dow for hearing before the Tribunal who gave the original 
decisicn, if possible, and if not possible before the same 
Chairman, 


The constitution of the Tribunals is changed monthly as 
this leads to uniformity of practice and procedure, 


The cleims of appellants for loss of wages, etc. are dealt 
with et the Central Office end payment is made by meens of postal 
drafts, 


Wer Pensions (Special Review) Tribunals 


An account of the Tribunels set up to deal with claims to 
disability compensation would not be complete without reference to 
the Wer Pensions (Special Review) Tribunels, 


These Tribunals which were non Statutory advisory bodies were 
set up by the Lord Chencellor in the Autumn of 1946 to review 
cases which had been decided by the Statutory Pensions Appeel 
Triburels prior to the ist August, 1946. The position to which 
these Tribunals owe their origin wes shortly this, By the 
Summer of 1944 the High Court and Court cf Session hed laid down 
general principals end corrected past errors of the Ministzy end 
the Tribunals; end it was realised that had this guidance been 
available early efter passing of the 1943 Act, a number of 
appellants might have succeeded in their claims. 


As a Time limit appeared to preclude the reference of such 
cases to the High Court the setting up of the non Stetutory 
Tribunals was considered to be a fair and expeditious way of 
deeling with these cases, 


The function of the [ribunals wes to advise the hinister 
of Pensions whether, in the light of the up to dete Pensions 
law, a claim should be sdmitted, 
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The following statemaunt was made in Perliament by the 
Minister of Pensions on the 25th July, 1946:- 


"In consultation with my Contral Advisory Committee, *nd 
in the light of representations mede to me by the British 
Legion end other interestod prties, I heave given careful 
consideretion to the situation srising from recent judgments 
in the High Court in England and in the Court of Session in 
Scotlend. In order to ensure that in past ceses there may be 
no grounds for any feeling of injustice, I em prepered to 
receive epplications from those persons who, having hed their 
eppenls disallowed by Pensions Appoel Tribunal before 
4st August, 1946, ere of the opinion that their claims would 
have succeeded had they fallen for consideretion efter the 
promalgetion of the judgments in question. My Department will 
exemine these &pplications, epplying the critcrion whether the 
claims if now falling! for consideration would, in the light of 
the judgments, be likely to succeed on merit. Where it is so 
satisfied, entitlement to pension will be admitted. Where 
the claim should still, in the opinion of my Department, be 
rejected, it will be open to the applicent to ask that his 
case Should be referred to # special arbitration Tribunal 
which the Government will set up. This Tribunal will be 
outside the scope of the Pensions Appeal Tribunal Act and 
reference to it will be on the basis that both the eppellent 
ana the Ministry will accept its decision as final end conclu— 
sive. If tho appeal is allowed, the case will thenceforth be 
treated in the seme way as one allowed by a statutory Tribunal, 
Any award, whether made on review by the Ministry or ofter 
reference to the Arbitration Tribunal, will take cffect from 
the date which would have been applicable hed the original 
appeal to the Pensions Appeal Tribunel succecded,. 


"In submitting his case to the Ministry, the epplicant 
will have the right to adduce new evidence, and in the event of 
a reference to the Arbitration Tribunal, both sides will have 
the right to produco further evidence end to recast the 
presentation of their caso. My Department will deal as 
quickly es possible with applications, but hon. Members will 
appreciate thet it will take some time to dispose of the cases 
which go to the Tribunal", 
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The constitution of these Tribunels ws identical with thet 
of the Statutory Tribunals and the eppointments of the Cheirmen 
and members were made by the Lord Chancellor. The administra- 
tive work for which I have been responsible was carried out at 
the Contrel Office of the Statutory Tribunals. Unlike the 
Statutory Tribunals which set at centres only in England end 
Weles the Jer Pensions (Special Revicw) Tribunals also sat in 
Scotlend and Northern Ireland. 


Rules governing the procedure of these Tribunals were not 
drewn up but for convenience sake the Statutory Rules and Orders 
governing the Pensions Appeel Tribunals were adopted. 


The salaries of the members end expenses connected with 
these Tribunals were borne on the vote of the Supreme Court. 


The first sitting of a ilar Pensions (Special Review) 
Tribunel wes on the 13th Jenuery, 1947 at Menchester under the 
Chairmanship of Sir Henry Braund. At first the intake of 
cases for hearing was sufficient only to eneble oe Tribunel to 
sit end it was not until the end of April that a second Tribunal 
was set up. By the end of the year four Courts were sitting 
end e fifth wes edded in November 1948. This the maximum 
number continued to function until the ond of July 1949 when 
the number was reduced to three. By the beginning of 1950 the 
number of references for hearing had fallen so low that one 
Court wes found to be sufficient to deal with them. During 
1951 end 1952 the Tribunai- sat only as and when there were 
sufficicnt cases for hearing to justify calling the members 
together. The falling off in the number of csses for hearing 
cen be accounted for by a time limit being imposed by the 
Minister of Pensions, who on the 18th August, 1949 made the 
following ennouncement:- 


WAR PENSIONS 


Special Review Tribunals Time Limit 


The Minister of Pensions announces that applications for 
the review of cases by Specie] Review Tribunals cennot be 
accepted eftcr 30th Noveniber, 1949. 


Cc 
a: 


wc 


oOo tl 


( 
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The Special Review procedure epplics ONLY to persons whose 
cleims *rose out of the 1939 War and whose appeals were 
aisellowed by Pensions Appeal Tribunals before ist August, 1946. 


It will be recelled that Special Review Tribunals were set 
up in 1946 becsuse certein judgments in the High Court in 
England and the Court of Session in Scotland had affected 
pension lew. It wes felt thet persons whose appeals had been 
disallowed before those judgments had been given should have 
the right to have their cases reconsidered. 


18th A t, 1 Ministry of Pensions, 
18, Greet Smith St., 
London, 5.7.1. 


All applicants for consideration by the Tribunal were | 
required to complete an appropriate form and sign the follow 
ing declaration: 


"I wish my appesl to be referred to the Special Arbitra- 
tion Tribunal and I undertake to accept its decision as 
final and conclusive". 


The fact that the appellants agreed to accept the findings of the 
Tribunal as finel and conclusive could not be operative because 
no one can sign awey his Statutory Rights. This question wes 
exhaustively dealt with by Mr. Justice Denning, as he then was, 
on the 27th April, 1945 when he delivered judgment in the case 
of Revely v. Minister of Pensions (Reports of Selected War 
Pensions Appeals, Vol.3, pages 1573 to 1584). 


His Loréship held that if an applicant to the War Ponsions 
(Special Review) Tribunals is dissatisfied with the decision ho 
could spply for leave to appeal to the nominated judge against 
the decision of the original Tribunal, 


In view of this ruling many appellants aveiled themselves 
of the opportunity of applying for leave to appeel against tho 
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decision of the Statutory Tribunel., In considering the 
epplication both the Tribunal and the nominated judge take into 
eccount the fact that the cese hes been considered by a Special 
Review Tribunal 2nd the decision thereof, 


The work of these Tribunals has now finished end as will be 
seen from Table D 7204 cases have been considered and decided, 


Conclusion 


The Statutory Pensions Appeal Tribunals set up under the 
Acts of 1919 and 1943 have now functioned for nearly thirty-four 
years. To deal with the appeals made in respect of Service inthe 
first World War the maximum number of Tribunals set up at any one 
time was forty - Entitlement twenty-four and Assessment sixteen, 
From 1935 the need for full time Tribunels ceased to exist, and 
to deal with the comparatively few appeals received an ad hoc 
Tribunal was formed from a panel of part-time members who were 
remunereted on a sessional fce basis. Unfortunately a complete 
record of the cases deelt with is not available but eas will be 
observed from tables A and B, over a quarter of a million appeals 
arising out of the first World War were decided by the Tribunals 
up to the end of 1927. 


Up to the 30th June, 1953 the Tribunals set up under the 
1943 Act heve dealt with 213342 appeals. Of this number 93569 
Entitlement and 38630 Assessment appeals have been decided 
(see Tables E and F) the remainder being either struck out or 
adjourned for various reesons. 


It cen, I think, fairly be claimed thet the Tribunals often 
under very difficult conditions, have performed their duties 
well and generally have given satisfaction, Bearing in mind 
that every appellant to the Tribunals feels he has @ gricvance 
it is not surprising that following unfevourable decisions by 
the Tribunals letters of complaint and charges of bias in 
favour of the Ministry of Pensions ere sometimes received. 
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The Tribunals do, hovever, receive letters of apprecistion 
from eppellants whose appeals have been disellowed. The 
following are specimens:- 


(1) “Meenwhile I take this opportunity to thank ell 
concerned for the courteous wey in which the case wes 
dealt with". 


(2) "May I take the pleasure cf giving my thanks to 
you and your staff for the most efficient wy my 
Tribunal case was carried out. May I say thet I felt 
at home and at ease during the whole two performances 
thet I had to go through, Nothing was left unturned, 
all the records by your staff wes closely examined and 
I left the Court room a happy and contented eppellent 
(although I lost any increase)". 


(3) "I would be grateful if you would convey to the 
Chairman end members of the Board before which I appeared 
my deep appreciation and thenks for their extreme kindness 
and courtesy towards me. Whilst I cannot say that I am 
pleased with their findings in my case, I om extremely 
greteful for the kind and impartial attention which they 
geve my appeal. I received nothing but kindness and 
courtesy from everyone et Staffordshire House - from 

the hall porter to the Chairmen of the Board, and I em 
very grateful". 


In addition to letters from appellents words of apprecia- 
tion have been expressed by the nominated judge - Attorney 
General and Counsel. The following observation wes made by 
Counsel in a case before Mr. Justice Ormerod on the 
October, 1952: 


"I do think that the Chairman of Tribunals are doing work 
which in fact very rarely needs to be brought to this 
Court. I am convinced that the Tribunals are fair and 
impartial", 
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Mr. Justice Ormerod replied: "I quite egres. The 


Tribumels have a very difficult task. From time to ar 
time their decisions are criticised, but I certainly ir 
heave no recollection of their fairness having been ti 


criticised in this Court". 


During the adjournment debate in the House of Commons on 
‘ednesday, the 16th February, 1949, the Atterney Generel - 
Sir Hartley Shawcross, Q.C., said: 


Hansard (Col.112) "There have been an enormcus number of 

Vol.46. appeals dealt with in the last five years 

No.61 and it is rizht to sey firmly that the 
Tribunels heave operated not only with 
notable cfficiency and justice to the 
individuals concerned, but with the very 
greatest consideration to the sppellants",. 


(Col.1113) "Out of 34,225 cases in the whole yeer, only 
53 had to be adjourned for wont of time. 
I wish we could achiove that renarkable 
result in the ordinary Courts of Justice. 
I think the hun, member will agree thet the 
Tribunals are to be very much congratulated 
in this matter", 


(Col.1114) "I hope that the House will feel that these 
Tribunals have discharged a very difficult 
task in a wey which greatly corm*:is our 
confidence, and I teke the oppo: tunity of 
peying tribute to them for the gveat public 
service they heve rendcred". 


The Tribunals have and are receiving valuable help from 
the British Legion, Royal Air Forces Association, Officers' 
Association, and other Orgenizations end appreciete the 
assistance given. 


ic 
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A very happy relationship exists between these Orgenizetions 
and the Central Office of the Tribunels and their co-operation 
in dealing with the edministrative problems which from time to 
time arise has been greatly eppreciated, 
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WaR PENSIONS INSTRUMENTS FOR THE 
1939-1945 War 


Pensions £ppeal Tribunals Act, 1943. 
Ponsions Appeal Tribunals Act, 1949. 


SERVICES. Basis of cntitlement:—- disablement or death 
duc to war service. 


Order in Council dated 20th January, 1944, 
(S.R. & O. 1944 No. 99) operative from the 
16th jugust, 1943, made under tho Naval and 
Marine Pay and Pensions ict, 1865, s.3. 

Minor amendments in Order in Council dated 
28th September, 1944 (S.R, & O. 1944 No. 1125). 


Royal Warrent dated 4th December, 1943 
(Comaand Paper No, 6489) operative fro the 
16th dugust, 1943, made by virtue of the 
Royal prerogative. Minor anendments in 
Royal Warrant datcd the 2nd October, 1944, 
(Command Peper No. 6558). 


Royal Warrant dated 24th May, 1949 
(Comaand 7699) 

Royal Warrant dated 26th Jpril, 1952 
(Comaand 8533) 


Order by His Majesty dated 25th Deceombor, 1943, 
(iiouse of Commons Peper No. 7 of 
operative from 16th jugust, 1943, made uncor 
the Force (Constitution) Act, 1917, 52. 
Minor amendments in Order by His Majesty dated 
2nd October, 1944, (House of Commons Paper 

No. 104 of 194). 
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Royal Warrant dated 6th ipril, 1944, 
(Command Paper No. 6316) operative fraa 
16th Jugust, 1943, made by virture of the 
Royal prerogative, Minor amendments in 
Royal Warrant dated 2nd October, 1944, 
(Command Paper No, 6558). 


PERSONSe Basis of disablement 
or death dus to war injury, wear risk injury 
or detention sustained by reason of their 
scrivec, 


vierchant Navy, Fishing Flects, Pilotags end Light Vossol 
Service and Salvags Workers. The War 
Pensions (Mercantile Marinc) Scheme, 1944, 
dated 18th spril, 1944, & O. 1944 
No. 453) operative from the 16th Jugust, 1943, 
made under the Pensions (Navy, im, 
fir Force and Mercantile Marine) .ct, 1939, 
se3(1), as amended by the Ponsions 
(ifercantile Marine) act, 1942. Minor 
anendments in the War Ponsions ge 
ilaxine) Scheme, Etc. (4mendment) Order, 19d, 
dated the 14th October, 1944, (S.R. & 0. 
1944, No. 1475)6 


Navel Auxiliary Personnel. The War Pensions Naval 
4uxiliary Personnel Scho, 1944, dated 
and May, 1944 (SR. & O. 1944 No. 499) 
opcrative from the 16th August, 1943, mado 
undor the Pensions (Navy, Air Force 
and iicrcantile Marine) ict, 1939, 5.5(1) as 
ancnded by the Pensions, (Mercantile Marinc) 
act, 1942. Minor amcndments in the ‘Jar 
Pensions (ifercantile Marinc) Schum, ste, 
(imendment) Order, 1944, dated 14th sugust, 
(SR. & O. 1944 No. 1175). 
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The Yexr Pensions (Coastguards) Schume, 19! 
dated 2nd May, 1944 (S.R. & O. 1944 Nc. 500 
operative from 16th august, 1943, mace under 
the Pensions (Navy, Jrmy, Force and 
Mercantile iimrine) Act, 1939, s.5(1) as 
auondec by the Pensions (lforcantile liaxinc) 
act, 1942, Minor amendments in tho ‘ier 
Pensions (Mercantile Marinc) Schome, Btc. 
(imendment) Order, 194, dated 14th October, 
1944, & O. 1944 No. 1175). 


Indian Scamon.The Jar Ponsions (Indian Scamen, Etc.) Schaw, 
1944, deted 18th September, 1944 & O. 1944 
Tio. 1083) operative frou ist Hay, 1944, mace 
under the Pensions (Navy, imay, Air Force and 
Mercantile Marine) ict, 1939, ss.3(3), ond 
5(2) as amended by the Pensions (iicresntile 
licxinc) act, 1942. 


Chinese The Yer Pensions (Chinese Scamen, 
Schsnc, 1944, dated 17th October, 194) 
(S.R, & O. 1944 No. 1186) opsrative fron 
1st May, 1944, made under the Pensions 
(Navy, amy, dir Force and lerecntile warinc) 
Lot, 1939, ss.3(3) and 5(2) os amsnded by tho 
Pensions (Mercantile hMerinc) 1942. 


CIVILLANS, 


Civil Defence Services, Basis of ontitlement;- incapacity 
for work Gisablement or death due to ver 


services injury. 


Civilians. Basis of entitlement:- incepecity for work, 


Gisablement or desth due to war injury. 


Personal Injuries (Civiliens) Schems, 1944, 
detcd 3ist March, 1944, & 194% io. 369) 


Coastguards, 
a 
4 
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operccive from 16th sucust, 191.3, meade under 
tne Personal Injuries (.imergency Provisions) 
ict, 1939, sel. sinor aaendnents in the 
Personal Injuries (Civilicns) Scheme 
(.mendment) Oruer, 1944, deted 25th September, 
1944 (SiR. & Oe 1944 1.06 1059), and the 
encndin; Order dated 2uth ierch, 1945 

é: O. 1945 iio. 335). Personal Injuries 
Civilian) Scheme, 1949 2025). 
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PENSIONS APPEAL TRIBUNALS 


LEGAL INFORMATION 


TABLE OF CONTENTS 
INTRODUCTORY 
Abbreviations 


NAVY AND MARINES 
Enabling dot 
Entitling instruments 


The Naval Order 

Member of the naval forces 
Women members of the navy 
Meaning of naval officer 


MILITARY FORCES 


Entitling instruments 
The 1946 Royal ‘larrant 


THE AIR FORCES 


Enabling Act 

Entitling instruments 

air Force Order 

"ember of tho air forces" 
Officer 

Woman member of air forces 


HQ GUARD 


Constitution 
Entitling instruments 
Home Guard ‘arrant 
Var Servioe 


SUMMARY OF THE 1946 ROYAL WARRANT 


Scope of Warrant 
*Léministration 

Member of military forces 
Woman momber of military forces 
Officer in military forces 

Var Service 

Leave 

Entitlement 

Disablement 

assessment of disablement 
Rates of pension 

Review of award 

Misconduct 

Time limit for claims ; 
Date for cermencement of pension 
allowances 
Treatmont and rehabilitation 
awards in respect of death 
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T..3LE OF CONTENTS 


ENTITLEMENT ..ND BURDEN OF PROOF 


Entitlement before 16th .iug. 1943 
Entitlement on or after 16th sug. 1943 
Conditions precedent to an award 
Burden of proof 


BY W.iR SERVICE 


General principles 
Domestio troubles 
Pre-service ill health 
War Service incidents 
Stress or strain 
Failure to report sick 
Death due to war service 
Cause of death unknown 


ATTRIBUTABLE INJURIES 


General principle 

"Infection" and infectious disease 
Predisposition 

Special Review Tribunals 
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2s INTRODUCTORY 


These notes collect tho information on logal matters likely to be roquired 
in connexion with appeals to the Tribunals constituted under tho Ponsions Appeal 
Tribunals ict, 1943. Tho views oxprossed arc those of tho writer only, and are 
in no way binding on tho Minister of Ponsions or on the Tribunals. 11 informa- 
tion received by the writor before 15th July, 1947, has been included. 


1. Abbreviations 
The following abbreviations are used -. 


\.P.Re" refors to the Roports of War Ponsion .ippeals initioged by . 

Mr. Stephen Chapman, barrister-at-law and legal adviser to the Ministry of 
Pensionse “The Digest" means the digest of the High Court decisions published 
by Stationery Office. 

"Tho Personal Injurics Act" means the Porsonal Injuries (Bmorgoncy Provisions) 
act, 19398 

"The Mercantile Marine act, 1939", means Tho Ponsions (Navy, Army, Air Force and 
Mercantile Marine) Act, 1939; 


"The Mercantilo Marine Jct, 1942", means The Pensions (Morcantile ilarino) 
19426 


"The Tribunals act" means The Pensions appeal Tribunals Act, 1943; . 


"Tho Naval Order" moans the Order in Council dated 4th Junc, 1946 (SR, & O- 
1946"Nos 812), 


"The 1946 Royal Warrant" moons the Royol Warrant datod 12th April, 1946 
(Omde 6799) 5 
"Tho Air Force Order" moans the Ordor dated 12th Juno, 1946 (H. of C. paper 
No. 151 of 1946); 


Pau Guard Warrant" moons the Royal Warrant dated 27th august, 1946 (cmd. 
: 


"Tho Tribunal Rules" means tho Pensions .ipponl Tribunals (England and Walos) 
Rules, 1946 & 1946, Nos 
"The Mercantile Marine Schome" means tho War Ponsions (lforcantile Marine) 
Schome, 1946 (S.R. & 1946 No. 972); 


Scheme, 1946 (S.R. & 0. 1946 Now 


"The Coastguards Scheme" means the War Pensions (Coastguards) Schemo 194 
(S.Re & 1944 Noe 500) 


"The Indian Scheme" moans the War Pensions (Indian Seamen) Scheme, 1944 
(S.Re & Oo 1944 No. 1083) 


"The Chinese Schemo" the lar Pensions (Chinese Seamen etc.) Scheme, 1944 
(SeRe & Os 1944 Now 1186). 


"Tho Civilian Scheme" means The Porsonal Injuries (Civilians) Scheme, 1947 
(SeRe & Os 1947 Noe 183). 


2898 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


NAVY AND MARINES 


2.  Emabling Act. - Orders in Council for the grant of War pensions in 
respect of service in His Majesty's Naval or Marine Foroes are made under §,3 of 
tho Naval and Marine Pay and Pensions Amt, 1865, which roads as follows:= 


"3, All pay, wages, pensions, bounty moncy, grants or othcr allow 
ances in the nature thereof, payable in respect of services in His Majesty's 
naval or mrine force to a person being or having been an officer, scaman 
or marino, or to the widow, or any relative of a deconsed officor, scaman 
or marine, or to the widow of any rolativo of a decoased officor, scaman or 
marino, shall be paid in such manner, cnd subject to such restrictions, 
conditions and provisions as are from timc to time dircctgd by Ordor in 
Council," 


3.  Entitling instruments. - The following Orders have been made since 
2nd September, ULES 


An Order in Council dated 21st September 1939 (S.R. & 0. 1939 No. 1224) 
whith had effect as from 3rd September 1939; : 


An Order in Council dated 7th August, 1940 (S.R. & 0. 1940 No. 1469) which 
had effect as from 5th June, 1940 in place of the regulations made by the Order 
dated 21st September, 1939; 


An Order in Council dated 10th February, 1943 (S.R, & 0. 1943, No. 204.) 
which had cffcct as from the 12th January, 1943, in substitution for the regula- 
tions made by the Order in Council dated the 7th August, 1940, and applying to 
claims arising out of service after the 2nd September, 1939. 


An Order in Council dated 28th October, 1943 (S.R. & 0. 1943, No. 1560), 
applying the now provisions as to entitlement and the burden of proof as from 
the 16th August, 1943, in relation to disablemont or death duc to war service 
after the 2nd September, 1939; 


An Order in Council dated 20th January, 1944 (S.R. & 0. 1944, No. 99), vhich 
cane into operation on 16th August, 1943, in place of tho Orders of 
10th Februnry, 1943, and 28th October, minor amendments being mde by Ordcr in 
Council dated 28th Septomber, 1944°(S.R. & 0. 1944, No. 1125); by an Order in 
Council dated 4th June, 1946 (S.R. & 0, 1946, No, 812), which came into operation 
on ist February, 1946, in place of the Ordors of 20th Jonuary, 1944, ond 
28th Soptomber, 194, which ceascd to have offect from the int February, 1946, in 
rospect of any period after that date, 


4. The Naval Order, - The Order in Council dated 4th June, 1946 (in these 
notes called "The Naval Order"), is the order now in forte, Its terms so far 
as concerns entitlement, assessment and the burden of proof arc identical with 
those of the 1946 Royal Warrant, By Art.69, the Order is to be administered by 
the Minister of Pensions! who is to be the sole interpreter of the Order. 


5. Mombor of the Naval Forces. = By Art. 1 (9) of the Naval Order, "member 
of the naval forces" means an officcr or rating of tho Royal Navy, Royal Marincs 
or a Reserve Forco, within the meaning of thc principal Regulations [defined by 
art.1(15) as The King's Regulations and Admiralty Instructions as amended from 
time to time, the Regulations governing the Reservo Forces, the provisions 
summarised in the Navy List and any othcr regulations issued from time to time in 
relation to His Majesty's Naval Servicc], but docs not include - 


(a) An officer or rating serving under conditions other than those 
prescribed by the principal Regulations; 


(b) A person entered abroad on a non-continuous service engngement for 
local service only; 


1 By the Pensions (Navy, Army, Air Force, Nursing and Auxiliary Services) 
Transfer of Powers Order, 1939 (S.R. & 0. 1939 No. 1194), the powers and 
dutics of the Admiralty with respect to pensions for disablement or death 
arising out of service after 2nd September, 1939, were transferred to tho 
Minister of Ponsions, 


for 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2899 


(o) A Non-iuropoan Native rating (whether a British Subject or not); 


(a) 4 person who is by the torms of his service excluded from the benofits 
of the Naval Order or accepts in his conditions of service other provisions 
of a like nature; 


(e) A person serving in one of His Majesty's Ships or in a Fleet 

Juxiliary or in any other vessel in the service of the Admiralty under 
agreement T 124 or a variant of that Agreement or under any other mercantile 
or special agreement ; 


(f¢) .. person who is - momber of a category or class specifically excluded 
from the benefits of the Naval Order: 


The Naval Order applies to women members of the Naval Forces 


6.  Womon Members of Navy - By Art. 1(23), a womon member of the naval 
forces means a woman who is - | 


(a) © medical or dontal practitioner employed with the Medical Branch or 
Dental Brench of tho Royal Navy with naval status for goneral service; 


(b) enrolled in Queen Jlexandra's Royal Naval Nursing Service or tho 
resorve thereof; 


(o) onrolled in the Women's Royal Naval Service; 


(a) a momber of a Voluntary Aid Dotachment onrolled for employment under 
tho Admiraltys 


By Arte1 (11) of the Naval Order, "officer" means a commissionod officer, 
a woman with commissioned officer status, a subordinate officer, a warrant 


officer (but not a sorgeant - major of tho Royal Marines) and a woman with 
warrant officer status. 
! 
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3. MILITARY FORCES 


Entitling Instruments - 

The Royal Warrants for the grant of pensions to members of the military 
forees and of the nursing ond auxiliary services thereof disabled by war service 
and for their widows, children, paronts and other dependants are made by virtw 
of the Royal prorog-tive, 


The Royal Warrant in force on the 3rd September, 1939, was dated 
12th February, 1931. 


The following Royal Yarrants have been issued since the 2nd September, 1939, 
applicable to the military forces other than the Home Guard. - 


The Royal Warrant dated 15th September, 1939 (CGmd. 6105), which superseded 
the Royal Warrant dated 12th February, 1931, and applied to all claims in respeot 
of service aftor the 2nd September, 1939, with retrospective effect from 
3rd September, 1939; 


The Royal Yarrant dated the 29th Junc, 1940 (md. 6205), which superseded 

the Royal Warrant dated 15th Soptomber, 1939, and applied to all claims in 

Pog of “ar after the 2nd September, 1939, with retrospective effect from 
unc, 194,03 


The Royal Warrant dated 12th January, 1943 (Cmd. 6419), which supersedod 
tho Royal Warrant dated 29th Jumc, 1940, and appliod to all claims in respect 
of service after tho 2nd Sceptomber, 1939, This wnrrant had effect as from its 
date, but was given retrospective operation as to certain Articles, the only onc 
relevant to tribunal work boing Article 3B relating to serious negligence or 
misconduct (sec paras. 32 and 71 infra) which took effect as from 
16th April, 1941, in lieu of article 5 (3) of the Royal Varrant dated 
29th June, 1940 (oma. 6205), 


The Royal Warrant dated 4th October, 1943 (Omd.6473), which amended the 

’ Royal Warrant dated 12th January, 1943, as to:cntitlement and the burdon of 
proof, end took effect as from 16th August, 1943, in relation to all claims in 
respect of war service oftor 2nd September, 1939; 


The Royal Warrant dated 4th December, 1943 (Cmd.6489), which by Article 71 
came into operation on 16th August, 1943, in place of the Roynl \arrants dated 
12th January and 4th October, 1943, which ceased to have effect as from the 
16th August, 194.3, in respect of any period after that date. Tho Royal ‘arrant 
dated 4th December, 1943, reproduced the new provisions as to entitlement and 
the burden of proof and by Art. 71 applicd as from tho 16th August, 1943, to a 
person whose disabloment or death was due to war service before the 
16th August, 1943, whother an award had been made under a previous warrant or 
not} 


The Royal Warrant dated 2nd October, 1944 (Omde6558), containing minor 
amendments to the Royal Warrant dated 4th Deoember 1943; 


The Royal Warrant dated 17th November 1944 (Omde 6572), providing for 
increase of cortain Army pensions. 


9. The_1946 Royal warrant 

The Royal Warrant dated 12th April, 1946 (Gnd. 6799), is the Worrant 
now in force and embodies the improved rates of pensions announced by the 
Command Paper 6714 in Deoomber, 1945. By Article 71, the ‘Yarrant came into 
operation on the ist February, 1946, in place of the Royal Warrants of 
4th Deoomber 1943 and 2nd October, 1944, which ceased to have effect as from 
the 1st Fobruary, 1946, in respect of any poriod after that date. Dy 
Art. 71 (4), the Warrant applies whore tho disablement or death occurred before 
1st February, 1946, whother an award has been made under any previous warrant 
or not. But by tho preamble the torms of any other warrant may, if more 
favourablo, bo applied to a person eligible thereunder and no award made under 
a previous warrant may be reassessed to his disadvantage. 
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The result is that the new provisions as to entitloment and the mriien of 
proof apply to all claims in respect of war service on or after 
jra Septombor, 1939» 


The 1946 Royal Warrant was amended by the Royal Warrant dated 
5th Docomber, 1946 (Cmd. 6995), so as to exclude mombers of’ the Polish 2usettle- 
ment Corps and Polish Resettlement Section (Auxiliary Territo-inl Sorvioe 
from the category of members of the military forces. 


The 1946 Royal Warrant was furthcr amended by the Royal Warrant dated 
29th March, 1946 (Oma. 7096), tho oxplanatory note issued therewith boing as 
follows: 


EXPLANATORY NOTE 


(This Note is not part of the Royal Warrant, but is intended to indicate 
its goneral purport. ) 


i. This Royal Warrant furthcr amends that of the 12th April, 1946 
(Omd.6799), and omends that of 27th August, 1946 (Cmd. 6898). 


2. <A pensioner may now be paid allowances for his wifc, whatever the date’ 
of his marriage, and for the children of the marriage or legitimated thereby. 


3. ‘The allowance provided for wear and tear of clothing caused by the use 
of oan artificia]. limb is increased in cortain cases. 


4. The rate of pension for an infirm total orphan who has attnined the age 
of 18 years has beon raised from 20s. to 26s. a weck. 


5. An amendment is included to avoid duplication between the umomployable 
supplement and retirement pension under the National Insurance Act, 19.6. 


6.  Consequent upon the revised code of pay and allowances introduced in 
July, 1946, for the Armed Forces, provision is no longer made for the paynent 
of pre-natal allowances. 


The amendments apply to the Homo Guard (para. 18 infra). 


ad 
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THE AIR FORCES 


10. Enabling Act - By S.2 (1) of The Air Force (Constitution) Act, 1917, 
His Majesty may, by order signified under the hand of a Secretary of State, "make 
orders with respect to the govornment, discipline, pay, allowances and pensions 
of tho Air Foroe including any matter by that Act authorised to be prescribed 

or cxpressed to be subject to orders or regulations". 


141.  Entitling Instruments - The following orders have been made since 
1st September, 1939 - 


An Order dated 22nd September, 1939, (House of Comnons Paper, 176 of 1939), 
which had effect as from the 2nd September, 1939; 


An Order dated 22nd October, 1940 (House of Commons Paper 169 of 1940), 
which had effect from the 5th Junc, 1940, in substitution for the regulations 
previously in force; 


An Order dated 12th February, 1943 (House of Commons Paper 61 o* 1943), 


which had effect as from the 12th January, 1943, in substitution for the regula- 
tions previously in force; 


An Order dated 4th October, 1943 (House of Commons Paper 113 of 1943), 
applying the new provisions as to entitlement and the burden of proof’ as from 
the 16th August, 1943, in relation to disablement or death due to war service 
after the 2nd September, 1939, 


An Order datod 25th Docomber, 1943 (House of Commons Paper No. 7 of 194) 
which came into operation of the 16th August, 1943, in place of the Orders datod 
12th February and 4th October, 1943, ond applied as from 16th August, 1943, to 
cases when the disablement or death was due to war service before 
16th August, 1943, whether an award had been made under any previous Order or 
not. The new provisions as to entitlement and the burden of proof were 
reproduced. Minor amendments were made by Order dated 2nd October, 194) 

(liouse of Commons Paper No. 104 of 1944); 


An Order dated 12th Junc, 1946 (House of Commons Paper 151 of 1946), which 
was doomed to have come into operation on the 1st February, 1946, in place of 
the Orders of 25th Decomber, 1943, and 2nd October, 1944, which ceased to havo 


effect as from the 1st February, 1946, in respect of any period aftor that 
date ; 


An Order dated 12th Junc, 1946 (Houso of Commons Paper 151 of 1946), 
excluding members of tho Polish Rescttlemont Corps (Royal .\ir Force) from the 
definition of “member of the air forces". 


12. Air Force Order - Tho Order dated 12th June, 194.6, as amended (in 
these notes called the Air Force Order) is the Order now in force. Its terms so 
far as concerns entitlement, assessment and the burden of proof are identical 
with those of the 1946 Royal Warrant. By drt. 71 (4), the Order applies when 
the disablement or death was duc to war service before the commencing date, 
whether an award was made under any previous Order or not. By Art. 69, the 
Order is to be administered by the Minister of Pensions’ who is to be the sole 
interpreter of the Order. 


13+ "Momber of tho oir forces" ~ By Art.1 (9) of the Air Foroes Order, 
“momber of the air forecs" means an officer holding o commission in, or an 
airman of, the Royal Air Force, the Royal Air Force Reserve (which includes the 
Reserve of Air Force Officers and the Royal Air Forco Voluntoor Reserve?), the 
Auxiliary Air Force and the jwciliary Air Force Reserve, including the Juxiliary 
air Force Reserve of Officors, but docs not include - 

the power and duties of the ir Council with respect to war pensions for the 
air forces were transferred to the ilinister by S.R. & O. 1939 Now 1194. 


“rf full ay scrvice on 19) » service in tho Reserw 
will no “war ice", Sco arte and Art. f the Jir For 

Grdor, and Bird, 1813-1944, 21; decided on the different wordinn of the 
Order’ datod 12th February, 1943 (Houso of Commons Paper 61 of 1943}. 
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(a) a person who is by the terms of his service oxcluded from the bencfits 
of the Order, or who accepts in his conditions of service other provision of 
a like nature; or , 


(b) a person who is a momber of a category or class which may be speci- 
fically excluded from the benefits of the Order; 


(c) a member of the Polish Resettlcmont Corps (Royal .iir Force) [ ‘aph C 
was added by Order dated 5th Docomber, 1946, as from 23rd .iugust, 1946 ]+ 


The Order extends to a woman member of the air forces. 


ihe Officer - By Art. 1 (11), “officer” means a male member of the air 
forees holding a commission or a woman member of officor status. 


15- Woman member of air forces - By Art. 1(23), "woman member of the air 
forces" means a woman who is 


(2) a medical or dental practitioner employed with the Medical Branch or 
The Dental Branch of the Royal .iir Force with relative rank of on officer; 


(b) enrolled in Princess Mary's Royal dir Force Nursing Service or the 
reserve thoroof; 


(c) enrolled in the Wonen's jwciliary ir Foree (other than a member of tho 
Polish Resettlement Section of the Women's .weiliary dir Forec) [added by 
Order dated 5th December, 194.6, as from 23rd 1946]; 


(a) a member of a Voluntary aid Detachment enrolled for employment under 
the air Council. 


7; 
make 
ns 

) 


2904 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


5. HOWE GUARD 


6. 
16. Constitution - By S.R. &0. 1940 No. 748, dated 17th May, 1940, mom 
bers of the Local Defence Volunteers (the alternative title of the Home Guard ts 
being authorised by S.R. & 0. 1940, No. 1383, dated 31st July, 1940) became Ta 
members of the armed forces of the Crown and subject to military Law as soldiers, 
Commissions were first authorised by S.R. & 0. 1940, No. 2017, dated 
19th November, 1940. of 
17.  Entitling Instruments - Pensions for members of the Home Guard were = 
first granted by Royal Warrant dated 9th December, 191.1 (Cmd, 6326), which 
applied as from 5th June, 1940. The Royal Warrant dated 30th May, 1943 
(Cmai. 6449), took effect as from the 12th January, 1943, in place of the of 
Royal Warrant of 9th December, 1941. re 
The Royal Warrant dated 6th April, 194% (Cmi. 6516), came into overation - 
on 16th .ugust, 1943, in place of the Royal Warrant dated 30th May, 1943, which 
ceased to have cffect as from the 16th august, 1943, in resnect of any veriod ki 
aftcr that date. This warrant applied the vrovisions of the Royal Warrant e 


dated 4th December, 1943, to the Home Guard with certain modifications. The ti 
new »~rovisions as to entitlement the burden of proof were reproduced, 


The Royal Warrant dated 31st iiay, 1944 (Army Order 89 of 1944), vrovided 
for the increase of certain Army vensions. t 


The Royal Warrant dated 2nd October, 194 (Cmi, 6558), amended the Royal 
Warrant dated 6th 4nril, 1944, in a minor detail. 


The Royal Warrant dated 27th August, 1946 (Cmi, 6898), called the Home 
Guard Warrant, is the Warrant now in force. 


18. Home Guard Warrant - The Home Guard Warrant came into oneration on the 
4st February, 1946 in vlace of the Roys1 Warrant of the 6th avril, 1944, which 
ceascd to have effect as from 1st February, 1946. 


By Art. 1 (4), "When the disablument or death of a meniber of the Home Guard 
is due to war service, Our Warrant of the 12th Anril, 1946 (hercinofter called 
"The .rmy Pensions Warrant") shall, subject to the modifications set out in the 
Schedule hereto and to the following rrovisions hereof, apply to him or, as the 
case may be, any widow, child, varent or other dependent of his, in like manner 
as if he were a soldicr of Our army holding the substantive rank of private 
whose disablement or death was due to war service", Sec also para, 9, supra. 


The provision in the Army Pensions Warrant for treatment allowances when 
disablement is not duc to war scrvice does not apply to the Home Guard, ~ 


The new nrovisions as to entitlement and burden of vroof arc reproduced, 


19. War Service - "Momber of the Home Gusrd" meens a nerson who at any 
time during the veriod from the 21cit ifny, 194.0, until the 31st December, 1944, 
wos a member of the Local Defence Voluntecr Force or the Home Guard, and “war 
service" in rclation to a member of thc Home Guard means service as such a 
member during the whole or any mart of that veriod. 


“Tormination" in relation to service as a member of the Home Guard means 
cermination of service by reason of retirement, di:charce or in any other manner, 


On 12th December, 1945, The Seerctary of State for War siated in the House 
of Comuons that “it was decided a ycar ago that the Home Guard need no longer 
pe kent on a war footing. Paraics ceased in Sentomber, 19/4, and orders were 
issucd for it to 'stand down! in ist Novomber. 4 delay in formal disbandment 
was, however, desirable to facilitate the recall of arm: oni equirment 
It has now been decided to disband the Foree. ‘The necessary orders to offect 
this by 31st Deceribo-, 1945, will now be issucd,. From that date members of 
the Force will ceasc to be liable to recall and officers will relinmish their 
commissions and o11 ranks will be deemcl to be discharged." 


4 
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6. SUMMARY OF THE 1946 ROYAL WiRRANT 


Before considering the provisions as to entitlement and bevden of proof in 
detail, it will be convenient to swmarise the main provisions of the 1946 Royal 
Warrant. 


20, Scove of Warrant - The warrent enables awards to be made to "members 
of the military forces and of th: nursing and auxiliary services thereot’ 
disabled, and for the widows, children, parents and other derendants of such 
members deceased, 4n consequence of service during the 1939 world war", 


Awards of retired vay or gratuities are made to commissioned officers and 
of nensions or gratuities to’ other ranks and widows, the rates being syecified 
in the schedules to the warrant. In these notes "nension" is used as including 
retired nay and gratuities. 


21, . Administration - By Art. 69, the warrant is administered by the 
Minister of Pensions who is to be the sole intervrcter of the werrexnt and is 
enmowered to issue such instructions with reference thereto as he may from time 
to time deem necessary. 


22, Member of military forces - By Art, 1(9), "membor of the military 
forces" means “an officer holding a commission in, or a soldier of, our Arny, 
the denot of whose unit is situated in the United Kingdom or the Isle of Han, 
but does not include:= 


(a) amomber of the Army Audit Staff who holds a commission in connection 
with the performance of his duties as such; 


(b) a retired officer, Army pensioner or other nerson to whom Art, 499 or 
Art. 1127 of the Pay Warrant is avvlicable, 


(These articles read as follows:- 


"199, Retired officers re-enployed in military service under conditions 
which do not render them eligible for disability awards under the »rovi- 
sions of this Our Warrant avrlicable to officers on the active list may be 
granted, in resnect of any disability attributable to this service, awards 
at the rates and under the conditions which would be annlicable to 
civilian emnloyees. 


Such officers may also be awarded, on the termination of their re- 
annloyment, gratuities at the rates and under the conditions nrescribed in 
the Suverannuation Acts for unestablished civilian amloyees. 


"4127. Army vensioners and others emmloyed on military service under con- 
ditions which do not render them cligible for non-cffective awards under 
the nrovisions of this Our Warrant aprlicable to serving soldiers, may be 
granted in resnect of any disability attributable to this service, awards 
at the rates and under the conditions which would be apnlicable ‘o 
civilian emloyees. 


Suoh men may also be awarded on the termination of their ounloyment, 
eratuities at the ratec and under the conditions nvescribed in the 
Sunerannuation Acts for unestablished civilian cimloyecs". } 


(ce) a verson who is by the terms of his service excluded from the 
benefits of this Our Warrant, or who accevts in his conditions o® service 
srovision of a like nature; or 


(a) @& »erson who is a member of a catesory or class which we may 
snecifically exelude from the benefits of this Our Warrant; 


(e) a member of the Polish Resettlement Corps (added by Royal Warrant 
dated 5th December, 1946, which cunc into oneration as from 1st June, 
1946) ." 


The 1946 Royal Warrant extends to a woman member of the military forces. 
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23. Woman membor of military-forces, =- By Art. 1(23), "Woman membor of tho 


military forces" means a woman who is - 


(a) a medical or dental practitionor omployed with the Royal Army Medical 
Corps or the Army Dental Corps with rolative rank as an officer; 


(b) enrolled in Qucen Aloxandra's Imperial Military Nursing Service or 
the reserve thereof; 


(c) enrolled in tho Territorinl Army Nursing Service or the roserve 
thcroof ; 


(a) onrolled in the Auxiliary Territorial Scrvice; 


(e) a member of a Voluntary Aid Detachment enrolled for employment under 
the Army Council, other than a member of the Polish Resettlement Section 
(Auxiliary Territorial Service) [ added by Royal Warrant dated 5th December, 
1946, which camo in operation as from 1st Junc, 1946]. 


24. Officer in Military forces, - By Art. 1(41), "officer" means a male 
member of the military forces holding a commission in His Majesty's Arny or a 
woman member of officcr stctus, 


25. War Service, - By Art, 1(21), “war service" monns sorvice in the 
military forces during the whole or any part of the period beginning on 
3rd September, 1939, nnd ending on such date as His injesty my declare to be 
the end of the 1939 World War, By Art, 2(4), the wer service of - member of 
the military forces ends on whichever is the carlicr of the following dates, 
namely 


(a) the date of the termination of his service, i.e. (Art. 1(49)) 
termination of full pay service by reason of retirement, discharge, 
demobilisation, transfer to the Reserve’ or in any other manner; or 


(b) the date on which he ceases to render war service (e.g, by desertion). 


26. Leave, = The legal cffoct of "leave" is to ronder it lawful for the 
member to be absent from his wnit, He remains subject to military law and is 
bound to obcy the orders of his superior officcrs, It follows that an injury 
sustained while on leave “arose during war service", and if it was arcravated 
by war service, whether before? or aftor the period of leave, and rownined 
aggravated on the date of discharge, will confer cntitlement, And an injury 
sustaincd whilst on leave (c.g. by cleaning his weapons: Hugh Williams, 25. 7.47; 
M.P.R.) my be attributable to war service, An infcctious disease became 
manifest during - period of leave may be attributable to wor service if the 
Minister is unable to prove that the infection wns not contracted before the 
commencement of the leave period, 


The views of His Majesty's Government (which do not bind the Tribunals: 
Hugh Willioms, supra) were expressed in the White Paper, Cmi, 6459 presented to 
Parlinment in July, 1943, as follows:- 


"7, At present most accidents sustained by members of the Forces arc 
regarded as attributable to wer service but there nro four main categorics 
not so regarded, They are:- 


(x) accidents sustained whilst ‘walking out! in spare time; 


(b) accidents sustained whilst tfavelling to end from home on short 
pass, i.c. ldavo of not. nore than 48 hours duration, (unless the 
lenve is of ». compassionate neturc); 


4. Soc Bird, 18.12.44, M.P.R., 21 ond footnote to pare. 15 supra. 


2. Tho lowering of power of resistance to a disease before the onsct of the 
disease is an aggravation of the disease, Sco Caird (sister of Bretton, 
deceased), 1.5.47, M.P.R, where the deceased dicd of influenza contracted 
whilo on leave, and it wos hold that death hed been hastened by the 

nggravition by war service of uyocardinl degoneration and bronchitis. 
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(c) accidents sustained vhilst travelling to or from duty when the 
momber has beon allowed to live in accommodation privately arranged; 


(a) accidents sustained whilst actually on leave. 


8, H.M, Government has decided that undor war conditions accidents in 
categories (a), (b) and (c) con reasonably be regarded as attributable to 
servict, Tho position of accidents in catogory (4) is different. In 
these cases the compulsions of service play no part and an accident sus- 
tained in such circumstances cannot properly be regarded as attributable 

to service, [The words “compulsions of service" do not occur in the Royal 
Warrant and are no guide to its moaning: Hugh Williams, 25.7.47; M.P.R.]. 


9. Past cases, which under the existing arrangoments have beon rojected 
hy the Minister of Pensions, will, on application, be reviewed in tho light 
of the new conditions ond any award of ponsion will be made as from the 
date vhen the revised rates generally come into operation," 


If a member of the military forces sustains a "war injury" or a "war service 
injury" (para. 134 infra) while on leave and the injury is not attributable to 
war servicc, he may be able to claim a pension for the injury under the Civilian 
Scheme (para 125, infra), 


27. Entitlement. - By Art. 3, awards may be made when the disablement or 
death of a member of the military forces is due to war service, By Art, 4, 
disablement must be accepted as due to war service if it "is due to a wound, 
injury or disease, which (i) is attributable to war service; or (ii) existed 
before or arose during war service and has been and romains aggravated thereby". 
Death must be accepted as due to war service if "the death was duc to or hastened 
by (i) a wound, injury or discase which was attributable to war service; or 
(ii) the aggravation by war service of a wound, injury or disense which existed 
before or arose during war service", In no case is there any onus on ao claimnt 
to prove the fulfilment of the above conditions and the benefit of any reasonable 
doubt must be given to the claimant. Sco also pare. 41 infra.1. 


The fact that a claimant is still in recoipt of a pension for an injury 
attributable to 1914-18 war servive, does not bar entitlement by aggravation of 
the same injury by now war service, Tho ascessment will be mide by reference 
to the combined effect of all causes of disablement: Arts. 44(4) and 49,1 


By section 1 of the Tribunals Act, where the Minister rejects: claim on 
the ground that the discase is neither attributable to, nor aggravated by, wor 
service, or accepts the disease as aggravated by, but not as attributable to, 
ry service, an appeal lies to a tribunal constituted under that Act: para. 

infra, 


In these notes "injury" is used as including wound, injury or disease, 
In the Royal Warrants issued before July, 1943, the word "disability" was used 
as meaning "wound, injury or disease", but the word does not occur in the 1946 
Royal Warrant, The word "disability" is still uscd in the terms of referchce 
to the Appeal Tribunals and also in the "Notes for Guidance of Appellants". 
But it must be understood that "disability" means the wound, injury or discase 
to which the disablement is duc, not the disablement itsclf, 


28.  Disablemont. By Art. 1(4), "disablement" moans "physical or mental 
injury or damage, or loss of physical or mental capacity", and “disabled” has 
® corresponding meaning. It should be noticed that "disablement" is con- 
trested with tho injury to which the disablement is due, <A finding that on 
injury is attributable to war sorvice or has been and remiins aggravated thereby 
renders the claimant cligiblc for an armrd and is commonly said to confer 
"ontitlement", But the claimnt is not cntitled to an awmrd wmiless he suffers 
disablement due to the injury. It is accordingly common to find a minute by 
the Minister that nm injury is accepted as attributable to war service with 
the note "No disnblement and no awmrd". The importance of such aon entry is 
that, should the claimnnt subsequently suffer disablement duc to the injury, 
he will be entitled to am avard for his disablement, Logically, “entitlemont" 
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does not correctly describe the effect of a finding of attributability or aggra- 
vation, as it does not necessarily entitle the claimant to an award. But the 
word is commonly used to describe the effect of such a finding and is so used in 
these notes, The word “entitlement" does not occur in the 1946 Royal Warrant 
excevt in the marginal breviate to Art. 4. 


29. _Assessment of disablement - When the Minister or a Tribunal has 
decided that an injury is attributable to war service or has been and remains 
ageravated thereby, the claimant's degree of disablement has to be assessed and 
certified. The assessment, being a matter involving a medical question 
(Art. 2(2)(b)), is made and certified by e medical officer or board of medical 
officers. In certain cases an anneal against the assessment may be made to an 
Assessment Tribunal: nara. 139, infra, At first sight the words in Art. 91) 
“the degree of disablement due to wer service shall be assessed" suggest 
that in the case of an aggravated disease it is only the disablement due to the 
aggravation by war service which is to be assessed, But Art. 4(1) shows that 
“disablement due to war service" really means the disablement due to the injury 
which is attributable to or aggravated by war service, the condition of 
attributability or aggravation anvlying to the injury, not to the disablement, 
Accordingly, in assessing the degree of disablement no distinction is made : 
between an injury which is attributable to war service and a disease which is 
merely aggravated by wer service. In both cases all disablement due to the 
injury is assessed. Thus a claimant who at the date of enlistment suffered 
90 per cent, disablement and owing to aggravation of his injury by war service 
is totally disabled at the date of discharge is entitled to an award on the 
basis of 100 ver cent. disablement. 


By Art. 9(3), in the case of ammutations, loss of vision or of a hand and 
foot, very severe facial disfigurement or absolute deafness, the degree of dis- 
ablement is, in the absence of svecial circumstances, to be certified at the 
anvrovriate vercentage svecified in the first schedule to the 1946 Royal Warrant. 


In oll other cases (Art, 9(1)), the assessment is made “by making a com 
yarison between the condition of a normal healthy verson of the same age and 
sex, without taking into account the earning caracity of the member in his dis- 
abled condition in his own or any other svecifiic trade or occuration, and with- 
out taking into account the effect of any individual factors or extraneous 
circumstances", Where the disablement is due to more than one disease, a 
commosite assessment is made by reference to the combined effect of all causes 
of the disablement. The degree of disablement as assessed is certified by 
way of a vercentage, total disablement being revresented by 100 ver cent. 


30. Rates of nension - When the degree of disablement has been assessed 
and certified, an award is made of the aypronriate nension., All awards are 
made on a temvorary basis unless the claimant's condition vermits a final 
settlement of the extent of his disablement: Art. 8&4). The rates of vension 
are stated in the second schedule to the 1946 Royal Warrant where the degree of 
disablement is not less than 20 ner cent., and in the third schedule where the 
degree of disablement is less than 20 ver cent. Gratuities are vaid for the 
minor injuries snecified in Table I of the third schedule, The second and 
third schedules give the immroved rates which under the White Paner Cmi, 67414 
(December, 1945) took effect from the first nay day in February, 1946. 


Where entitlement had been allowed for neurasthenia ond the claimant olso 
claimed for rheumatism which was found to be a symotom of the neurasthenia 
("an escane mechanism, a way in which his neurasthenia exuressed itself"), it 
was held that the vroner award was for neurasthenia, and thet the rheunatism 
should be treated as disablement due to the neurasthenia, 


31.  Royiew of award - By Art, 67, excevt when a final assessment has been 
made, an award my be reviewed at any time, and the Minister may continue or 
very the award or make a fresh award, the usual ground for review being a 
decrease or incrcasc in the degree of disablement, An award mde on the basis 
of a final assessment may not be rcviewed unless there is oa substantial increase 
in the degree of disablement or the award has been made in error or obtained by 
froud. 


4. Dickinson, 23210046. MPR. 2hte 
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32, Misconduct - By Art. &3), the Minister may withhold or reduce an 
award to an officer whose service is terminated voluntarily or on account of 
misconduct. There is no similar provision as to other ranks, But by Art. 5, 
the Minister may withhold, cancel or reduce an award when the injury on which 
the claim is based was caused or contributed to "by the serious negligence or 
misconduct" of the member, See vara, 71 infra. 


33. Time Limit for claims - By Art, 8&2), an award may not be made unless 
a claim is made within seven years from the end of the claimant's war service, 
excent when the claim fulfils the requirements of regulations made by the 
Minister with the avproval of the Treasury. No such regulations have yet been 


34.  Dete for comaencement of rension - By Art. 81), an award may not be 
made to take effect before the termination of thc claimant's service, or in the 
case of an officer on the octive list, while he is in receipt of unemployed pay 
or half paye 


By Art. 65, exce-t in so far as the Minister may otherwise direct, a 
pension will not be naid for any veriod vreceding the date of the application or 
appeal as a result ‘of which the claim to the award of the pension is accepted, 


memorandum states the Ministry's gencral practice in regard 
to Art . 


"4, Article 65 of the Royal Warrant and analogous instruments vrovides 
that excent in so far as the Minister may otherwise direct, nayment of a 
vension shall not be made in res»ect of any period preceding the date of 
aplication or anneal as a result of which the claim to award of vension 
is accepted. In order, however, that invalided members of the Forces 
should not be vrejudiced, as regards the effective date of a successful 
anneal, by the delay in establishing Pensions Avpcal Tribunals, it was 
decided in July, 1942, that the following orrcars rules would be applied 
for this particular class of case. 


(41) Subject to satisfactory evidence as to the degree of disablement, 
a@ successful avveal by a member who, within six months of discharge, 
made renrcscntations to the ifinistry as to its failure to grant a 
pension, will be made effcctive from the date of discharge. 


(2) Where no revresentations were made within six months of dis- 
charge, the effective datc of any award will, in the absence of 
exceptional circumstances, be the date on which such renresentations 


were first made, 


Although the English Tribunals have now been oncrating since 
October, 1943, the above arrears rules still avnly, and their amlication 
frequently involve payment of substantial arrears to successful appellants. 


"2. In release cases, where cntitlement to vcnsion is admitted by the 
Tribunal, arroars are vaid back to the date of release if the rejected 
claim was made within six months of the dato of the anncllant's release 
and amenal against the rejection was made either within three months of 
the notification of rejection or within six months of rclease. 


"3, In the case of a post discharge claim (isc. a claim in resvect of a 
disability other than the invaliding disability) the original application 
is, of course, not a “renresontation to the Ministry on its failure to 
gront vension", If such a claim is rejected and subsequently admitted as 
an apneal, the effective aate of the award is normally the date of the 
first anneal; but if that anneal were made within three months of 
rejection of the claim the award is antedated to the date of the original 

application. 


"kh, An award resulting from an apneal against a decision of ‘aggravation 
passed away’ ordinarily overates from the date of cessation of pension 
or treatment allowances, vrovided the appeal is made within six months 
of the notification of the Ministry's decision; otherwise from the date 


of appeal. 
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"5, As from the 16th August, 1943, the date on which the Royal Warrant 


of the 4th December, 1943, and analogous instruments came into operation, - 
the basic conditions of entitlement were changed. The previous Warrant A 
required that disablement should be either directly attributable to or : 

materially aggravated by war service, The Pensions Anpeal Tribunals . 


Act, 1943, empowered the Pensions Anveal Tribunals to hear, not only avneals 
against decision of the Minister in terms of Section I of the Act, but 
also (Section 7) apeals against decisions of the Minister given before 
the vassing of the Act. 
* Thus the relevant issue under a decision given by the Minister before 
the passing of the Act [5th August, 1943] became the issue under 

Section I and any other issue, e.g. material aggravation, could only be 
determined administratively and as a matter of advice from the Tribunal. 
In Octoher, 1943, the Lord Chancellor agreed that, where the question of 
material aggravation was a live issue, in as much as a favourable 
decision on this point would, under thé arrears rules outlined above, 
entitle a successful appellant to arrears of pension prior to 16th August, 
1943, the Minister would seek the advice of the Tribunal as to whether 
there was aggravation to a material extent as required by Article 5 of 

the Royal Warrant of 12th January, 1943. The Minister undertook to 
accept the (advice) given by the Tribunal as well as the statutory 


finding. With the passage of time the number of cases now being referred 
for (advice) is small." 


fn some cases the Minister in his decision refers to Art. 65 ond refuses 
entitlement on the ground that aggravation by war service had nassed away on 
or before the date of claim, Technically this procedure avvears to be 
irregular as Art, 65 merely vrevents vayment of the vension, but gives no 
power to refuse cntitlement. It would scem, therefore, that, if the Tribunal 
decide that there was aggravation but that the aggravation had ceased before 
the date of claim, they ought also to decide on what date aggravation vessed 
away, thus giving entitlement and leaving it for the Minister to decide whether 
or not he will exercise his vower under Art. 65 to order retrosnective payment. 
See also para. 60 infra. 


35. Allowances - The 1946 Royal Warrant also vermits the following allow- 
ances to be awarded in addition to the pension, viz. family allowanoe for wife, 
husband, unmarried devendant living as a wife and children (Art. 12); 
allowance for constant attendance where the pensioner is totally disabled 
(Art. 14);, allowances where the nensioner is unemnloyable (Art. 15); 
allowance for "special hardshiv", i.e, where the disablement being less than 
100 ver cent. renders the pensioner incanable, and likely to remain vermanently 
incapable, of resuming his pre-war service occunation and inoavable of 
following any other suitable occuvation of an equivalent standard: Art. 15 A. 


36. Treatment and rehabilitation - Under Part IV of the 191.6 Royal 
Warrant, a nensioner may be awarded a treatment allowance for himself and any 
eligible member of his family while he is receiving apnroved medical, surgical 
or rehabilitative treatment, which involves interruntions of the nensioner's 
normal cmmloyment, Where the treatment was received in a hospital or similar 
institution ond absention from work for a vrolonged period is necessary after 
completion of the treatment, a treatment allowance my be awarded for that 
period, any National Health Insurance benefit being taken into account. 


A treatment allowance may also be awarded to a member of the military 
forces having a disablement (sic) which led to.his discharge but was not due 
to war service. The allowance may be awarded only whcre the momber was, 
immediately before thc end of his war service, receiving a course o; treatment 
which was not then comnlcted and it is certificd that the uncomalctcd course 
of treatment has to be continucd in an institution, The allowance will be 
paid only while the weuber receives the continued treatment in an institution 
ana in any case ceascs on the expiration of six months from the date of the - 
end of his war service, The necessary expenses of cny medical, surgical or 
rehabilitative treatment may be defrayed by the Minister. 


37. _Awards in resvect of death - By Part V of the 191.6 Royal Warrant, 
vensions may in certain circumstances, be awiuvied to the childron, widow, 
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unmarried dependants living as wives, varents and other devendants of a member 
of the military forces whose death is due to war service and takes place within 
seven years from the end of his war service, By Art. 404) , death is accepted 
as due to wer service where the death was due to or hastened by an injury attri- 
putable to war service or by the aggravation by war service of an injury which 
existed before or arose during war service, 


By Art. 24, a widow is not eligible for a vension if she was separated from 
her husband at the date of his death unless the senaration was caused mental 
instability arising from disablement due to war service, or (by Art, 26), unless 
during the six months preceding her husband's death she was in receipt of vay- 
ment under & maintenance or separation order or was being suvvorted by her 
husband to a reasonable extent, 


By Art. 39, any pension to a female person awarded under Part V ceases if 
she marries or cohabits with some other person as his wife. 


For details, see vara, 48 infra, 
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7. ENTITLEMENT AND BURDEN OF PROOF 


38. Entitlement before 16th August, 1943 

By Article 5(1) of the Royal Warrant dated 12th January, 1943 (reproducing 
a similar provision in the earlier Warrants), a disability could not be 
accerted as attributable to military service unless it was certified to be:- 


"a) directly attributable to military service during the war, or 
(b) due to a wound, injury, or disease which:- 
(4) arose during war service or existed before such service, and 


(ai) was aggravated by war service to a material extent and 
remains aggravated thereby." 


By Article 5(2) of the same Warrant, "a disability shall not be certified 
to be attributable to military service during the war unless there is evidence 
of the wound, injury, or disease in contemporary official records or by other 
reliable corroborative evidence; and in either case the evidence is good and 
sufficient that the disability was in fact attributable to war service", 


39, Entitlement on and after 16th st, 194 
In July, 1943, the White Paver (Omi, 535) was presented to Parliament, 


paragravhs 2 to 6 reading as follows:- 


"Entitlement 


I. 


"2, Certain misgivings have been expressed in recent discussions on the 
question of 'Onus of Proof'. It will be made clear in the Royal Warrant 
that there is no omus of proof on the claimant. It is and will continue 
to be the duty of the Minister of Pensions to reach a decision based on 

an imeartial review of all the evidence, 


"3. H.M. Government accepts the view that the fact that a man is accented 
for service in the present War in a certain medical category may be taken 
as vresumptive evidence that (a) at the time of accevtance he was fit for 
the kind of service demnded of aman in that medical category; and (b) in 
the event of his being subsequently discharged on medical grounds any 
deterioration in his health which has taken place is due to his service, 
While the Minister of Pensions will vay regard to any other evidence, 
including the consensus of medical opinion regarding a particular discase 
or group of diseases, which throws doubt on the presumvtive evidence of 
the medical category in which a man was placed at the time of his 
acceptance for service, or on the nresumption that service has nlayed a 
vart in the onset or development of the disablement, he will give full 

weight to the general view exvressed above. 


",, The existing Warrant requires that disablement shall be either 
directly attributable to or materially aggravated by service, In the 
case of versons placed in grade 1 on enlistment (or in grade II because 
of a defect of Vision or Feet) the Minister of Pensions announced in the 
House of Commons on July 3rd, 1941, that any degree of aggravation 
leading to discharge would be regarded as material. . Persons so graded 
comprise the bulk of those taken into the Forces and in all the circum 
stances H.M. Government pronoses to extend this nrovision to the 
minority also, This will be done by removing the word 'material' fran 
the Warrant, Similiarly the ‘'directly' will be removed from the phrase 

‘directly attributable’. 


"5, There remains to be considered the claim 'Fit for Service, Fit for 
Pension'. This claim is inconsistent with the vrinciple, which obtained 
in regard to the War of 1914-18 and has since been mintained, that there 
must be a causal connection between disablement and wer service to enable 
a@ vension to be awarded, H.M. Government re-affirms this nrincinle and 

is agcoiingly unable to accevt the claim 'Fit for Service, Fit for Pension,' 
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Its acceptance would mean that the Minister of Pensions would assume 
liability for a condition which became manifest at any time after the 
commencement of war service whether or not service had played a part in 
its onset or development. In the view of H.M. Government a disablement 
in which war service has played no part should be dealt with under the 
ordinary social service provisions. 


"6, To give efiect to the above modifications the existing Articles in 
the Royal Warrant regarding entitlement in both death and disablement 
cases will be replaced by the following comprehensive article. 


‘Entitlement - (1) the disablement or death of a member of the 
military forces shall be accepted as due to war service for the 
purpose of this Our Warrant provided it is certified that ~ 


(a) the disabloment is due to a wound, injury or disease, which - 
(i) is attributable to war service; or 


(ii) existed before or arose during war service and has been 
and remains aggravated thereby; or 


(b) the death was due to or hastened by 


(i) wound, injury or disease which was attributable to war 
service; or 


(ii) the aggravation by war service of a wound, injury or 
disease which existed before or arose during war service. 


(2) In no case shall there be an onus on any claimant under this 
Our Warrant to prove the fulfilment of the conditions set out in 
paragraph (1) and the benefit of any reasonable doubt shall be 
given to the claimant. 


(3) Where an injury or disease which has led to a member's discharge 
or death during war service was not noted in a medical report made on 
that member on the commencement of his war service, a certificate 
under paragraph (1) shall be given unless the evidence shows that the 
conditions set out in that paragraph are not fulfilled. 


(4) Where there is no note in contemporary official records, of a 
material fact on which the claim is based, other reliable corro=- 
borative evidence of that fact may be accepted'." 


In the White Paper Gnd. 6714 presented to Parliament in December, 1945, 
H.ii, Government again re-affirmed their refusal to accept the slogan "Fit for 
Service, Fit for Pension," 


The new Article as to entitlement and burden of proof was embodied in the 
Royal Warrant dated 4th October, 1943 (Cmd. 6473) which took effect as from 
the 16th August, 1943, in relation to all claims in respect of war service 
after 2nd September, 1939. The Article is reproduced in the 1946 Royal 
Warrant as Article 4 and by the preamble and Article 71 applies to all cases 
when the disablement or death was due to war service during the 1939 World 
War, whether an award was made under any previous Warrant or not. 


40. Conditions precedent to an award = By Article 4(1), before an award 
can be made four conditions must exist, viz = 


fs) the claimant must suffer or have suffered a “wound, injury or disease" 
in these notes called "an injury"). 


1. There can be no entitlenent from aggravation unless the injury arose before 
or during war service and remained aggravated at the date of discharge. 
But an injury may be attributable to war service although it did not arise 
until after discharge. This may happen when the injury is o sequel of 
an earlier injury which was attributable to or aggravated by war service 
(Parr, 26.3.47, M.P.R. 5114), or where the injury is due to lowered powor 
of resistance resulting from war service. 
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(>) the claimant's injury mist either be attributable to his war service, 
or having been aggravated by his war service must remain aggravated 
thereby ; 


(0) the claimant mst suffer "disablement" (i.e. physical or mental injury 
or damage or loss of physical or mental capacity); and 


(4) the claimant's disablement must be due to the injury. 


But the fact that there was no disablement at the date of discharge does not 
preclude a finding of attributability or aggravation if the claimant's condition’ 
was adversely affected by war service: Collin, 25.347, 12R.437; V. Scott, Sc., 276.47 


41. Burden of proof = By Article 4(2) of the 1946 Royal, Warrant, “in no 
case shall there an onus on any claimant under this our warrant to prove the 
fulfilment of the conditions set out in paragraph (1) of this Article and the 
benefit of any reasonable doubt shall be given to the claimant". This provi- 
sion applies to all claims for ontitlement by members of the armed Forces, 

The pension schemes for seafaring persons and civilians contain a similar 
provision, P 


By Article 4(3), “when an injury which led to a members discharge or 
death during war service was not noted in a medical report made on that member 
on the commencement of his war service, a certificate under paragraph (1) of 
this Article shall be given wmless the evidence shows that the conditions set 
out in that paragraph are not fulfilled", The words “death during war service" 
show that Article 1{3) docs not apply when the death occurred after the termina- 
tion of wer service: Knirhts, 1.5.47, 577. A similar provision is contained 
in Article 4(3) of The Naval Order (para, 4 supra) and in Article 4{3) of the 
Air Force Order (para, 11 supra), but not in seafaring or civilian schemes: 
Alice Morris, 5.5.47; MPR. 595; E. J. Jones, 167.47. 


Article 4{3) applies although no medical examination or report was made 
on the commencement of tho claimant's war service’, Accordingly, Article 4f 3) 
was held to apply where the claimant was medically examined in April, 1939, and 
39% 5 


his war service commenced on 3rd September, 19 and where the olaimant was 
ew, examined in July, 1939 and his war service commenced on 3rd September, 
19397. 


The Court of Session has taken a different view, holding that Article 4{ 3) 
does not apply when the claimant was not medically examined on the commencement 
of his war service+, But Lord Cooper observed that the fact that Article 4{ 3) 
does not apply "mst in very many cases make little practical difference for, 
at least by the time the case reaches a Pensions Appeal Tribunal, the issue 
is usually so narrowed down that the onus imposgd in the Minister by Article 4{ 2) 
is itself sufficient to make it possible for thc average claimant to dispense 
with the added emphasis on that onus prescribed by Article 4{3)". 


It was said in the Court of Session that Article 4(3) imposes a special 
onus in favour of the claimant+ or "an added emphasis" to Article 4(2)5 and that 
the Tribunal in dealing with an appeal are in the seme position as a jury ina 
criminal trial who, if left in reasonable doubt as to the guilt of the accused, 
are bound to acquit him. But the doubt must be a reasonable one and "not a 
strained or fanciful acceptance of remote possibilities, Further the mere 
fact that the case is one of complexity or great difficulty is perfectly come= 
patible with a decision being reached without reasonable doubt", 


4. Jewitt, 23.10.46, i,P.R., 237. It is suggested that “commencenent of his 
war service" is used in its popular sense, and that Article 4{3) applies to 
a medical examination, whether made before or after actual enlistment, 
provided it was made with a view to ascertaining the claimants initial 
suitability for service, 

Edwards, 2361047, 3314; LeRe [1947] 1 K.B. 

O'Dowd, 5553 Barker , 29010475 Mi. P. 339. 

Fourtecn Appeals, Sc. 190 Re y 461, 463. 

Mitchell, Sc. 9.1.45., 421, 42h, 

Irving, Sc. 3611.44) MPR. 401, 412, approved by Tucker J, In Moxon, 
17.5.45 WH.P.R. 63, 70. 
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Denning J. said that the Minister "mst not decide against the claimant on 
a mere balance of probabilities; there mst be a real preponderance of probabi- 
lity against him such as to exclude reasonable doubt, That is a rule as to the 
weight of evidence which applies in all cases" In cases falling within 
Article 4(3) “there is a compelling presumption! in favour of the claimant to 
which effect must be given unless the contrary is shom. That presumption takes 
the place of evidence. The effect of it is that the claimant succeeds unless 
each one of the prescribed conditions is negatived by evidence. The amount of 
evidence required is, again, a real preponderance of probability such as to 

exclude all reasonable doubt. The evidence mst show, by a real preponderance 

of probability, that the disease was not attributable to war service or aggravated 
by it as the case may be, The distinction between Article uf 2) and Article uf 3) 
js that, in order to defeat a claimant, in cases under Article 4{2) the evidence 
against him must overthrow any evidence in his favour, where-as in cases under 
Article (3), it mst also overthrow the presumption in his favour," 


The existence of the compelling presumption is of great importance where 
there are conflicting medical opinions. Such a case mst not be decided against 
the claimant unless there is a real preponderance of probability against him such 
as to exclude reasonable doubt: Bungay, 24.35.47, l.P.R. 411. Compare Parr, 
26.3047, MAR. 511, where there being conflicting medical opinions as to the 
cause of Paget's disease and a provisional presumption also in favour of 
attributability the finding by a Tribunal against attributability was upheld. 


Article 4(2) relieves the. claimant from the burden of proving the fulfilment 
of the "conditions" set out in paragraph (1) of the Article, The conditions are 
(1) that the disablement is due to the injury and (2) that the injury is attri- 

table to or aggravated war service. It seems, therefore, that the conditions 
referred to in Article 4(2) are the causation of disablement by the injury and 
the causation of the injury by war service, and that the burden is on the claimant 
to prove the existence of disablement and that he suffered the injury, and that on 
those issues he is not entitled to the benefit of the doubt. 


It also seems clear that the burden is on the claimant to prove that the 
injury led to the member's discharge or death before the compelling presumption 
arises under Article 4{ 3). 


The question whether the injury led to the members discharge or death is one 
of fact and is not concluded by the formal entry in the record that "his services 
were no longer required for the purpose for which he enlisted", The facts should 
be examinod to see whether the injury did in fact lead to his discharge, if 

it did, he will be entitled to the benefit of the compelling presumption.’ This 
principle appears to apply where the claimant was released from further service 
without being invalided, especially if his medical category had been reduced on 
account of the injury claimed for. 


1. A “compelling presumption" arises when a party proves facts from which the 
Court mist in law draw an inference in his favour unless the other side proves 
the contrary or proves some other fact which the law recognises as sufficient 
to rebut the inference. A "provisional presumption" arises when facts are 
oroved from which the Court may, but is not compelled by law to, infer a fact 
in issue. The Court will not rule whether the fact in issue should be 
inferred until the end of the. case after all the evidence is in and the 
arguments have been completed. The force of a provisional presumption 
"depends on ordinary good sense, rather than on law. They are only guides 
to the Court in deciding whether to infer the fact in issue or not. The 
degree of probability necded to establish an inference varies": See 
"Presumptions and Burdens" by Denning J. in (1945) 61 L.).R. 379. In 
Knights, 1.547, M.P.R. 577, Denning J. said: "the effect of fa provisional 
presumption] is that the evidence has to be regarded as a whole, without any 
legal burden on cither side, but if in that evidence there is a reasonable 
doubt, the benefit of the doubt is to be given to the claimant," 


2. Starr 26,2.46, M.P.R., 109, 121; Parr, 26.3.47, P.R. 511. The view that the 
iinister on Tribuncel mst not decide against the claimant “on a mere balanoe 
of probabilities" was acted on in Dore, 18.2,47, li.P.R. 405. There is no 
compelling presumption under the seafaring schemes or the Civilian Scheme: 

E. Ue Jones, 10 


3. Troughears 965475 lie PR. 569. 
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The effect of the words "In no case shall there be an onus on the claimant 
° e the fulfilment of the conditions set out in paragraph (1)" in Article 
uc2) is that proof by the claimant that he suffered the injury raises a pre- 
poly that the injury was attributable to or aggravated by war service. If 
Article 4{3) applies, the presumption is a compelling presumption and will be 
rebutted only by proof beyond reasonable doubt that the was neither 
attributable to nor aggravated by war service, If Article 4{3) does not apply, 
the presumption is provisional and will be rebutted if at the end of the case 
after hearing all the evidence and arguments a finding of attributability or 
aggravation could not reasonably be made, but the claimant must be given the 
benefit of any reasonable doubt. . 


If the above view is correot, the burden of proving the four conditions 
prececent to an award (paragraph 40 supra) is as follows:- 


(a) The burden is on the claimant to prove that he suffered the 

The claimant will have discharged the burden if the balance of probability 
is in his favour. If the balance of probability is equal, the claimant 
has not discharged the burden of proof’, and the provision that the benefit 
of any reasonable doubt shall be given to the claimant does not apply to 
this issue; 


(b) If the claimant proves that he suffered the injury, then - 


(4) if the compelling presumption under Article 4(3) is in his 
favour, a finding of attributability or aggravation mst follow 
unless it is proved beyond reasonable doubt that the injury was 
neither attributable to nor aggravated by war service; 


(ii) if there is no compelling presumption, a finding of attrivutability 
or aggravation mst follow unless at the end of the case after hearing 
all the evidence and arguments o finding of attributability or 
aggravation could not reasonably be made, but the claimant must be 
given the benefit of any reasonable doubt; 


(c) The burden is on the claimant to prove (by belance of probability) 
that he suffered "disablement" (i.e. physical or mental injury or damage 
or loss of physical or mental capacity). The provision that the benefit 
of any reasonable doubt shall be given to the claimant does not apply to 
this issue; 


(4a) When the claimant has proved disablement, the question whether the 
disablement is due to the injury frlls to be deciaed on the principles 
stated in (b) above. 


It has been suggested that, if the Minister allows aggravation but refuses 
attributability, the rcquirement of Article 4{ 3) that "a certificate under 
paragraph (1) of this Article shall be given" has been fulfilled, and that the 
claimant is not entitled to the benefit of the doubt on the issuc of attributa- 
bility. Dut the issue of aggravation arises only when attributability has been 
rejected, and it seems clear that o claimant is entitled to the benefit of the 
doubt on cach issue, 


The burden of proof cast on the Minister by Article 4,(3) is a legal burden 
and never shifts!, If at the end of the casc, he has not discharged the 
burden by evidence beyond reasonable doubt, entitlement must be allowed. 


The absence of positive factors of association with war scrvice is a 
material clement, but it is not conelusive, and the Tribunal "should specifi- 
celly and in terms face up to the issue whethcr thcy are satisficd beyond 
reasonable doubt that association between the war service and the death, whether 
as 2 cuase or as an aggravation, has becn disproved", Many apveals have been 
allowed in the High Court owing to the failure of the Tribunal to express the 
opinion that causation by war service had been disproved beyond reasonable 
doubt. 


4. See “Burden of Proof and the Judicial Peeves” Julius 
(1944) 60 L.Q.R. 262, 


2. Brazier, 23.5045., 47. 
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CAUSATION BY WAR SERVICE 


42. General principles - 
In considering whether there is causal connexion between the injury claimed 


for and war service, two questions arise viz:= 


(1) Was there any incident during the claimant's war service which was the 
cause or one of the causes of his injury or of the aggravation thereof? and 


(2) If the answer to (1) is "Yes", was that incident "war service" within 
the meaning of the expressions “attributable to war service" or "aggravated 
by war service", 


In Chenne11,' a bomb dropped from an enemy aircraft was picked up two days 
later by a boy who took it home, A weck later, the boy rcmoved the bomb to a 
public highway and caused it to explode. Chennell had a finger blown off by the 
explosion and claimed that her injury was a “war injury", that is, a physical 
injury "caused by the discharge of any missile" within the meaning of the 
Civilians Scheme (See para, 135, infra). 


Denning, J, in deciding that the injury was "caused by" the dropping of the 
bomb laid down the following principles as applicable both to the Civilian Scheme 
and to the Royal Warrant:<- 


(1) It was not necessary that the discharge of the missile or other event 
should be "the" cause of the injury in the sense either of the sole cause or 
of the effective and predominant cause. It was sufficient that the discharge 
of the missile should be properly speaking "a" cause of the injury; 


(2) Foreseeability was irrelevant, It did not matter what the enemy who 
discharged the missile or the War Department (who accepted the man for 
service) might reasonably have expected to happen. The award of a pension 
depended on causation and causation alone; 


(3) When the discharge of the missile or other event was the immediate or 
precipitating cause of the injury, it was a “war injury", notwithstanding 
that there was some other antecedent or concurrent cause also operating. 

If a man disobeyed orders to take shelter on an air-raid warning and was in 
consequence hit by a bomb, his own conduct would be a cause of his injury, 
but the impect of the bomb would also be a cause and the injury would be a 
war injury. (Sec para. 71, infra as to misconduct. In Williams, 965047, 
MPR. 585, the scrious negligence or misconduct of the claimant was held not to 
break the chain of causation, See para, 135, infra). 


(4) Where a cause intervened between the discharge of the missile and the 
injury, it was still a “war injury" unless tha discharge of the missile was 
so remote as not to be a cause at all, If an unexploded bomb exploded while 
being taken along «n uneven road by a bomb disposal squad, the injuries 
resulting from the explosion were all caused by the dropping of the bomb 
notwithstanding the intervening cause. If the bomb was removed to a remote 
place and there exploded, and the noise of the explosion frightened a horse 
some miles away and the horse trod on the carter's toe, the original dropping 
of the bomb would be a cause of the injury notwithstanding the intervening 
causes and that the injury could not reasonably have been foreseen. So 
also, if a house was damaged by blast, and a workman in repairing it was 
injured by the collapse of a floor, the injury was "caused by" the impact of 
the bomb, notwithstanding the intervening action of the workman in walking 
on the dangerous floor and his voluntary acceptance of the risk; 


(5) Propositio: (4) was true even though the intervening cause was the 
negligence or wrongful act of the injured person or a third party. For 
instance, if a bomb exploded owing to the negligence of the bomb disposal 
squad or of some other person, the injuries caused by the explosion were all 
caused by the original dropping of the bomb as well as by the intervening 
couse, Or if a boy trespassed on war department land and was injured by a 
minefield, thc injury was still caused by the use of an explosive in combating 
the enemy as well as by the wrongful intervening act of the boy; — 


28.11.46; MsP.Rey 253, (1946) 1K.B. 250; [1946]2 19. 
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(6) When an intervening or extraneous event was so powerful a cause that 
the dropping of the bomb ceased to be a cause at all, but was only part of 
the circumstances in or on which the cause operated, the injury was not a 
“war injury". 


43. Domestic troubles - 

Proposition (6) was applied in W°, where the appellant developed an anxiety 
state caused by his wife's misconduct Quring his absence on war service. 
Denning J. upheld the Tribunal's decision that the anxiety state was not 
attributable to war service, The separation was due to war service, but was not 
the cause of the anxiety state, There was an intervening cause, viz, the wife's 
personality and conduct. That intervening cause was not attributable to the 
separation. The separation gave rise to circumstances in which the cause 
operated, but the real c of the anxiety state was the wife's own conduct, 
W. was followed in R. J. 7, where the claimant's wife having become pregnant by 
an Italian prisoner, sold the home and abandoned the children, and the claimant 
developed an anxiety state in consequence, 


In Chennell, supra, Denning J. in citing W as an example of proposition (6) 
said, "It may be that, if the soldier had not been separated from his wife by war 
service, she would not have been unfaithful and he would not have suffered, but 
that does not mean that the war service is a 'cause' of the disease, and that is 
so even though on an average wives are more likely to be unfaithful when they are 
separated from their husbands than when they are not." 


Proposition (6) was also applied In X.¥.4, While the deceased was on war 
service with his unit, his fiancee wrote to him breaking off their engagement to 
marry. Four days later the deceased shot himself with a service revolver. A 
Court of Inquiry found that the deceased met his death by his own hand while the 
balance of his mind was disturbed, Denning, J. held that the cause of the man's 
death was the letter from his fiancee, operating on the condition of his mental 
make-up. The letter was an intervening or extraneous event and was so powerful 
a cause that the circumstances of the revolver being a military revolver and his 
being on service at the time were only part of the circumstances in which that 
cause operated, Therefore, the Tribunal were right in holding that the death 
was not due to war service. 


44.  Pre-service ill health - 
In Wedderspoon,? where a surgeon-lieutenant who suffered from sleeplessness 


and a weak heart died from the effects of an overdose of chloral hydrate 
administered by himself, Denning J. held that the death was caused by his taking 
the overdose without measuring it and without advice. His weak heart and sleep- 
lessness were not causes of his death, but only the circumstances in which the 
cause operated, They were factors in the situation but factors which fell short 
of being causes, [There was no evidence that the sleeplessness or weak heart was 
was due to war service,] 


If the doctor had carelessly administered the overdose to one of the ship's 
company and not to himself, the death of the man would be attributable to War 
Service. But here the case was different, It was the case of a man who 
happened to be a doctor taking too large a sleeping ye in his personal 
capacity. 


The cases showed that when the cause of the death or disablement lay in the 
man's own personal or domestic sphere, and the War Service did no more that 
provide the circumstances in which the cause operated, it was not attributable to 
War Service, 


2. 16.40.46, 215; [1946] 501, 

be 14612046, 279; (1947) 1 All E.R. 38, 
3473 1947 1 KB. 562. 
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An instance of this occurred in Murphy', where the claimant a pre-war 
regular soldier claimed for anxiety state. He was graded C and did light duties 
only as a steward in the Sergeant's Mess, The Tribunal accepted the view that 
"he was disappointed that he had not passed fit for active service, He did not 
take kindly to the humble duties in the Mess, and it was worry and anxiety with 
regard to that matter which led to his anxiety state. It was that which caused 
his depression". The Tribunal disallowed the appeal, and Denning J. held that 
there was evidence to support their decision, The claimant's state of health 
(due to pre-war Service) which prevented him from being put into a higher category 
or serving overseas was the effective cause of the anxiety state. The anxiety 
state was, therefore, attributable to his state of health not to new wer service. 
The appellant neither did nor was asked to do anything in his war service which 
affected him in any way. 


45¢ Wow Service Incidents 


The question whether the incident causing om injury was "war service" within 
the meaning of the words "attributable to war scivice" or “aggravated by war 
service" arose in Horsfall,“ The claim was by a widow, and the Tribunal found 
as facts that her husband's death was caused by his playing a game of squash 
rackets, but that the geme was probably played for his own amusement and "was not 
the outcome of any special obligation imposed by service, and therefore that any 
ill effects of this particular game taken by itself cannot properly be held to 
have been attributable to service or produced by service", For these reasons 
the Tribunal disallowed the wodow's claim Tucker, J, dismissed an appeal by the 
widow saying: "Yhis is a finding of fact which I think it quite impossible for 
me to disturb even if I desired to do so, and furthermore I think that in coming 
to the conclusion of fact at which they arrived there is nothing in this case to 
indicate that the Tribunal misdirected themselves in ony way on any point of law." 

In the Case Stated, the Tribunal had expressed their views as to the meaning 
of the words “attributable to service" or “aggravated by war service" as follows: 
"In the opinion of the Tribunal the scope of these words embraces only acts or 
conditions or events performed or undergone owing to and in compliance with the 
general or special obligations of service, together with all acts and conditions 
or events necessarily or reasonably incidental to these obligations as distinct 
from acts and conditions or events normally incidental to civil life." In 
commenting on this opinion Tucker, J. said: "I think it is undesirable to seek 
to amplify or paraphrase or extend the words of the Act of Parliament and the 
Royal Order (Warrant) that is being dealt Witheseseseseeel do not think the 


_ Tribunals will receive assistance from me or, if I may say with great respect 


from others, if they endeavour to introduce wider language than that whic’ 
appears in the Act itself," 
It seems, thoroi’orc, thit Horsfall cannot be taken as implying judicial 

of the view that in law the element of compulsion or obligation is essen- 
tial in order that a causative incident be “war service", or that an act, con- 
dition or event normally incidental to civil life cannot be war service. See 
alse parae 46, infroe In Hugh Williams, 25.7.47, Denning J. said that the words 
"compulsions of service" do not occur in the Royal Warrant and are in no sense a 
muide to these cascs. 

By Article 2(4) of the 1946 Royal Warrant the “war service” of a member of 
the military forces ends on the date on which he ceases to "render war service". 
It is suggested that these words are the clue to the meaning of “war service", 
and that when the causative incident is in any way due to the fact that the © 
injured person was "rendering war service", the necessary connexion between the 
causative incident and war service is established, Thus if a claimant's anxiety 
state was caused by separation from his wife, the separation being due to war 
service+ itis suggested that causation by war service would be established, And 
in Horsfall, supra, if the deceased had played the game of rackets with a view to 
keeping himself fit or as an example to younger officers, the game would have been 
a rendering of war service, 


There is nothing in the 1946 Warrant which prevents the expression “war 
service" from including incidents which are normal or ordinary in civil life. 
It seems, therefore, that if in fact the causative incident was due to war service, 


31010046, PeRe, 263. 
30 Sco We16010.463 215; [1946] 2 AUER. 501. 
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the fact that the incident might have happened to the claimant in civil life, or 
was a normal or ordinary incident in civil life would be immaterial. A similar 
conclusion has been reached in cases under the Workmen's Compensation Act, 19251, 


In J. K. Ridley, 10.7047, M.P.R. ’ where the claimant, being billeted in his 
own home, fell down stairs and fractured his skull, it was held that the billeting, 
had no causal relation to the accident. "It was simply a mistake or misadventure, 
entirely personal to him, in his own home, as the result of which he broke his skull, 
The distinction between this case and those which were mentioned is, that if this may 
was billeted at some other house, then the structure and condition of that house 
(where he would be compelled to be by virtue of his war service) would be a causal 
factor in the injury". 


The Tribunal in deciding whether the presumption of causation by war service 
has been rebutted must take into consideration all the incidents of the appellant's 
war service, not merely the factor claimed by the claimant to have caused or 
aggravated his injury?. The fact that the claimant is unable to point to any 
causative incident is of no probative value). 


46. Stress or Strain - When the claimant was subjected to “stress or strain" ( 
due to war service which may have caused or aggravated the injury, it seems that” ‘ 
entitlement should be allowed unless it is shown that the stress or strain of war 
service did not in fact produce or aggravate the disease, without regard to the 
question whether the stress or strain would have been experienced by the claimant in ( 
civil life. The same point has arisen under the Workmen's Compensation Act, 1925, 
when the question to be determined is whether "in any employment personal injury by | 
accident arising out of and in the course of the cmployment is caused to a workman", 


In Clover, Clayton & Cos Ltd. v Hughes,+ a workman suffering from an aortic 
aneurism which might have burst at any time was tightening a nut with a spanner 
when the strain (described as "quite ordinary in this quite ordinary work") 
ruptured the aneurism and he died. The House of Lords held that the rupture of 
the aneurism was "an accident" and allowed the widow's claim for compensation. 
Lord Loreburn, L.C., expressed his opinion that if the employment was a contributing 
cause of the accident and if the accident was a contributing cause of the injury, 
it was of no importance that there was no strain or exertion out of the ordinary, 
An accident arose out of the employment when the required exertion producing the 
accident was too great for the man undertaking the work, whatever the degree of 
exertion or the condition of health. As Lord Machaghten said: “The work was 
ordinary work, but it was too heavy for him". 


In Newton, 25.3047, M.P.R.» 417, where a claimant for myocarditis had the 
compelling presumption in his favour, Denning J. held that a medical opinion that 
"they were unable to certify that the myocarditis was attributable to service or 
influenced by it, because the evidence did not include any exceptional or severe 
stress or strain" was insufficient to rebat the presumption. When, however, the 
medical evidence shows that stress or strain could not cause or aggravate the disease 
unless it was "severe", then, of course, if the Tribunal find as a fact that the 
stress or strain was not severe, there will be no entitlement: Lightfoot), 


The degree of stress or strain or of the severity of a blow or fall are 
essentially questions for the Tribunal®, When all the facts are known, it is for 
the tribunal to determine, in light of the medical evidence, whether the stress or 
strain or injury might have produced the disease claimed for. When the facts are 
not fully known, and the degree of severity cannot be determined with sufficient 
certainty to exclude the presumption of causation entitlement must be conceded’, 


1. Thom, V. Sinclair [1917] A.C. 127, 145 and Dennis V. White & Co. [1917] A.C. 
479. 

2. Hatton 7011 M.P.R.,y 2716 

Balme, 17e4e47, MeP.R., where glaucoma was held to be attributable. 

be 1910 A.C. 2hh. 

5. 172047, M.P.R. 365, and see para. 56, as to a neurosis entirely due to the 
claimants personality where glaucoma was held to be attributable. 

6. Corbett, 31.10.46, M.P.R., 267, a case of epilepsy; Lightfoot, 1762047, M.P.R. 

_ (ruptured cerebral aneurism). 

7-  Raybonld, 19.2.47, M.P.R. 387, where the possibility that osteoclastoma (a tumour 
of the brain) might have been caused by a blow was hold not to have been 
disproved; Williams, 26.35.47, M.P.R. 503, where aggravation of disseminated 
sclerosis was allowed on this ground. 
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or 47. Failure to report sick - 

<j In Jones,’ the appellant claimed for the death of her husband from cancer, 

af The appellant was advised to report sick, but refused to do so, Had he done s0, 

in his operative treatment might have prolonged his life, The Tribunal rejected the 
ting, claim on the ground that the failure of the deceased to report sick was entirely 
ture, within his own control, Denning J. said that the test was not whether the course 
skull, taken by the deceased was within his own control, but whether it was a direct 

iS man consequence of his war service, and that depended on whether it was reasonable, 

3) If he acted unreasonably, the aggravation of his illness would not be due to his 

isal war service but to his unreasonableness; but if he acted reasonably, it would 
be attributable to his war service. The deceased was impelled to carry on by 

= his strong sense of duty and that could not be accounted unreasonable. His war 

nt's service was the cause of his not reporting sick. . That delayed treatment and so 
aggravated the disease and hastened his death, 

In Raybould? where the severity of a fall had to be determinta, Denning J. 
said that failure*to report sick was not a safe guide as indicating that no injury 
in" of any severity was caused by the fall. A conscientious man anxious to do his 

ic duty, might not report an injury unless it. incapacitated him, 

ar 

48. Death due to War Service = By Art. 4 (1) (b) of the 1946 Royal Warrant, 
nt in death is accepted as due to war service, where the death was due to or hastened 

925, by an injury attributable to war service or by the aggravation by war service of 

y by an injury which existed before or arose during war service, 

man", 

5 Entitlement will be established if war service hastened the development of 
the fatal disease, although the ultimate cause of death had no connexion with war 
service. Thus in White Sc.’ where the appellant claimed for the death of her 

p husband due to coronary thrombosis, the medical evidence showed that the fatal 
thrombosis was not caused by any war service incident, but was the climax of 

iting atheromay a degenerative process of the arteries, which had been hastened by war 

r; service, gnd that acceleration of the atheroma might accelerate the fatal 

r, thrombosis. Lord Cooper said: "The search is not for the cause of the onset 

of the thrombosis, for that, in the words of the claimant's expert, is ohly the 
snapping of the worn rope", The question was whether the death had been 
hastened by a disease (atheroma) aggravated by war service, and hastening had not 
been disproved, 

In Mark, 505e47, where the claimant's husband died of Buerger's disease 

t leading to amputation of part of a leg and it was admitted that the disease could 

7 be aggraviated by war service,(See Cook, 5.5.47; M.P.R. 5%), Denning, J. suid: "If the 
disease could be aggravated by war service, it follows, as he died eventually 

e from it, that the death could be hastened by war service." 

sease 

Article 4 (1) (b) does not require that aggravation by war service should 

- persist until death or even until the end of the deceased's war service, Thus 
if the deceased suffered from rheumatic fever which was aggravated by war service 

or and left him predisposed to endocarditis, and after war service he died from 

or endocarditis, the death might be hastened by the aggravation of the rheumatic 

fever, 

Nor is it necessary that the injury causing the death should have existed 

a. during war service or have been caused by war service4+, If an injury which was 
attributable to or aggravated by war service so lowered the deceased's power of . 
resistance that his death from a new disease was hastened thereby and occurred 
2401046, MPR. 79. 

20 «1902047, 3870 

3e 190 M.P.Re,y 483, 492, followed in Baker-Carr, Sc., 190 M.P.Rey 495. 
nour 


4. White, supra, But where the death occurs after the end of war service, there 
is no compelling presumption in favour of entitlement under Article, 4(3): 
See para, 41» supra, 
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within seven years from the end of his war service, entitlement follows in 
respect of death from such new disease. 


49. Cause of death uninom 


M, Mitchell, Sc. ,2 a widow claimed for the death of her husband who died 
suddenly, the cause of death being certified as heart failure. No post mortem 
was made, The deceased was not subjected to any undue stress or strain and 
appeared to be in good health. The Court of Session held that "heart failure" 
as a cause of death was “quite uninformative and lacking in specification". 


The precise cause of death and the nature of the disease which led up to it were © 


insufficiently explained. There was, therefore, no evidence to rebut the 


compelling presumption of entitlement, Sec also para 55 infra ag to diseases 
of unknown aetiology. 


The lowering of power of resistance to a disease is an aggravation of the 
Gisease: Bridge, 1.4.46, W.P,R, 139. See also Caird (sister of Bretton, 
deceased), 1.8.47, M.P.R, 565, Where the deceased died of influenza 
contracted while on leave, and the death was told to have been*hastened by 
the aggravation by war service of myocardial degeneration and bronchitis. 


9.1.45, 421. 
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9. ATTRIBUTABLE INJURIES 


50. General principle - The deletion of the word "directly" from the 
entitling Article and the change in the burden of proof have greatly enlarged the 
class of injuries which must be accepted as attributable to war service. The 
decisions of the High Court show that attributability cannot be refused merely 
pecause the injury was not solely attributable to war service, and that all 
injuries sustained during war service are attributable to war service when war 
service had any part in producing the onsct of the injury, unless the claimant 
suffered from the injury at the commencement of his war service. 


Where an operation to relieve an injury (cholecystitis) which being attribut- 
able to war service left a weakness in the abdominal wall as a result of which a 
hernia developed, it was held that the hernia also was attributable to war 
servicee Similarly, when the medical evidence showed that asthma was often 
associated with a nervous factor and the claimant had suffered from’ shizophrenia 
which had been agerevated by war service, it was held that the asthma was attri- 
butable to war service,’ And generally if the aggravation by war service of a 
disease produces anothcr disease, Teh other disease is attributable to war service: 
Greenhalgh, 1. lie Re 645. 


If an injury is attributable to war service, the degree of aigablement per- 
sisting on discharge from the forces is irrelevant to entitlement. 


It sometimes happens when a claim is made for "gastritis" or "rheumatism", 
that the evidence shows that the symptoms suffered by the claimant during war 
service were trivial and no more than the occasional attack of indigestion or 
pain which is suffered by all adult persons from timc to time. In these cases 
the correct conclusion on the issue whether the claimant suffered the disease 
(the burden of proof being on the glaimant: para. 41 supra) may be that the 
symptoms suffered do not demonstrate the existence of a "disease" within the 
meaning of the Royal Warrant; in other words, that indigestion does not necessarily 
indicate the disease of gustritis and pain does not necessarily indicate the di~ 
sease of rheumatism. 


51. "Infection" and infectious disease - In Hurst, 30.4.47, M.P.R525, where 
the medical evidence showed that an infection of the throat by lowering the power 
of resistance may give rise to rheumatoid arthritis, and that during war service 
the claimant had suffcrod a fairly severe infection which might have caused the 
rheumatoid arthritis; the arthritis was hold to be attributable to war service. 
The claimant had the compelling presumption in his favour. 


In Garvin v. Police Authority for City of London, [1944] 1 K.B. 358; 
1 A.UeE.Re 378, Humphreys J. in holding that tuberculosis was the direct result 
of the execution of the claimant's duty as a police constable, said: "It would 
probably be impossible in any case of pulmonary tuberculosis to establish by 
evidence the day or the week or, perhaps, even the month, during which the infec- 
tion of the lung occurred, but where it is shown that the conditions of service 
during the critical period were such as to cause unusual mental and bodily strain 
which, acting on a frame ordinarily healthy but at the time enfecbled by long 
hours of duty, frequent wettings and such matters, rendered it more liable than 
usual to such infection, I think the injury might be described as being the 
direct result of, and, therefore, suffered in, the execution of duty". 


An infectious disease which appears during war service is attributable to war 
service unless it is proved to have been contracted before rie aa or 
when on leave or from a source entirely apart from war service, 


52. Predisposition - It follows from the principles of causation (para. 42, 
supra) that the existance of predisposition or constitutional diathesis to a disease 
does not of itself revs the disease from bcing attributable to war service if war 
service precipitated the onset of the disease, and the claimant did not suffer from 
the disease at the commencment of his war service. The point was first deoided in 
Richards+ where on a claim for inguinal hernia Denning J. said "Even if this man 
had an inherent weakness predisposing him to rupture, that weakness was not the 
cause of the rupturce The: cause of the rupture was the aocident during his service. 
The weakness was only the condition on which the cause operated.+.. In point of law 
this disability was caused by war service and was attributable to it". 


16 Johnson, 28.1004.6, M.P.R. (hernia) ; DS. Edwards, Qhe M.P.R. 4.55 (asthma). 
2. Jackson, 18.2047, MePsRe COllin, MeP.Re 4374 Ve Soot, Sov, 
36 Donovan, 21.116 M.P.Re 609. 
1765046 1556 
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The same view has been taken by the Court of Session where it was said by Lord law 
Cooper’: “The services must in our view take such a man having a ‘predisposition! jud 
or an ‘inherent constitutional tendency’ to a disease as they find him To say that The 
he is predisposed to a certain disease only means that if he is exposed to the aif 
conditions (known or unknown) which result in the onset of the disease and the in 
appearance of overt symptoms, the disease will find in his constitution congenial 
soil in which to developesee. Unless the Minister can prove beyond reasonable doubt 
that the service conditions played no part at all in producing the disease, a pen- Cov 
sion must be awarded, predisposition or no predisposition, for predisposition to a ser 
disease is not a disease", mer 

thie principle has also been applied to gastric ulcer*, duodenal ulcer) and 
dermatiti and in other cases collected in the Digest. ret 
hat 

In medical opinions the word "predisposition" usually means predisposition to th 
a new disease which, as explained above, does not exclude attributability. But the 
context may show that the word means liability to develop new symptoms or outbreaks 
of an existing disease. This is_a matter on which explanation by the medical fe 
member is admissible: Parkinson®. See also para. 57 infra. ha 

1s 

In Allison, 17e447, M.P.R. 463, the claimant having had bronchitis before war th 
service had a new attack during war. service for which aggravation was allowed. My 
After the new attack of bronchitis, the claimant suffered bronchial asthma for the ol 
first time which, according to the medical evidence, "is a condition which develops li 
in association with bronchitis". Denning J. held that the bronchial asthma was be 
attributable to war service. "If it were not for the war, he might not have had 
the bronchitis in 1942 (the new attack) at all, and if he had not had the bronchitis 
in 1942, he might not have had the asthma". He had a weakness in his chest which it 
might make him liable to develop bronchitis and thereafter bronchial asthma. A st 
weakness of that kind did not mean that a disease like asthma which developed be 
subsequently in wor service was not attributable to war service, be 

as 

Before it was ruled that predisposition to a disease does not prevent it from t1 
being attributable to war service, the Minister often refused attributability on wi 


the ground of the predisposition, but allowed aggravation on the ground that the 
disease had been precipitated or aggravated by war service. In such a case if 
the claimant did not suffer from the disease on cnlistment, attributability is 
the proper entitlement. ! 


In Brayshaw, 17.10.46, M.P.R. counsel for the Minister stated that the Minister 
wished to give effect to the ruling in all pending appeals where it obviously applied, 
Denning J. decided that in such cases, where the Minister did not oppose, he would 
make a formal order (not a consent order) allowing the appeal. 


In Dickerson, 1-547, MeP.R.561, the medical evidence showed that subarachnoid 
haemorrhage “was due to an inherent weakness in the wall of the cerebral blood 
vessels which might rupture at any moment irrespective of occupation, and that 
service factors could not be responsible for the inherent pre-natal condition nor 
for the rupture which subsequently took place". But the opinion of the Medical 
Services Division was that the disease might have been aggravated by war service, 
and the Minister allowed aggravation. Denning J. held that attributability ought 
to be allowed, but said: "I have a suspicion that the evidence about aggravation 
was made in order to justify an award, and that, in truth, the Medical Services 
Division were of opinion that there was no aggravation. If so, that is a wrong 
way to deal with the matter, If it is a case where it is thought that there 
should be an ex gratia payment, then the claim should be rejected as a matter of 


2, Stockwell, 1047446, M.PsRey 189. 

Halbert, Sos, 503; Findlay, 276647, M.P.R. See 583. 
Holland, 23.10.46, M.P.Rey 248+ 
1702047, MePsR. 397s 


6. Kettles Sc. 19.746, 475 sclerosis) ; 
Cowling, 24.10.46, M.P.R. Jowitt, 23,1046, 


M.P.R. 237, and Perry, 264047, MeP.R. otosclerosis. 


v 
P 
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law and Treasury sanction sought to make an ex gratia payment", The learned 


sell judge pointed out that his decision as to attributability turmed an the evidence. 

ay that The evidence in other cases might be different in which case the decision would be 
different. See Clover, Clayton and Co, Ltd. v. Hughes, [1910] A.C. 244, statedd 
in para. 46, supra. 

i 

~~ 53. Speoial Review Tribunals - Consequent upon the decisions of the High 

2en= Court and the Court of Session as to the true meaning of “attributable to war 

tO a service", the ifinister of Pensions (lir, Wilfred Paling) made the following state- 
ment in the House of Commons on 25th July, 1946. 

1d "In consultation with my Central Advisory Committee and in the light of 
representations made to me by the British Legion and other interested parties I 
have given oareful consideration to the situation arising from recent judgments in 

a the High Court in England and in the Court of Session in Scotland. 

t 

Caks "In order to ensure that in past cases there may be no grounds for any 
feeling of injustice I am prepared to receive applications from those persons who, 
having had their appeals disallowed by a Pensions Appeals Trinbunal before the 
4st August, 1946, are of the opinion that their claims would have succeeded had 

wer they fallen for consideration after the promulgation of the judgments in question, 


My Department will examine these applications, applying the criterion whether the 


the claims if now falling for consideration would, in the light of the judgments, be 

lops likely to succeed on merit. Where it is so satisfied entitlement to pension will 

be admitted. 

xd . 

litis "Where the claim should still, in the opinion of my Department, be rejected 

ch it will be open to the applicant to ask that his case should be referred to a 

: special Arbitration Tribunal which the Government will set up. This Tribunal will 
be outside the scope of the Pensions Appeal Tribunal Act and reference to it will 
be on the basis that both the appellant and the hinistry will accept its decision 
as final and conclusive, If the appeal is allowed the case will thenceforth be 

om treated in the same way as onc allowed by a statutory Tribunal, Any awerd, 

: whether made on review by the ministry or after reference to the Arbitration 
fribunal, will take effect from the date which would have been applicable had the 
original appeal to the Pensions Appeal Tribunal succeeded. 

"In submitting his case to the Ministry the applicant will have the right to 
adduce new evidence and in the event of a reference to the Arbitration Tribunal 
ster both sides will have the right to produce further evidence and to reorst the 

ws presentation of their case, 

"My Department will deal as quickly as possible with applications, but hon, 
Members will appreciate that it will take some timc to dispose of the cases which 

id co to the ‘'ribunal," 

The Minister said that there would be no appeal to the High Court, and added 
"It an applicant in this class of case comes before us we expect him to agree that 
after he has gone to this special tribunal that should be an end to the matter," 

t 


Where, on an appeal against the Minister's decision that an injury no longer 
remains aggravated, the ‘'ribunal take the view that the question of attributability 
should be reconsidered by a Special Review Tribunal, it is usually in the claimant's 
interest that the appeal as to aggravation should be decided at once without 

waiting for the decision of the Special Review Tribunal. 


A decision as to aggravation cannot in any way prejudice the appellant's case 
as to attributability, and delay in hearing the appeal as to aggravation may 
inorease the claimant's difficulty when the appeal eventually comes on for hearing. 
Moreover, should the claimant's appeal as to aggrevation be well founded, dclay 
may cause financial hardship to the claimant. 


54. Constitutional disease - The Minister may negative attributebility by 
proving that the disease is "constitutional" and thet its onset was not influenced 
by war service. 


In Ingham, 15.41.47, 295, Denning J. said: ‘Constitutional condition' 
(in reaction to poly-arthritis) is an ambiguous term, It may mean that the 
claimant's constitution was such that ho might develop rheumatic complaints as 
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arthritis if he was exposed to conditions favourable for their development, or it 
may mean that the disease arises within the man himself irrespective of external 


conditions." See also pare. 101. 

It is comvenient to consider constitutional diseases as falling within three oot 
categorics; but it may be doubted whether medical kmowledge is sufficiently net 
advanced to say with certainty that the classification is always. correct, nnd each 

- case must be decided on the evidence. it mast be observed that a decision of the wil 
High Court that a named disease is or is not attributable to war service does not . 
bind a Tribunal unless the facts and medical ovidence are in substance identical. - 
See para. 111, infra, These categories are - ret 

(1) . Where it is proved that the @isease is elways solely due to a defect in ba 

the body or in its internal working, ‘ond that its onset can never be due to ae 

any external cause; pr 
af’ 

(2) Where the disease is primarily due to a defect in the body or its 

internal working, but its onset may be duc to or hastened by an external 

cause; th 

(3) A disease of which the cause is uncertain or unknown, 2 

A disease in category (1) will not be attributable if the diagnosis and p- 
aetiology of the disease are proved so as to rebut any presumption in the claimant's an 
favour. Sce para. 41, supra. 

Thus, in Riley’ pernicious anaemia was held not to be attributable to war De 
service. . The evidence was: “Pernicious anaemia is medically recognised as a th 
disorder of the blood resulting from a progressive failure of gastric secretion so 
due to pathological changes taking place over a number of years culminetin” in me 
loss of the intrinsic factors responsible for the proper development of the red de 
blood cells. This process, which is insidious and slow in progress,, cannot bi: w 
regarded as due to service, nor would it be affected by any factor related to th. Se 
appellant's war service". This was taken to mean "that this is a constitutional or 


disability which orises inside the man himself and would have sriscn in any cnx, 
whether he had been in the Army or not becuase of this failure of gastric 
secretion", 


Riley supra was followed in Reeder ,2 another case of pernicious anaemia, 
where Denning J, said "In a number of these diseases which oome up frequently for 
consideration it is important that there should be some degree of uniformity, 
otherwise there would be an intolerable grievance if, where there were two pcople 
with precisely the same complaint, one got a pension and the other did not". If 
Riley was to be challenged, a medical opinion should be obtained. "Once a 
decision is given, however, thet there is evidence sufficient to support a 
finding, then it seems to me that I cannot on the self-same evidence in a sub- 
sequent case say that there is an error of law in a Tribunal finding in the some 


In Reeder, supra, where the appellant claimed that his anaemia had been 
aggravated by "lack of fresh air, fresh grecnstuff, and other essential food, 

lack of proper rest and slecp, and the leading of an abnormal end unnatural life," 
a medical opinion that the disease would not be affected by ony factor rclated to 
appellant's war service" was held not to exclude the possibility of aggravation. 
The medical opinion did not state to what factors it referred, nor hd the 
Tribunal dealt with aggravation. The case was, therefore, remitted to the 
Tribunal on the question of aggravation. 


In 3olton,? evidence that "myocardial degencration is degencrative process 
due to intcrference with the nutritian of the heart mscle and thus cannot bec 
attributable to service factors", was held to be sufficient to exclude attribut- 
ability. It was plain that the disease was a heart weakness which comes on with 
the passage of timc, 
42 17.10.46 M.P.R. 207. 


2. 1962.47, 394. 
3. 19.2.47, M.P.R. 
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In Diamond, * syringo myclitis was said to be a congenital malformation of the 
spinal cord dating from birth and thercfore not attributable to war service. 


In Keeble, Sc.* the medical opinion wns that "diabetes mellitus is known to 
ocourr in individuals in which there is an inherent predisposition to its develop- 
ment. Such factors as shock or strain may aggravate the condition, and in this 
ease the Ministry has accepted service obligations as an aggravating factor. In 
view, however, of the purcly constitutional nature of the disease, the Ministry 
cannot certify that its origin was primarily determined by service conditions". 

Qn this evidence the Tribunal rejected attributability. Their decision was 
reversed by the Gourt of Session on the ground that by the medical opinion th« onus 
ws inverted, and that the Tribunal had igure) the significance of the word 
"attributable" (i.c. as to predisposition). “There was no material to justify the 
jenial of attributability especially in a case governed by Article 4(3) (compelling 
presumption] in which the condition in a previously healthy subject first emerged 
after some five years of strenuous active scrvice". 


In Tolmic, Se.3, the evidence was that "medical opinion generally agrees, 
that diabetis mellitus is due to on inhcrent weakness of certain cells ot’ the pan- 
creatic gland and that severe shock may precipitate its manifestation", The only 
relevant incident in the claimant's service was that she failed in an examination 
ag a wireless telegraphist and had to attend a further two weeks coarse, This 
experience wns said to have occasioned her “considerable mental strain" and "great: 
anxiety". The Tribunal refused entitlement and their decision wos uphelq, Fe 


In Harvie, where widow claimed for the death of her husband from diabetes, 
Denning J. after ret'erring to Keeble and Tolmie supra, said that it ws important 
that in cases which ore indistinguishable in their facts the results should be the 
same. He therefore, remitted the case to the Tribunal so that the opinions of 
medical people on each side could be fully considered and set out in 2 case, and a 
decision reached whether the presumption had been rebutted. In that way he hoped 
wiforgi ty would be achieved. The same course had been adopted in Trigg,? and 
Saxby,’. At present, it is uncertnin whether diabctes falls within category (1) 
or category (2). 


In T. W. Cook, 5e5e47; M.P.R. 591, a finding that Buerger's disease was a 
constitutional disease and not attributable to war service was upheld. ‘he 
Minister had allowed aggravation. 


Schizophrenic has been held to fall in category (2), being primarily duc to 
the sufferers "make-up" and developing independently of extemal circumstances, 
But it may be precipitated by severe sical stress or mental shock suffered 
shortly before the onset of the disease’. 


Epilepsy (idiopathic) commoly arises spontancously?, but a medical opinion 
has becn expressed that it my be precipiated by severe physical or mental shock 
immediately preceding the onsct of the symptoms'9, 

4. 19.12.46, M.P.R. 315. 
2. 19.746, MeP.R. 5356 
3. 1967046, 5346 
4. 28.11.46, 
8.7.46, 179. 


28.746, M.P.R., 203. 


Briggs, 16.10.46 M.P.R. 211. 
Delaney, 24.10.46 
T. Brown, M.P.R. Se. 577. 


Phillips 1.4.46, MeP.R. 361. 
Forster 8.4.46, MeP.R., 145. 
Groundwell 17.10.46, M.P.R. 224. 


Gee, 11.12.46 M.P.R. when the case was remitted to the Tribunal for further 
consideration, and Corbett, 31.10.46 M.P.R., 267, where entitlement was rejected. 
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Epilepsy (traumatic) may also be caused by a severe head injury, and in that 
oase “it is well resogniscd that a very considerable interval may elapse before 


the first fits ocour whi 
psy 

55. Aetiology Unknown - Although the precise cause of a disense may be uninow, ee 
yet there may be adequate material of ao scientific or statistical nature, as know 
to the medical profession, to enable doctors to exclude war service factors as tpg 
having any influence upon the disease.* On evidence of this nature, causation M. 
wor service was held to be disproved in cancer? pernicious anaemia’ schizophren aad 
disseminated selerosis®, idiopathic epilepsy’, and papillomatous tumour of the on. 
bladder®, wor 

at 

On the other hand, the evidence was held to be insufficient to exclude The 
causation by war scrvice of leukaemia? and disseminated selerosis’9, 

The different decisions given as to the same disease are of course due to the psy 
evidence being different, either in form of expression or® because the views of env 
medical cxperts sometimes differ, cau 

eve 

In Donovan,’’ where Conybeare's Practice of medicine wns cited as showing that not 
"Nothing is know as to the circumstances favouring the development of the disease obs 
[Hodgkins], which ocours with equal frequency among sick and poor, and no country tha 
or climate seems exempt", Denning J. hcld that “il nothing is known about the cau 
disease, the presumption is not rebutted by the ilinister". ste 

the 

5§. Psychoncurosis - In pension claims "psychoneurosis" is used to denote the ste 
disease variously called "psychopathic personality" “temperamental instability", fo] 
"constitutional inferiority", “anxiety neurosis" and the likc, The issues involvd it 
are as follows - oa 

(41) Were the symptoms manifested during wr scrvice (which may be termed "th: 
neurosis") in eny way caused by war servicc? dis 

(2) If they were so caused, entitlement follows, the only question being 

whether attributability or aggravation should be allowed, be 

As to (1), there oan be no entitlement if the neurosis was solely caused by be 
non=-service factors, such as domestic troubles. 8sec W. 16.10.46, M.P.R. 245 and he 
1762047, MeP.R. 351, (para. 43 supra). on 

an 

Nor oan there be entitlement if the neurosis was solely caused by the Se 
Claimant's personality or temperament. This may occur where the claimant's men- ab 
tality is so abnormal that he is liable to show neurotic symptoms in response to to 
the ordinary troubles of life and thcre were no war service incidents which 
activated or increased the neurosis in any wy. Sce also para. 46, supra as to 
"Stress or Strain". 
Reason 10.7.46, MP.R., 195, tu 
2. Bragier, 23.5645, U.P.R., 447, 450. 
3. Bourne, 26,2.46, “.P.R., 126 (carcinoma of the colon); | tt 

Miller 28.10.46, 645 (carcinome of the acsophagus). 
ir 

Riley, 1710.46, 207. a: 
5. Briggs, 16.10.46, M.P.R. 211; Howie, Sc., 19.7.46, li.P.R., 511. 

6. Bremner, Sc. 19.7046, tis 479% 
7. Groundwell, 17.10.46, M.P.R. 221. * 
6: 
Brown, Sc. 19.7.46, M.P.R., 467. h: 
Long, 2410.46, iP.R., where the claimant had been imprisoned in Belsen Camp, b 
In King, 28.10.46, M.P.R., the case was remitted to the Tribunal in order that 4 
further medical opinion as to leukaemia might be obtained by. both parties, : 
10, Kettles, So., 1927.46, M.P.R., 477; 
Nuttall, 26.2.46, M.P.R., 109, 125. 2 


21.11.46, 609. 
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As to (2), where war service had any part in causing the neurosis, attributa- 
bility must be allowed unless it is shown that the clai.ant suffered from 
psychoneurosis on enlistment’, And on this issue the distinction between a 
predisposition to the disease and the disease itself beoomes relevant. 


The question first arose in Bairda,?2 when the claimant was said to have a 
"psychopathic personality", but "not of marked degree and certainly latent". 
Denning J. said that a defect of temperament was not a disease, Many people had 
weaknesses or defects which did not amount to a disease, and war service operating 
on them might produce a disease, In such a case the disease was attributable to 
war service, But if a disease existed before the wor although not recognised 
at that time, and the wer made it worse, the case would be one of aggravation, 

The case was remitted to the Tribunal for reconsideration, 


In Hollorn, supra, the medical opinion was to the effect that the seeds of 
psychoneurosis are laid in early life due to 4 combination of hereditary and 
environmental factors and that war strain, no matter how severe, is not the sole 
cause of it. Very severe strain can give rise to a temporary neurotic breakdown 
even in a stable well-poised man, but in such o personality the neurosis state does 
not persist after discharge from the army", Commenting on this opinion Denning J. 
observed that in order to justify a finding of attributability it was not necessary 
that war service should be the sole cause or even the effective and predominant 
cause. It was sufficient that it should be a cause of the trouble. Even ina 
stable, well poised men war service might be a cause of neurosis and persist at 
the time of discharge from the Army. "But supposing the individual is not a 
stable well poised man, suppose he is not so well-balanced os some? It secms to 
follow that in such a man also severe strain could produce a neurosis, and how long 
it persisted after discharge would depend on the circumstances of the individual 
case". 


It has, however, been established that “psychopathic personality" may be a 
disease which being inherent in the individual is not attributable to war service.? 


In Stubbings,* the medical evidence was that "psychopathic personslity" is a 
very loosely used term and may generally be accepted as denoting a person who, 
from an early age ond throughout life, has shown maladjustment to society and has 
been unnble to adept himself successfully to the demands of’ the community in which 
he lives", Commenting on this evidence, Denning J. said: “At first sight this 
case nppears to be one of inherent predisposition, thrt is, a case where a man had 
an inherent weakness which only became a disease by a precipitating couse in war 
service. In truth, it is not such a case. This man's personality was inherently 
abnormal, so abnormal thet it might break down under any of the everyday experiences 
to which ordinary people are subject whether in Army or civilian life". 


In Moorhouse, 15.1.47, .P.R.299, where the claimant “had nerves since birth", 
the medical evidence showed thnt he was a "self-centred hypochondriacal individual 
who is pre-occupied with various objective complaints, feels that he might have 
tuberculosis and as if he is passing out at times. Is preoccupied with his 
bowel function and feels that it is not working properly". The Tribunal found 
that the nature of the appellant's service did not cause any stress or strain, and 
that the acute hypochondriaecal symptons which developed during war service were 
not imaginations in connection with his war service, but imaginations brought up 
in his own personality unconnected with external factors. Then finding that the 
disease was neither attributable to nor aggravated by war service was upheld, 


Similarly in Cavalicr, 16.1.47, M.P.R. 309, when the medical evidence shoved 
that the nervous symptoms exhibited by the claimant during service were not an 
acute neurosis such as might imply reaction to a specific stress but were the 
expression of the claimant's emotional instability and of undue preocoupation with 
his bodily health, the Tribunel's finding that there was no aggravation by war 
service was upheld. 


4, Hollorn 11.12.46, i.P.R. 283, vhere the strain of hard training followed by 
order for foreign service was held to be the precipitating cause of an 
anxiety state. 


8.7.46, MeP.R. 169. 
Bliss 27.14.47, 1.P.R. 
1702047, 3696 
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In Bodman, 17.4.47, M.P,.R, where the medical evidence showed that the 
claimant was a constitutionally inferior, "a poor ineffective type, apprehensive, 
concentrated on self and full of symptoms, definitely of invalid type", ‘and had 
hysterical manifestations before war service, attributability was -held to have 
been rightly rejected, It was 2 case where the trouble was Intent in the indi- 
vidual before the war, and only mde mnifest by circumstances occurring during 
wor service, Aggravation was allowed, 


In Johnstone, 5.5.47; M.P.R. 601, the claimnt was o Cull and backyard 
individual suffering from chronic hysteria, During the wr, vhen sir-rniids wore 
on, he would develop what the medical people called an “escape mechanism", the 
symptom, being bletharo spasm and headaches, After leaving the Army he had 
various occupations and the same trouble arose, For one reason or other he 
complained of heedaches or dizziness which wns according to the medical opinions, 
simply an escape mechanism for a poorly adjusted mn, The Tribunal refused 
entitlement, and Denning J. upheld their décision, saying: "I have previously 
drawn the parallel of a frayed rope which might break with any strain put upon 
it even with the most normal load. In that case, if it happens on a particular 
occasion to break under an ordinary load, the cause of the break is not the load 
but the frayed rope. So here, the cause of this man's trouble all the way 
through has been his ow personality and make-up. The condition from which he 
suffers is nothing to do with the war at a, but simply on escape mechanism," 
This principle was applied in K, E, Walton, 1.7.47, M.P.R » 2 case of 
shazophrenia, Denning J, said: "So, here, the cause of this illness ws the 
man's own personality and make up, and it was only a coincidence that it happencd 
to develop in army life and not in civilian life", 


Where the claimant, having a psychopathic. personality, exhibited anemia 
symptoms during war service, the question arises whether the symptoms were solely 
due to his personality (in which case there would be no aggravation by war sorvice) 
or were to some extent due to the stross or strain of wer sorvice, in which case 
there would be aggravation. And if there was aggravation, the further question 
arises whether the aggravation remained on discharge from the forces, 


In Hutchinson, 1 aggravation was rejected, the evidence showing that the 
claimant's condition "simply developed as it would have done without any wor 
service at all, gradually growing from 2 very slight nervous instability into a 
state where he unhappily acquired a psychopathic personality". 


In Dudley,2 where the claimant suffered from « neurosis on enlistment and the 
psychiatrist reported on 22nd May, 1944. "Recently he has been going sick more 
than usual with nerves and headaches, Probably the threat of action and going 
overseas has made him even more afraid than usual", aggravation was allowed, 


In Stubbings,? the claimnt's breakdown during service was held to be "in no 
way attributable to his war service, but to his psychopathic personality", In 
George Hutchinson+, the same conclusion was reached, the cvidence showing "that 
his mental condition wns constitutionally determined, and that service merely 
provided an opportunity to demonstrate his fundamental maladjustment to life". 

It was a’case where the man's ow mental make-up wns so abnormal that under any 
ordinary experiences of life, civilian or army, the trouble might occur, 


In Bliss?, the decision of the Tribunal against aggravation was upheld, there 
being evidence "That when this man started his war service the psychopathic 
personality was inherent in him, and by the time he was discharged, all aggravation 
had disappeared", 


In Phillips®, where the claimant disliked service life and drank more alcohol | 


than was good for him because he was homesick, it was held to be "amply proved 
that he is one of thase individuals who suffer from a personality maladjusted to 
society in general and that, in whatever environment he my be, he may from time 
to time break out", It was plain that the psychopathic personality ond all its 
manifestations were part of his own inherent make-up in no way attributable to or 
aggravated by war service, 


1. 25010046, M.P.Re 24.5 
25 «2101106, MeP 
30 1702047, M.P.R. 369. 
he 1702047, 375 
5. MePeRe 
6. MePeR. 3610 
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In Blackwell, ' where the claim was for "anxiety hysteria", the Tribunal 
rejected attributability on the ground that the claimant suffered from "constitu- 
tional inferiority" on enlistment. They also held that the anxiety hysteria was 
aggravated by war service, his symptoms being due to his effort to carry on despite 
his inadequate personality. He found it difficult to keep up with other people 
and that made his anxicty neurosis worse. But the Tribunal also found that all 
aggravation by war service had passed away before discharge from the forces. Their 
decision was upheld. 


In all the above cases there was evidence of neurotic traits before enlistment 
which clearly indicated a pre-existing psychopathic personality. But cases some- 
times occur where the claimant developed a neurosis during war service and there 
is no evidence of neurotic traits before enlistment. In these cases the medical 
opinion is often expressed that a neurosis is always the result of an inherent 
defect in temperament or personality and for that reason cannot be attributable to 
war service. When, however, as has happened, the claimant is shown to have served 
in the armed forces for many years before the war and to have received promotion 
and there is no.entry in his medical history sheet of any nervous trouble, it is 
difficult to believe that the claimant can really have a psychopathic personality 
of so abnormal a character.as to negative entitlement, and in such a case a finding 
that the neurosis was precipitated by war service in a prediposed man would seem 
to be correct. This view was adopted in Thrower?. 


57. Pre-service Injury - The Minister may negative attributability by showing 
that the claimant suffered from the injury on enlistment. In such a case, the 
controversy often turns on whether the claimant had merely a predisposition to the 
disease or the disease itself. The line is often difficult to draw. 


A similar difficulty arises where the disease claimed for is of slow develop- 
ment. Many diseases are said to be insidious in origin and of slow development, 
and are often preceded by premonitary symptoms. In these cases the question 
whether the discase actually existed on enlistment is one on which there is room 
for a wide difference of medical opinion. 


The advice of the medical member that the injury existed at the date of 
enlistment is not admissible: Hayward, 9.5.47, M.P.R. 557. 


It is thought that in all these cases the test to be applied is whether or not 
the claimant suffered on enlistment from a "@isease" within the meaning of the 194.6 
Royal Warrant, and that the word "disease" must be construed in its ordinary and 
popular sense, without regard to technical or scientific precision. 


The question might, it is suggested, be put thus, "Would a medical practitioner, 
if he had examined the claimant as a patient on enlistment with knowledge of his 
previous medical history have told the claimant "You have arthritis", or would he 
merely have said "You have a rheumatic tendency and must take care or you may get 
arthritis soon"? 


In Eden, 24.347, P.R. in a claim for duodenal ulcer, the appellant’ stated 
that he had slight stomach trouble in 1938 but not severe enough to neod treatment, 
and no further stomach trouble until 1943. Denning J. said that it was important 
to enquire into the nature of the stomach trouble before the war. If his earlier 
trouble was of the same nature as the subsequent stomach trouble, the reasonable 
inference might be that the disease existed before the war but was dormant until 
1943. The case was remitted to the Tribunal for reconsideration. 


In R. L. Findlay, 27.6.7, MeP.R-Sc. 583, the Tribvnal refused attributability 
of a duodenal ulcer "on the ground that in 1937-38 the symptoms from which the 
appellant then suffered were early manifestations of his disability, and that, 
even if an ulcer was not disclosed at that date, the "process" leading to ulceration 
was already "operating". The Court of Session set aside the decision, saying: 
"predisposition to a disease is not itsclf a discase; nor is a process leading to 
a the disease itself". 


In Huddersficld Police Authority v. Watson, (1947) 2 All E.R. 193, ‘the medical 


1, 18.247, lieP.R. 
2. 
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opinion was accepted that the condition of duodenal ulcer is "a continuous process 
which begins in inflammation, and there may be an imperceptible lesion or abrasion 
at the point in which the pre=-ulcerative condition of the mucous membrane passes 
into an ulcerated condition. It is a continuous process, probably, from the pre- 
ulcerated condition, through the whole of the ulcerated condition up to the full 
flower of the ulcer". Tho problem is to determine in any particular case whether 
the pre-ulcerative condition had before the commencement of the claimant's war 
service passed into on ulcerated condition. If it had so passed, the ulcer is not 
attributable to war service. ‘ 


Sometimes the evidence shows that the claimant had suffered an attack of the 
seme disease on a date before war service, although there is no evidence that ho 
suffered from the disease at the commencement of his war service. The claimant 
may assert that his old attack was completely cured, and that the new attack 


suffered by him during his war service was a new disease attributable to war service, 


On the other hand the Minister may contend that the old disease remained latent 
but inactive, and that for that reason attributability must be refused. 1 


In Cooney, 1.5647, Me P.R.551, the claimant had dermatitis before war service. 
While on war service he developed dermatitis due to the wearing of khaki and was 
discharged on that account. 


J. said: "The position in law is clear. If he had one and the same 
disease all the time, namely dermatitis, and all these recurrences were only mani- 
festations of that one disease which at times can be dormant and at other times 
manifested owing to irritation or something of that kind, then the proper finding 
would be aggravation. It would be a case of a disease which, although dormant or 
latent, was aggravated by some outward cause. On the other hand, if there was no 
disease there throughout, but simply an inherent weakness or an inherent predis- 
position owing to the sensitivoness of his skin, thon, the proper finding in regard 
to the khaki sensitization would be aottributability; but it follows that if that 
particular discase of khaki sensitization comos to an end, then of course, the 
pension would come to an end. Any subsequent disease following on his inherent 
predisposition, such as a painter's dermatitis, would itsclf be attributable to his 
employment and not to his war service, ond his proper compensation would be work- 


Legally, proof of the existence of a disease at any point of time raises a 
provisional presumption that the disease continued until it is shown by evidence 
that the disease no longer existed. (See Best on Evidence, ed. 12, pe346). 
The strength of the presumption depends on the facts and in particular on the 
length of time between the pre-service attack and the date of enlistment. 


If the old attack was completely cured before the commencement of war service, 
but left a weakness making him more liable to contract a new attack than a normal 
person would be, the weakness would appear to be a predisposition and not a disease 
and would not be a valid ground for refusing attributability. Thus in Mepham, 30. 
4047, MoP.R. 515, where on a claim for otitis media right it has shown that the 
Claimant at the age of four years had a discharge from his right ear, Denning J. 
said: "The discharge in childhood may have left a weakness which eventually in the 
course of the war became a disease, but it seems highly improbable that it was the 
same disease as that which occurred 25 years later", and allowed attributability. 


In Stockwell,? the olaimant had suffered from a duodenal ulcer before war 
service which left him predisposed to further ulceration. As a result of war 
service the claimant contracted a new ulcer on the lesser curvature of the stomach. 
Denning J. held that the new ulcer was attributable to war service. See also 
Hutchinson ~v- Kiveton Park Colliery Co. Ltd., [1926] 2 K»B. 279, a case under the 
Workmen's Compensation Act, 1925. 


In Barke:>,5 whore in a claim for Parkinson's disease the medical evidence 
showed that tne disease was the result of an earlier attack of encephalitis 
lethargica. Denning, J. hold that the burdeh was on the Minister to show that 
the attack of encephalitis lcthargica was before the war and not after it. The 
claimant had a compelling presumption in his favour. 


1. Baird, MePeR., 165. 


2e 10.746, M.P.R., 189. 
Barker, 2901076 MeP.Re, 3396 
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58. “Long standing" - The medical opinion is oftcn oxpressed that the clinical 
records or radiological examination indicate that the injury was "long standing” 
and therefore must have existed before enlistmont. 


The cases show that a medical opinion that a disease was of "long standing" 
jg usually not of itself sufficiont to prove its existence before war service wless 
the opinion is supported by convincing reasons or by other facts. The point has 
peen considered in the following cases. 


In Hatton,’ where the appellant claimed for otitis media which was first 
noticed after four and half years war service, the Minister rejected the claim on 
the ground that the clinical findings were indicative of "n long standing condition". 
Denning J. held that "long standing" was consistent with the condition arising 
within four and a half years and tht tho rejection of attributaobility on that 
ground could not be supported. 


On the other hand in Parkinson* where the medical opinion was that the disease 
(ankylosing spondylitis) was of "long standing", and the reasons given for the 
opinion clearly indicated the pre-service origin of the disease, attributability was 
held to have been disproved. 


The opinion of the medical member that the state of a disease at a given date 


shows 


that it arose before war service, there being no other evidence on the point, 


is inadmissible. 


The opinion of the medical member "that before osteo-arthritis could be 
detected by X-ray photographs it had to be present for some yoars, and that the word 
‘early' in reference to a disease of slow growth and permanent character could 
properly be used to describe a condition presont for some years" was held to be 


inadmissible.4 


In Pike,5 where the claim was for hydronephrosis and a kidney had been removed, 
the medical opinion being that the finding at the oporation "indicates a very old 
standing condition, probably due to some congenial caouso", it was held that the 
Tribunal were justificd in acting on the advice of the medical member that the 
medical opinion should be accepted and that it indicated that the kidney trouble 
must have ante=dated enlistment. 


In Hathway 6 the appellant developed bronchitis in Fobruary, 1940. In Jan. 
1942 X-ray photographs, in the opinion of the Minister's medical officer, 
"indicated chronic long standing pulmonary disease". The appellant denicd having 
had bronchitis before the ware Denning J. held that the evidence was insufficiant 
to rebut the compelling presumption of attributability. 


Proof of a cough for several 


bronchitis existed before war services 


was held to be insufficient evidence that 


1+ 7044046, 2746 

17 207, MePeRe 597- 

Bremner, Sco 197046, MePsRe, 
he Craig, Sco 1967046, 
5. 18.207, MeP.Re 

6. biePeRey 


Greatwood, 17. M.P.R. 1 
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10. A4GGRAVATED INJURIES 


59. General principles - The issuc of aggravation docs not arise until 
attributability has boon excluded. The romarks alrondy made as to causation 
(parn. 42, supra) apply to aggravation by war sorvico. Proof that the clainant 
suffered on injury during war service raises a presumption that it was aggra- 
vated by war service: para. 41, supra. 


The presumption is strongthened if the claimant's medical catogory was 
lowered during his war sorvice. table of categories in .ippendix. 


-"If a man is accepted for sorvice in a certain medical category, there is a 
presumption that at the time of his acceptance he was fit for the kind of’ service 
demanded of a man in that category; and in the ovent of his discharge subsc-~ 
quently on medical grounds due to deterioration in his health, there is a presump 
tion that the detcrioration was duc to his servicee That presumption is not o 
compelling presumption, but a provisional preswiption arising from tho fact that 


4 diseaso may be aggravated by war service if the claimant's power of 
resistance to tho disgaso was lowered by war service factors which preceded the 
onset of the disease. 


60. "Remains avatod." By irticle 4(1) of the 1946 Royal Warrant, 
there can be no enti ticnont by aggravation wnless “it is certified that the 
injury existed before or. arose during war service ont. 
aggravated thereby". 


In Pretty and Shipp’ Denning, J. said that Jrticle 4 (1) did not roquire 
that the injury should remain aggravated at the date of the claim or at the 
date of the Minister's decision. The key to the interpretation of the words 
"and remains aggravated" was to be found in Article 2 (3) whereby “Any condi- 
tion or requirement laid down in this Our Warrant for an award, or the con- 
tinuance of an award....shall, oxcept whon the context otherwise requires, be 
construed as a continuing condition or requirement." It followed that the 
conditions in Article 4 were continuing conditions and related both to the past 
and to the present, and applicd not only to existing disablement and existing 
aggravation, but also to past disablement and past aggravation. 


The effect is that an award can be made retrospectively in respect of a 
past period provided it is certified that disabloment and aggravation both 
existed at the commencoment'of that period. If such a certificate is given, 
an award can be made which will continue in tho futures 


When a Tribunal allow an appeal on the ground that an injury remained 
aggravated on a named date, they usually have no jurisdiction to decide on the 
same appeal that the injury did not remain aggravated on a later datos Thus 
if the Minister rejects a claim on the ground that the injury was not aggravated 
by war service or did not romain aggravated thereby on the date of discharge, the 
Tribunal has to decide whether the claim was rightly rejeoted on that ground. 

If the Tribunal allows the appeal, they usually have no jurisdiction to decide 
that the injury did not remain argravated on a later date. Similarly, if the 
Minister, having awarded a pension on the basis of aggravation, rejects a claim 
for a renewal of the pension on the ground that the injury no longer remains 
aggravated, the Tribunal have to decide whether the claim was rightly rejected 
on that ground, but usually have no jurisdiction to deoide that the injury did 
not remain aggravated on a later date. 


1. Rowing, 1446, MeP.R. 133. As to the moaning of provisional prosump- 
tion, see para. 41 supra. 


2. Bridge, 1445, MP.R. 139, where death was hastened by the aggravation of 
typhoid fever. It is submitted that, if the onset of the disease was du 
to lowered power of resistance causod by war service, the disease would 
be attributable. 


MePeRe 914 


A 
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An oxcoption occurs when the claimant asserts tmt his injury ronained 

avated on the date of the clrimn, and the Ninistor has decided that the 
injury did not remain aggravated on that dates This may happon where the _ 
elnimint has delayod claiming a pension, and the Minister rejocts the claim on 
tho ground that there was no aggravation at the date of discharge, thus 
jmplicdly deciding that the injury did not romain aggravated at the later date 
of claime So also, where the Minister acting under Article 65 of the 1946 
Roynl Varrent refuses entitlement on the ground that tho injury did not romain 
aggravated at the date of the claim, the Tribunal will havo to docide whether 
tho injury remained aggravated at the date of the claime Seo parne 34, supra, 
ag to the duty of the Tribunal in cases arising undcr Art. 65. 


So also, if the Minister rojocts . claim for renewal of a pension on the 
grouid that the injury did not remain aggravated on - named date (prior to the 
date of claim), and the claimant asserts that his injury remained aggravated on 
the date of his claim, tho Tribunal, if they allow the appeal, ouht to decide 
whether or not the injury remained aggravated on the date of claim, and if the 
aggravation had then ceased, on what date the aggravation ceased, 


It is, however, thought that it would not be proper for a Tribunal to 
decide that argravation had passed away in the above circumstances wmless they 
were satisfied that the claimant realised that the issue would arise and was 
prepared with the relevant ovidence. 


61. Aggravation passed - The difficulty of deciding whether agravation 
by war service has passed away on a named date is often very reat, as a dis- 
tinction must be made between the aggravation due to war service and any aygra- 
vation due to post-service factors, and, in some cases, to the natural progress 
of the injury. Morcover, the fact that no dissblomont (para. 28 supra) is 
found on medical examination at n certain date .is by no menns conclusive that 
aggravation of the injury by war scrvice has passed away. Some diseases (cepe 
bronchitis and duodenal ulcer) have periods of remission during which the 
claimant may cxhibit no signs of tho diseaso; but yet he may soon afterwards 
develop a new attack of tho discase. Tho question then arises whether the 
agerovation by war service did not render the claimat more susceptible to, 
or less able to resist, the new attack, in which case it would seom that agera- 
vation still romainse It also seems that, where aggravation by war service 
has produced a definite lesion in the body (such as omphysem:), aggravation by 
yar sorviee would remain (although there may bo no disablement and therefore no 
award: parne 28 supra) util the lesion has healed or until it is proved (on 
the principle of Whitt!) that the claimant's condition is the same as it would 
heve beon if there had becn-no aggravation by war servicee The question is of 
grovt importance as’ it appears to be genorally accepted that a finding that on 
injury does not romain aggravated destroys ontitlement for nll time.“ ‘Tho 
difficulty is partly due to the provision in the 1946 Royal Warrant (parn. 23, 
supra) that » claimant is entitled to an award for all disablement dw to an 
aggraveted injury, although only a part of o disablement is duc to the agmrava- 
tion by war service. The result is that, whon any disablement remains 
(althqugh it may be solely due to pre-service or post=service factors), the 
Minister is unable to discontinue an award unless he decides that aggravation 
by war service has passed awnye 


1, 29e10h7, MePeRe 343. 


2. Any argument against this view will be found in the Tribunal's written 
decision in Watson, reported in Pretty, 29.146, M.P.R. 91. 
That argument is probably unsound, the real question being whether a finding 
that an injury no longer remained aggravated on a named dates stone the 
claimant from making a new claim at a later date and asserting that the 
injury remained aggravated at the later date. The question whether aggra- 
vation remained on a naned date is a matter of opinion, the correctness of 
which in many cases can only be conclusively decided by oxperincnt. It is 
sucgested that the doctrine of res judicata docs not apply to a decision 
based on medical opinion when subsequent events show that the previous 
opinion was wrong. Soe Sharmin ve Holliday and Grcunwood, Ltd. [1904] 
1 KeBe 235; Radclii'fe ve Pacific Steam Navigation Coe, [1910] 1 <.B. 685; 
and compare Nicholson ve Pipor [1907] AeC. 215. 
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The burden of proving aggravation by war service has passed away lies on the 
Minister, and in deciding the issue it is well to recall the dictum of Lord Shay 
of Dunfermline that "an inference rests upon premises of fact and a conjecturc 
does not".’ If Art. 4(3) applied to the original claim, it will also apply to 
his claim that aggravation remains; C. F. Harrison, 11.747; MP.R. 


In Whitt? the appellant was discharged from the Royal Air Force at the cnd 
of 1911 and awarded a pension of 20 per cent. for asthma aggravated by war servic, 


In July, 1942, a resurvey board found that the asthma still persisted and th 
award was continued at 20 per cent. 


In October, 1945, another resurvey board found that his condition was in 
substance the same as it was in July, 1942; but the Minister on the 
19th December, 1945, found that the asthma no longer remained aggravated on that 
date. 


The opinion of the Minister's Medical Services Division was that the appellant's 
condition in October, 1945, wac "consistent with an old standing’ chest affection 
and that aggravation by service did not persist aftcr December, 1945". On this 
evidence the Tribunal upheld the Minister's decision, 


Denning J. allowed the appeal, the effect of his judgment being as follows:- 


(1) If the claimant's condition was no worse than it vas before the war, 
aggravation would no longer remain; 


(2) But when as in this case, the claimant is still worse than he was 
before the war, the Minister must show by evidence that this worsening would 
have occurred apart from war service or, in other words, would have pro- 
gressed so as to be in 1945 the same as it would have been apart from war 
service; 


(4) ‘The medical evidence that the appellant's condition “was consistent 
with an old standing affection," did not help in deciding whethcr the con- 
dition remained aggravated; nor was the opinion "that aggravation by 
servicc did not persist aftcr December, 1945," without giving reasons, - 
sufficient evidence to rebut the presumption in the man's favour that he 
was worse than he was before the war; 


(5) “In order to show that aggravation no longer persists the medical 
evidence ought to show cither that the man was no worse than he was before 
the war or that this is a disease which progresses and would have progressed 
to the same extent at the identical time quite apart from war service. The 
Tribunal say the findines and the history indicated a condition inevitably 
deteriorating quite apart from service factors; but there is no evidence to 
support that. Even assuming there was evidence, there is nothing to show 
the cxtent of the deterioration. Even if some deterioration was inevitable, 
if in this case the condition had remained deteriorated to a greater extent 
than it otherwise would have done, again it would remain aggravated by war 
service." 


This principle was applied in Colton, where the Tribunal's decision that 
myocardial degeneration no longer remained aggravated was upheld. The medical 
evidence showed that the disease "naturally deteriorates with the passage of 
time," and "is now at the stage at which it would have been in any case in the 
natural course of events--- and any heart troubl. that he has is what would have 
occurred in any event apart from the war." ‘Sut where the worsening due to war 
service is permanent, then aggravation can never pass away, even in the case of 
& progressive disease: C, P,. Harrison, 11.7.4/. 


In Collins*, the Minister decided in November, 1945, that aggravation had 
passed away in November, 1944, basing his decision on a medical report made in 


1. Kerr-v.-Ayr Steam Shipping Co. Ltde, (1915) A.C. 217, 233. See also 
para. 95, infra. 


29et0e47, MePRe 545. 
1902047, MeP.Re 


2901047, Tall, 2563047, MeP.R451 is to the same effect. 
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November, 1945, that appellant's "present condition is due to tho natural 
progross of a pro=service condition". Denning J. held that there was no 
ovidence to show that the diseaso did not romain aggravated in November, 19. 


In Baker, 25¢3047, Me?sRe 427, a Tribunal found that generalised fibro- 
sitis was aggravated on the date of discharge (Septombor, 1943). A modical 
poard oxamined the claimant in Decombor,1943,and found that the effect on 
function was slighte Another modical board examined the claimant in 
June, 1945, and found that tho cffect on function was moderate. The Tribunal 
found that the disease was naturally progressive and that tho condition of the 
disease in 1945 was no more than ho would have suffered in any cvent apart 
altogether from the ware Denning Je hold that thore wns evidence to support 
the decision of tho Tribunel and dismissed tho appeal. 


62.  Aggravnting fnotor romoved = In Richards’, the Tribunal found that the . 
claimant's hysterin had beon aggravated by physical training. He was cxcused 
further training in October, 1943, and discharged from tho Army in Jume, 1944. 
He resumed his pre-service omployment immodiately aftor discharge and required 
no medical treatnent for ten months. The finding by the Tribumel that the 
hysteria ceased soon after the claimant was taken off physical training and did 
not ronain aggravated at the date of dischargo, was uphold. The disability 
because that was with him all the time. He was originnlly of a 
nervous makesupe Any aggravation by war service had ceased when he was taken 


off physical training. 


A similar conclusion was reached in Blackwall® where the aggravating factor 
was the claimant's effort to carry on despite his inadequate personality. He 
was in hospital for the last two months of his service and was thus relievea 
from the aggravating factor of having to compete with normal mene Since 
discharge he was able to drive ao motor car without ill effects and worked three 
days a week as a salesman and could work six days a weck if he had the materials 
to selle Aggravation by war sorvicu had passed away, and his slight remaining 
loss of function was due to the pre-existing constitutional infcriority. 


1e 11012046 blePeRe 291. 
25 1862047, M.P.R. 
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14. EN? ILLLMENT TRIBUNALS 


63. Constitution - In these notes Tribunals appointed to hear ontitlement 
appeals aro referred to as “ontitlement tribunals" to distinguish thom from 
tribunals appointed to hear assessment appeals, in these notes referred to as 
"assossmont Tribunals". See para. 139, infra. 


Tho Tribunals are constituted under the Pensions Appeals Tribunals Act, 1943, 
in those notes called the "Tribunals Act". By the Schedule to the Act, tho 
members of an entitlement tribunal are appointed by the Lord Chancollor and 
consist of:= 


(a) a barrister or solicitor of not less than soven years standing who is 
to be the Chairman; ‘ 


(b) a duly qualified medical practitioner of not less than seven years 
standing (in these notes called the "Medical Member"); and 


(c) « person (in these notes called the "Service Member") who must be of 
the same sex as the appellant and must be:-= 


(1) if the appeal is under section 1 of the Act in respect of an 
officer in the armed forces, a retired or demobilised officer of any 
of the said forces; 


(ii) if the appeal is under section 1 of the Act in respect of a 
member of the armed forces, other than an officer, a discharged or 
demobilised member of any of the said forces, who was not an officer 
at the time of his discharge or demobilisation; 


(adi) if the appeal is under section 2 of the Act in respect of a claim 
by any sca faring person (para. 113, infra), a person who is or has 
been a master or a member of the crew of a British ship; 


(iv) if the appeal is under section 3 of the Act in respect of a claim 
under the civilian Scheme for a war service injury sustained by a civil 
defence volunteer (paras 126 infra), a person who is or has been a 
member of a civil defonce organisation; 


(v) if the appeal is under section 3 of the Act in respect of a claim 
under the Civilian Scheme for a war injury (para. 126 supra), any 
person other than a menber of His Majesty's naval, military or air 
forcese 


64e Judicial functions and majority decisions - By section 6 (4) of the 
Tribunals Act, “in determining an appeal under this Act in respect of any claim 
or award, the tribunal shall be bound by the terms of the Royal Warrant, Order 
in Council, Order of His Majesty or Schome under which the claim or award 
purports to be made, being terms relating to the issue before the Tribunal". 


_ The tribunals are, therefore, judicial tribunals and are bound to observe 
the law, including of course, the decisions of the High Court. 


The hearing of the appeal is a judicial inquiry and a fresh hearing at 
which the tribunal must base their decision on the relevant evidence before 
theme They arc not bound by the cortificate of the Minister's medical officer. 
They can disregard it in the light of other medical ovidence. 


In the Fourteen Appeals (Sc.) supra. Lord Cooper said that, though the 
tribunal would properly be influcnced by the views of the medical member on 
medical questions, of the chairman on legal questions and of the service member 
on service questions, yet the tribunal was "one and indivisible" and no indi- 
vidal member could claim part of the subject matter as his own peculiar 
province to the effect of carrying his views regardless of the opinion of his 
colleagucse But “without affirming that it is incompetent for a Tribunal to 


1. Starr 26.2.6, 109, 121; Ree Fourteen Appeals, Sce 
4.61, 1636 
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decide by a majority" where the Chairman dissented from a majority decision on 
the ground that he entertaincd a reasonable doubt, only the most consi- 
derations could justify the medical and service mombers in outvoting the Chairman. 


In Brain.’ Denning J. hold that a Tribunal should not reject a claim 
wloss the Tribunal were unanimous in rejecting it, and in the case of disagrec- 
ment, the claim should go before another Tribunal. Denning J. said: 


"My conclusion therefore is that a claim to a pension is not to be rejected 
mless tho tribunal is unanimous in rojooting it. In the case of disagreement, 
the claim must go before another tribunal. I must add a word however, as to 
what unanimity entails, and for this I draw on the practice under the jury system 
If the need for unanimity led to many abortive trials it would detract much from 
the value of that system: but that is not what happens. The cases in which a 
jury disagree are very few, owing to tho common sense way in which the rule as to 
wanimity is applicd. It does sometimes happen that a jury return and ask if 
thoy neod be unanimous; or say they cannot agree; or that one or two do not 
agree with the reste In such a case the Judge directs thom that they must be 
wanimous but he usually goes on to explain what unanimity means on tho lines of 
the direction of Nr. Justice Finlay in the unreported case of Rex ve Klein on the 
9th February, 1932e He reminds thom that it is most important that they should 
agree if it is possible to do so; that, with a view to agrooing, there must. 
inevitably bo some give and take; that, if any membor should find himself in a 
small minority and disposed to differ from the rest, he should consider the 
matter carefully, weigh the reasons for and against his view, and remember that 
he may be wrong; that if, on so doing ho can honestly bring himself to concur 
in the view of the majority, albeit hesitatingly or reluctantly, he should do 
so; but if he cannot do so, consistently with the oath he has taken, and he 
cannot bring the others round to his point of view, thon it is his duty to 
differ, and, for want of agreement, there will be no verdict." 


It is suggested that if a member of the Tribunal fcecls that there is no 
evidence on which the claim could reasonably be rejected, it is his duty to 
dissent (see para. 107, infra). But if he feols that there is sufficient 
evidence to justify rejection of the claim, he should not dissent merely because 
personally he takes a different view, unless he is convinced that his opinion is 
right and that the opinion of his colleagues is obviously wrong. 


When the Tribunal are unable to agreo on rejecting an appeal, the chairman 
should adjourn tho hearing without giving a decision in order that tho appeal may 
be rcheard by another Tribunal under rule 16 of the Tribunal Rules: Alice King, 


It is thought that tho now Tribunal should not read the record of the evi- 
dunce taken at the first hearing or the opinions of the mombers of the Tribunal 
at the first hearinge It appears to be competent for the Tribunal to allow an 


appeal by a majority. 


65. Judicial Notice - The decision in Moxon* appears to preclude the 
members of the tribunal from acting on their own knowledge, except as to matters 
of which tho law takes judicial notice, such as the ordinary course of nature, 
divisions of time, the meaning of English words and public matters affecting the 
government of the country. Judicial notice may also be taken of a stato of 
war between this country and another, but not of a particular event in a war 
such as an engagement or a withdrawal.? Judicial notice may also be taken of 
tho fact that this country has beon subjocted to attack from the air, but not, 
it is thought, of any gor thownen oir raid or of the immunity of ony particular 
place from air attacke+ But rule 12 (5) of the Tribunal Rules will onable the 
Tribunal to accept evidence of such mitters without regard to the rules of 
evidence provided the evidence has pyobative value. Seo parae 93, infra. 


e5eh7, MePeRe 467; (1947) 1 All. E.R. & 92. 


2. MePeRe 63, Tle 


3. Commonwealth Shipping Representative v ond 0. Branch 


Service, [1923] A.C. 191, 197. 
he MeNeAs Petition of Right, (1915) 3 KB. 649, 658. 
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66. rs e f » = By section 1 (1) of the 
Tribunals Act, ere any c respect the disablement of any person made 
under any such Royal Warrant Order in Council or Order of His Majesty as is 
administered by the Minist:r is rejected by the Minister, on the ground that the 
injury on which the olaim is based:- 


{a} is not attributable to war service; and 

b) does not fulfil the i‘ollowing conditions, namely, that it existed 
before or arose during war scrvice and has been and remains aggravated 
thereby; 


the Minister shall notify the claimant of his decision, specifying that it is ' 
made on that ground, and thereupon an appeal shall lie to a Pensions Appeal 
Tribunal constituted under this Act (hereafter in this Act referred to as the 
tribunal on the issue whether the claim was, rightly rejected on that ground". 


By section 1 (2), where the injury is accoptod by the Minister as aggravated 
by, but not as attributable to war sorvice, the Minister is to notify the claimant 
and thereupon an appeal lies on the issue whether the injury was attributable to 
war service, 


By soction 12 (1) of this Act, "injury" includes wound or disease. 


The claims referred to are claims under the Royal Warrant for the Military 
forces (para, 9, supra) and Home Guard (para. 17, supra), under the Naval Order 
for the navy and marines (para, 4 supra) and under the Air Forces Order for the 
air forces (para, 12, supra). 


Attributability and aggravation are the only issues before the tribunal, 
The merits of the case are outside the purview of the tribunal, and the fact that 
there was no disablement at the date of discharge does not preclude entitlement 
if the claimant's condition wes advorsely affected by war service,’ 


67. Appeals in respect of death, = By section 1 (3) of the Tribunals Act, 
“where any claim in respect of the death of any person made under any such Royal 
Warrant, Order in Council or Order of His Majesty as aforesaid (para, 66 supra) 
is rejected by the Minister on the ground that neither of the following conditions 
is fulfilled, namely:- 

(a) that the death of that person was due to or hastened by an injury which 
was attributable to war service; 


(bv) that the death was due to or hastened by the aggravation by war service 
of an injury which existed before or arose during war service; 


the Minister shall notify the claimant of his decision, specifying that it is 
made on that ground, and thereupon an appeal shall lie to the tribunal on the 
issue whether the claim was rightly rejected on that ground," 


In Baxter,2 Denning J, said that the question whether the death was hastened 
by a disease which was attributable to war service or by the aggravation by war 
service of a disease should be specifically dealt with by the tribunal, 


68. Appeals under sea faring Schemes, - By section 2 (1) of the Tribunals 
Act, where any claim in respect of the disablement or death of any person made 
under any of the sea faring Schemes (see para. 113, infra) is rejected by the 
Minister on the ground:- 

"“(a) that the disablement or death of the said person is not directly 
attributable to a war injury (para. 135, infra); war risk injury 
(para. 136, infra) or detection." 


(b) that the case is not one in which:-= 


(i) the said person is to be treated for the purpose of section 3 of 
the Mercantile Marine Act, 1939, as amended by section 2 of the 


1. Collin, 25.347, 3 v. Scott, sc. 27.6.47. 


2. 29.1 M.P.R, 
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Mcronntile Act, 191.2, "ns having sustained the injury or suffered the 
» detention by reason of his service as a mariner in » British ship" 
(sco paras. 116 sn. 117, infra); 


(ii) the snid person is to be tronted for the purpose of soetion 
of the HNeresntile Marine 1939, amended by sub-scotion 3 snd 4 
and the Schedule to the Mererntile Marine Act, 1942, "ns havin suse 
tained the injury or suffered the detention by reason of his service" 
(seo para. 117, infra); 


(iii) the injury was sustained in the circumstances specified in a 
Scheme! made under section 5 of the Mercantile Iarine Act, 1939, as 
amended by section 1 and tho Schedule to tho Morcantilo Marine Act, 
1942, or the detention was caused by reason of his wervice in a ship 
forming part of His iajesty's navy; 


"the Minister shall notify tho claimant of his decision, snecifyin; the 
ground or grounds of his rejoction, and theroupon an appeal shall lic to 
the tribunal on the issue whether the claim was rightly rejected on that 
ground or those rounds". 


By section 2 (2) of tho Tribunals Act, whore the Minister rejects a clain ' 
on one of the grounds mentioned above:= 


(a) the Ministor may notify tho appollant before the hearing that he also 
rejects the claim on some othor ground, and thoreupon the tribunal shall 

+ treat the appeal as an appeal on tho issue whether the claim was rightly 
rejected on both srounds; 


(b) wnless the Ministcr so notifics the appellant, he may not, if the 
appeal is allowed, subsequently reject the olaim on the said other ground. 


69.  Apponls under Civilian Scheme - By section 3 (1) of the Tribunnls Act, 


ns whore any claim in respect of the incapacity for work, dis xbloment or death of 
any person under the Civilian Schome (parn. 126, infra et seq) “is rejoctod by 
h the ilinister on the ground that the incapacity for work or the disabloment was 


not caused by, or the doath was not tho diroct result of, a war injury, or in 
the casc of a civil defence volunteer, a war service injury, the iinister shall 
2 notify the claiment of his decision, spocifying .that it is made on that growmd, 
end thoreupon an appeal shall lic to the tribunal on the issue whether the claim 
was rightly rejected on that growd." 


Wherc the appeal is in respect of a war sorvice injury sustained by a civil 
defonee voluntecr, the duties of tho tribunal are specifically defined. 
L (sec para. 156, infra). 


70. Apponl us to Aggravation rolovant to rank or marriage - By Art. 6 of 
the 1946 Royal Varrant where for the purposes of an ‘award the rank of a mouber 
of the military forces has to be detormined, it is necessary in cortain cases to 
ascertain whether he "suffered aggravation of the wound, injury or disease on 
which the claim to the award is based (being agyravation which, in the case of 
death, persisted until death) as a result of war service" after a particular 
date; and by .t. 1 (8) the date which is to be taken as the "material date" 
for the purpose of a claim by or in respect of a widow, widower, wifc, husband 
or child of a member of the military forces depends in certain cases on whether 
"the manber suffored aggravation of that wound, injury or discase (being agcra- 

‘ vation which, in the case of death, persisted until death) as a result of war 
service" after a particular datc. 


By seotion 1 (4) of the Tribunals Aot, in both those casus, if tho Ministor 
rejects the contention "that as the result of a particular period of war service, 
the disabled or deceased person suffored aggravation of the injury on which the 
claim is based, being aggravation which in the case of death porsisted until 
death", an —_ lics to an ontitloment tribunal “on the issue whethor, as 2 
result of such servioe during thrt poriod, the disabled or deceased person 
suffered such aggravation". 


1. These Schemes the Naval iary Scheme « 121, infra), the t- 
Scheme (para, 122, intra), and 
Chinese Scheme (para. 124, infra). . 
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Yarrant, "the ilinister may withhold, caneel or rodus2 any award which be or 
has been made undor this Our Varrant in respect o1' the disablement or death of 
a member of the military forces in any case in which th: wound, injwy or 
discase on which tho claim to the award is based was coused or contributed to by 
the serious negligence or misconduct of the member, or in any case in which tho 
death of the member was so caused or contributed to". 


71. Appeals as to negligence or miscondust - By Art. 4 of the 1946 Royal 


Similar provisions are contained in Art. 5 of the Neval Order (para. 4, 
supra), Art. 5 of the Air Foroe Order (para. 12, inf'ra), art. 5 of the Naval. 
Order as applied to the llercantile Warine Schome (para. 124, infra), and Art. 6 
of tho Civilian Scheme (paras 126, infra) and in the Naval Auxiliary Schemo, 
Scheme, Indian Scheme and Chinese Soamen Scheme, (para. 121, in‘'ra, 
et scq)e 


In view of the use of the word "or", it is thought that “serious" qualirics 
"negligence" only, not misconducte The serious negligence or misconduct of’ the 
claimant does not of itself prevent the injury from being attributable to or 
aggravated by war service; Williams, 9.5.47, M.P.Re 585, para.'135, infra. 


By section 4 (1) of the Tribunals Act, where "the Minister withholds or . 
reduces the award on the ground that the injury or detention on which the clain 
is based was caused or contributed to by the serious negligence or misconduct 
or the said person or, as the case may be, that his death was so caused or 
contributed to, the Minister shall notify the claimant of his decision, speci- 
fying that it is made on that ground, and thereupon an appeal shall lic to the 
tribunal on the issuc whether the injury or detention or as the case may be, 
the death was so causcd or contributed to.” 


By section 4 (2), where an appeal is brought as to entitloment, “and the 
Minister notifies the sppcollant before the hearing of the appeal that, ir th. 
appeal is allowed, he intends to withhold or reduce th. award on the ground 
specified in the last foregoing sub-scction, the tribunal shall, if they allow 
the appeal, dotermine the issue specified in that sub-section, and wless the 
idinister notifies the appellant as aforesaid, he shall not bo cntitled, i.’ the 
appeal is allowed, to withhold or reduce the award on the said gromd". 


By section 12 (2) of the Tribunals Act, refcrences to the withholdin; of an 
award include references to the cancellation of an award. 


The words “any award which may be or has been made" in Arte 5 scem to show 
that the actual making of an averd is a condition precedent to tho exercise of 
the power to withhold or reduce the aivarde 


72. Tare limits for appeals - By section 5 (1) of the Tribunals Act, 10 
entitlement appeal may be brought wnless notice of appeal is given under Rule & 
of the Tribunal Rules: 


(a) from a decision made before such date as may bo appointed by order of’ 
the Minister, not later than twelve months after that date (no date has yet 
been appointed) ; 


(>) in any othor case, not later than twolve months after the date on 
which the devision was notificd to tho claimant.’ 


"Provided that the Tribunal may allow an appeal to be brought aftcr tho 
expiration of the peried limited by this sub=seotion if they consider tht there 
was reasounble excuse for the delay." 


73. Appellant not resident in Fngland. By parn 6 of the Schedule to the 
Tribunals Act, an appoal by a person resident in Scotland or in Northern Ircland 
at the time when notice of »ppeal was given is heard by . tribunal appointed for 
that country. <All other appeals are heard in Englend. The dotorminntion of 
an appeal by 1 tribunal is not open to challenge on the ground that the appenl 
should have been heard by another tribunal. 


74e Welsh Appeal - By parn. 7 of the Schedule, in tho case of an appenl 
heard in Wales, the appellant or 2 witness may use the Wolsh langunge if it is 
his natural language of communication. By rule 31, it is tho duty of the 
President to arrenge for the interpretation of the Welsh and English langusycs 
before tribunals sittine in ‘ules. 


t 
t 
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12. PROCEDURE 
75. Tyibymal Rules = The rules now in force are the Pensions Appeal 


Tribunals (England and Wales) Rules, 1946 (S.R. and 0. 1946 No. yy dated 


, 21st October, 1946, and made by the Lord Chancellor under the powers conferred by 
paras 5 of the Schedule to the Tribunals Act. ; 


In these notes the rules are called "the Tribunal Rules". 


76. Public Sittings - By rule 35, the sittings of the Tribunal are to be 
held in public, exoept so far as may be nocessary to comply with o direction by 
the President under rule 6 as to the disclosure of official documentse On the 
request of the appellant, the Tribunal may, if they think that the appellant's 
| case ne be prejudiced by a public sitting, sit in private to such extent as they 
think fit. ; 


77- Statement of the Case - By rule 5, the Minister on receipt of notice of 
we appeal is to prepare a "Statement of the Case" setting forth - 


(a) the relevant facts rolating to the appellant's oaso as known to the 
Minister, including the relevant medical history of the appellant; and 


(b) in the case of an entitloment appeal, the Minister's reasons for . 
making his decision. 


As to (a), in Greatwood’, when a certificate of medical examination in 
December, 1939, was inadvertently omitted from the Statement of the Case, 
Denning J. said that it was the duty of the Service Departmont to lay before the 
Minister all the available evidence, whether for or against the claimant. The 
omission made the decision of the Tribunal erroncous in point of law. It is 
submitted that the practice of omitting from the Statement of the Case medical 
opinions expressed by medical officers or medical boards during the claimant's 
war service, whether adverse to or in favour of the claimant, cannot be supported. 
As to the omission of medioal evidence injurious to the appellant, see para. 102, 
infra. 

MR Le Findlay, 27-6.47, M.P.R. Se. 583, the Court of Session stated that 
it was desirable that the facts on which the opinions of the Medical Services 
Division were founded should be accurately stated, and that a complete statement 
L of all the rolevant facts should be given. 


78. dAuswer to Statement -‘Rule 5 permits an appellant to submit an Answer 
to the Statement of the Case disputing any of the facts in the Statement of the 
Case or put ting forward further facts and his reasons for thinking that the 
linister's decision was wrong, and the slinister may comment in writing on the 
appellant's Answer. 

79.  Disolosure of Official Documents - By rule 6, disclosure of any docu- 
ment in the possession of a Government Department and considered by the President 
to be likely to be relevant may be obtained on application by the appellant to 
the President not later than six weeks after the Statement of the Case was sent 
to the appellant. But the disclosure may not be required of = 


(4) Dopartnental Minutes or reports; or 


(ii) ‘the namo of any person in the service of His Majesty who has given a 
report or modical cortificate relating to the appellant or to the person in 
respect of whose death the appeal is brought. 


A ocrtificate by an authorised officer of the Government Department concerned, 
thet a doement or namo falls within (i) or (ii) is final and conclusive. 

Tho Socretary of State or iiinister in charge of the Government Department 
or my person authorised by him may certify to the President 


(x) that it would be contrary to the public interest for the whole or | | 
part of a document to be disclosed publicly; or 


a 


(b) that the whole or part of the document ought not, for reasons of 
seourity, to be disclosed in any manner whatsoever; 


1. 175046, MePRe, 165+ 
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In case (a), tho President will give tho nocessary directions to the 
Tribunal to prevent the disclosure of the document in public. 
* In case (b), if the Tribunal consider that the appellant will be prejudiced 
4 the appeal proceeds without such disclosure, they are to adjourn the hearing 
until the necessity for non-disclosure no longer exists. 


80. Disclosure of other documents - By rule 12(6), every document tendered 
in evidence or considered by the Tribunal "shall be made available to tho 
appellant or his represontative and to the Minister or his representative in 
such mannor as the Tribunal may direct." This rule does not apply to documents 
containing material deemed to be harmful to the appellant (paras. and 102, 
infra), and as to official documents, must be read subject to rule 6 (para. 79, 
supra). 


It follows that a copy of tho record of the evidence given by the appellant 
on a domiciliary visit under rule 21 should be sent to the appellant before the 
hearing: Fox, 25+ 3047, liePsRe 459. 


81. Representation of the appellant - By rule 11, an appellant may conduct 
his own case or represented by any person whom he may appoint. 


It is the duty of the Tribunal to assist any appellant who appears to them 
to be unable to make the best of his caso. 


82. Domiciliary visit - By rule 21, "hen tho Prosident is satisfied that 
an appellant is unable, through physical’ or mental infirmity, to attend the 
Tribunal and that his incapacity is likely to continue for a prolonged period", 
the President may arrange - 


(a) for the the appellant to be visited by a membor of the Tribunal or other 
person for the purpose of recording the appellant's evidence and for him to 
be medically examined; 


(b) for taking, whother before tho Tribunal or otherwise, the evidence of 
witnesses on behalf of either party, and in particular, of the near rela- 
tives, guardinn or other representative of the appellant; 


(c) for enabling the parties to comaent on the evidence so taken and to 
make a statomont in writing or to addross the Tribunal; 


(4) for tho appeal to bo heard in the absence of the appellant. 


In cases (a) and (b) the Minister's representative has the right to be prosent 
and to ask questions of tho appellant and other witnesses. 


(>) is confined to recording the evidence, and that any comments, except so far 
as necessary to make his record intelligible, or opinion as to the credibility of 
the appellant or witnesses are inadmissible. If the visit is made at a hospital, 
any opinion expressed by the doctor on the prognosis of tho disability (not given 
as ovidenco) should be recarded as a footnote so that it may be oxcluded from 
the copy of the record which is sont to the appellant. 


Failure to sond a copy of the report to the appellant will vitiate the 
Tribunal's decision: Fox, 25-3047, 459. 


pO a pr By rule 36, the Tribunal may take the evidence of 
lent or any o witnoss on oath ana the Chairman may administer en 


Sumoning witnesses, - By rule 12(4), the Tribunal may sumon before it 
= tnesses. t scems that an order of the High Court would be 
necessary to enforce attendance, 


85. f lant - By rule 12, the appellant may give evidence in 
support of his ‘ s not bound to do so: Scott), 27.6.47, 1iBR. Sc. 563 
If he does give evidence, he is not ctiliged to submit to arcss-cxamination. But the eypellant's 
unexplained refusal to answer a relevant cuestion usually reises a prosuaption that a 


tx 
Mj 
bi 
fi 
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answer to the question would be adverse to his case. Rule 13 gives the 
iinister's representative the right to que ue stion witness called by che ap 
but gives no right to question the appellant. On the othor hend > appell 
or his representative ony witness called on behalf of ‘the hi 
it is competent for the to take into accowmt the fnilwe of the appoliuit 
a certificate from his_o socicty unless rood reason for such 
foi is given: J. Childs, 7, Lie Pele 


86. Failure to - If the gives ovidence and is not 
crosssoxaninod, d be boing generally truc. It is 
incorrect for the Trébunel to allow on appellant to givo evidence, and then, 
without cross-examining him or indicating that he is disbolicved, to disallow the 
appeal on the ground that his ovidenco is untruce It may be that tho appellant, 
if he knew his evidence was not belicved, could corroborate it. 


87.  Adjournmont for furthor evidence = By rule 14, an appeal my be 
adjournod for cither party to obtain further evidence. A copy of’ any docu- 
mentary evidence so obtained must be sont to the other party who gs at liborty 
to comment thereone When neither party wishes to address the bunal on the 
further evidence,, the Tribunal may give their decision without a further 


hearings 
If either party wishes to address the Tribunal or to produce further oral’ 


_ evidence, the appeal must be further heard. By rule 16, if o further honring 


by tho same Tribunal is not practicable, the President may direct that the appeal 
be reheard by another Tribunal. 


88. Reference to specialist - By rule 15, when a "difficult medical or 
other technical question arises", the Tribunal may, before giving their decision, 
take the opinion of a medical specialist or other technical expert, and may 
arrange for the appellant to be oxamined by a medical specialist for o- report on 
his condition. Copics of the report and of the terms of roference are to be 
sent from the Pensions Appeal Offico to the appellant and tho Minister, the 


further procedure boing as stated in para. er supra. 


The terms of reference to the spoodalist should be framed so as to raise 
the exact point on which his opinion is desired, and it is of littlo use to ask 
whether ho considers the injury to bo attributable to war sorvice, without 
‘explaining that on injury may be attributable to war servico if its onsot was in 
any way activated or precipitated by war service. It is often advisable to ask 
the specialist to state, should his opinion be adverse to the claimant, whether 
he has any reasonable doubt as to thc correctness of his opinione 


In all cases referred to specialists whore the Tribunal wishes the specia- 
list to seo ony X-ray films referred to in tho Statoment of Casc, the Ministry 
roprosentative should be asked for the films, so that immodiate action can be 
takene By so doing, timo ond trouble is saved in obtaining them and in 
arranging for tho caso to bo sont to tho spocialist. 


When it appoars to tho Chairman that it would not be in tho best interosts 
of the appellant for the opinion or report of a medical spocinlist to be 
communicated to the appellant, the Chairman my direct that, instond of being 
sent to the appellant, the opinion or report shnll be sent to the appellant's 
mo@ieal advisor (if known) and to the appellant's representative. 


A copy of tho Statement of tho Case ic usually sent to the spocialist; but 
in Jackson', Denning J. suggested that before deciding to do so, the viows of 
the partics should be heard. 


The Tribunal are not bound to accept the opinion or report of the specialist 
as correct. They must consider the opinion or report and any comments theroon 
made by the parties. But the Tribunal must take the responsibility for the 
decision, and may not abdicate their judicial functions in favour of the expert 
or specialist. 


It is not permissible for the Tribunal to admit as ovidence an opinion 
expressed by a specialist in anothor case, unless a copy of it has been supplicd 
to the appollant and he has been given an opportunity of commenting on it in 


1. 17010046, MePeR., 225. 


(Se) 3.14044, 401, 
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writing or add@rossing the Tribunal on it at ¢ further honing! 


89. Modical cxamination of appellante - By rule 17, tho medical menbor 
nay, with tho assent of the appellant, make a medical oxmaination of the 
appellant. 


It is thought that the nodical somber should mako his report to the 
Tribunal in tho presence of tho parties, and should not, without tho consont of 
the appellant, repeat any statoments made by tho appollmt in the course of tho 
medical oxamination except those necessrry to tho proper understanding of tho 
repor te 


90. Decision of Tribunal - Tho decision is anriouncod by the Chairman who 
must indicate shortly the Tribunal's reasons.e The decision may be announced 
imaediately after the hearing, or in writing to both parties within scven 
days. It is unusual to disclose the dissent of any momber of the Tribunal; 


though lognlly it appears that the dissenting merber hns a right to disclose 
his dissent if he wishes to do so. As to the procedure when a m-.jority is in 
favour of rojecting an appeal, sec parne by supra. 


916 Absence of appollant - By rule 20, an appecl may not be heard in tho 
absonce of tho appollant wiloss - 


(a) he has sent to tho Pensions Appoal Offico or to the Tribunal a request 
that his appoal should be heard in his absenco; 


(bv) the Tribunal are sntisfied on representation ade on behelf of the 
appellant that he desires that his appeal should be heard in his absence $ 


‘the Prosidont has arranged under rulo 21 tht the append should be 
héard in the absence of the appellant owing to his inability to attend 
through physical or mental infirmity; or 


(a) wnder rulo 23, whero the nppollant resides outside the United Kingdon. 


In cases (2) and (vo), the Tribumal may, if they think thet tho presence of 
tho appellant is necessary for tho dw determination of the appeal, direct that 
the appeal shall not be heard in his absence, 


$2. Appellant resident overseas Uy rule 23, where an appellant resides 
outside tho: United Kingdom, his appeal will be heard in his absence. Dut whon 
tho appellant gives noticc to the Pensions Appoal Offico that he intends to 
visit tic United Kingdom in the near future, the Presidont may, on the requost 
of the appellant that the appeal should not be heard before . specified date, 
diroct that it shall not bo heard before that datc. 


In an ontitlement appeal the President may arrange for the appellant to bo 
medically coxamined in the country in which he resides. It appears not to be 
competent for the President to errango for the appellant to be visited for the 
purpose of recording his evidence wiless rule 21 applies. Sec para, 62, supra. 


1. ‘rigg, 8.7.46, W.P.R., 179. 
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13 EVIDENCE 
93,  Bvidence inadmissible in a court of law - By rule 12(5), "the Tribunal 


shall not refuse evidence tendered to them on the ground only that such evidence 
would be inadmissible in a court of law", 


In Moxon’, Tucker J, held that this rule does not enable a Tribunal to 
accept as evidence either the decision of the Minister or statements made by the 
medical member of the Tribunal, 


Generally speaking, the rule appears to relicvoe the Tribunal from all the 
technical rules as to mode of proof, and enables them to accept as evidence with- 
out formal proof all documentary evidence producod before them, provided that the 
Tribunal are satisfied as to its authenticity. Thus the Tribunal my receive 
the Statement of the Case in so far as it statos relevant facts as prima facie 
evidence of those facts (Moxon, supra at p. 67), the production of the statement 
through the usual prescribed channels being sufficient evidence of its authenti- 
city. When, however, any doubt ariscs as to the accuracy of the statement, it 
is clearly incumbent on the Tribunal to-cxamine the original. 


It is conceived that the Tribunal, being satisfied as to the authenticity of 
a document, may accept it as evidence provided its contents have probative force, 
that is, are logically, though not necessarily logally, relevant to the issuc, 


But the value of the evidence produced is a different matter, and as so much 
of the evidence recorded in the Statement of the Case is "hearsay" which would be 
inadmissible in a court of law, it is useful to recall the passage in Stephen's 
Digest, od. 12, (revised), at p.192 "But the prevailing rule [cxcluding hearsay] 
must be taken as a case in which practical considerations are allowed to outweigh 
the principles dealing with relevancy, These my be taken to be chiefly that a 
statement mde by an absent person cannot be tested by cross-cxamination of that 
person; that very few people can be trusted to repeat a statement they have 


heard in any but the vory simplest cases;" 


94, Proceedings of court of inquiry - In X.Y.2, Donning J, held that a 
Tribunal could accept rs evidence the proceedings of 1 military court of inquiry 
which found that the deceased met his death by his ow hand while the balance of 
his mind was disturbed, Although tho proceedings would not be admissible ina 
court of law, they had probative force and could be admitted by the Tribunal, 

In some cases a court of inquiry into the cause of an injury is held in the 
absence of the claimant owing to his being too ill to attend. It sevms that the 
proceedings would still be admissible as cvidence; but the valuc of the evidence 
so far as it is advorse to the claimant will depend on circumstances, Sve 
Kenny, 11.7.47. 


95.  Corroboration An appellant's statement should not be rejected merely 
because it is not corroborated by other evidence, Absence of corroboration is 
only a factor for the Tribunal to consider, The proper course is for the 
pte to consider the evidence and make up their minds whether to accept it 
or not, 


By Art. 4(4) of the 1946 Roynl Warrant, "Where there is no note in con- 
temporary official records of a matcrial fact on which the claim is based, other 
reliable corroborative evidence of that fact may be accepted", 


96. Conjecture - "Propositions mst be provod in a court of law by proof of 
evidence and that is not satisfied by surmise, conjecture or guess": per Lord 
Halsbury in Barnabas v, Bersham Colliery Co. (1910) 103 L.T, 513, approved by 
Cozens-Hardy M.R, in Hawkins v. Powells Tillery Steam Conl Co. Lid, [1911] 


17, 5.455 63. 
2, 14412.46; 279; [1947] 1 E.R, 238, 
3. Knowles, 17.247, 
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An example ocourred in Mitchell, Sc,,1 where, the cause of dvath having becn 
certified as "heart failure", and there being no other medical evidonce, the 
Tribunal rejectcd entitlement on the advice of the medical member that the most 
likely cause of the death was coronary artery thrombosis, 


97. Notes made at a previous appoal - The notes mdc by a momber of a2 
Tribunal at the hearing of an appeal are not admissible in evidence at the hearine 
of a later appeal unless a copy of the notes has been supplied to the appellant 
as required by rule 12(6)2, 


98. The Minister's decision - By rule 5, the Minister's ronsons for his 
decision mist be set out in the Statommt of the Case. Formerly, it was the 
vractice for the Minister to embody in his written decision the medical opinions 
on which his decision was based, without Staclosine the source of such opinions 
or the names of his modical advisers, In Moxon,’ Tucker J, held that stato- 
ments, whether of fact or oxpert opinion, contained in the Minister's decision, 
being the judgment under appeal, could not be rogarded as evidence of the correct- 
ness of such facts or opinion, 


The practice was then altered, and the Statcment of the Case now contains 
an "Opinion of Medical Services Division Ministry of Pensions" which is authenti- 
cated by the signature of the original by the moedical officer responsible for the 
opinion (see para.101, supra), while the "Ministry's roesons for mintaining 
rejection" are written separatcly and are based on the opinion cxpressod by the 
Medical Services Division, 


The function of the Minister in allowing or rejocting entitlement is quasi- 
judicial and he is bound to give the claimant the benefit of any reasonable 
doubt. On medical questions the Minister is bound by the certificate of his 
medical officer given under Art, 2(2)(b) of the 1945 Royal Warrant. But 
questions of fact or legal questions and the ultimate question of entitlement 
must be Satoumenet by the Minister himself or a person acting by his direction 
under Art, 69. 


The reasons given by the Minister for rejecting a claim should, of course, 
be carefully considered by the Tribunal; but it a i always be romctubercd that 
they are not evidence of the facts stated therein, 


1, 961.45, 421, 
2 Birt, 8.4.46, 151, 
3. 17.546, 63. 


Starz, 26.2.46, 109, 121, 
5. Rowing, M.P.2., 133. 
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MEDICAL EVIDENCE 


99+  Eymotions of medioal member, 

"The function of the medioal member, like that of the other members, is 
judicial. It is not to supply evidence, but to adjudicate on the evidence. In 
so doing he will, of course, help the other s of the Tribunal to under- 
stand the medical evidence and assess its value." The medical member, there- 
fore, cannot give evidence on medical matters, whether privately or in the 
presence of the appellant. Where, however, the appellant expressly or impliedly 
admits that the views expressed by the medical member are correct, the admission 
of the appellant becomes evi » and the report by the medical momber of his 
medical examination of the appellant made under r.17 of the Tribunal Rules with 
the appellant's assent is admissible as evidence (See para. 89, supra). But 
statoments made by the modical momber to his colleagues as to the appellant's 
condition when the statements are based, not on an examination under r.17, but 

on pepe ea | of tho appellant's appearance during the hearing are 

inadmissible. 


The right of the Tribunal to pay regard to the opinion of the medical member 
as to the value of the medical evidence before the Tribunal has been upheld in 
many easos.4 It has been suggested in the Court of Session that the fimctions 
or the medical member are analogous to those of an assessor, and that the 
Tribunal has the right to act upon his opinion "as to matters of opinion such as 
medical inforences from proved facts, ond this whether thore yes or was not any 
corresponding opinion on the part of professional witnesses". But this 
doubtful. 


It has been held that the opinion of the medical member that the state of a 
disease at a given date showed that it oxisted before war service, there being 
no other evidence on the point, was inadmissible. Similarly, the advice of tho 
medical member that "the effects on the heart of physical strain on persons 
suffering from atheroma wore usually temporary and wore restored by rest and did 
not materially accelerate the vascular changes characteristic of the disease" 
is inadmissible. / 


Where the medical momber for medical reasons takes a viow more adverse to 
the claimant than the modjoal evidonee, the Tribunal may adjourn the case for 
further medical evidence. 


Admissibility of medical opinion 

The opinion of a medical practitioner, as an expert in medical science, is 
admissible on any medical question relevant to the appeal. But his opinion as 
to the existence of tho facts on which his medical opinion is given is irrelevant 
unloss he pereeived thom himself, Thus, the opinion of the Ninister's medical 
officer that stross or strain will or will not produce or aggravate a discase is 
admissible, as also is his opinion that stress or strain of the severity alleged 
to have been experienced by the appellant could or could not produce or aggravate 
the disoase.s But his opinion that the appellant did not in fact suffer any 


1. Storr, 262.46, M.P.R. 109, 123, following Moxon, 17.5045, M.P.R. 63. 

2. Starr, supra, at pe123. 

3. Birt, 8.4.46, MeP.R., 151. 

4e Bourno, 262.46, 126. Soe also para. 58 supra on “Long standing" 
5+ Taylor, 2141245, 451, 458. 

6. Bremor, 19.746, 479; Hayward, 965047, 

7. Bakor-Carr, Sc» MeP.Re, 495» 

8. Dinmond, 19612646, 315. 
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stress or strain or did not suffer stress or strain of such severity as could 
produce or aggravate his disease is not admissible. On the other hand, a 
similar opinion expressed by a medical practitioner who had attended the 
appellant and had personal knowledge of the conditions in which the appellant 
served would be adnissiblo. | 


101. Opinion of iinister's Modical Officer 


By Art. 2 (2) (b) of the 1946 Roynl Warrant, where any matter is required 
by the Warrant to be certifiod (v-g. by Art. 4 that disablenent is due to war 
service), and no decision of a Tribunal has been given upon the matter, the 
matter if it involves a medical question, is to be dotermined "in accordance 
with o certificate on that quostion of a modical officer or bonrd of mudical 
officers appointed or recognised by the Minister for the purpose." But the 
certificate so given and the medical opinion expressed therein, though binding 
on the Minister?, do not bind a Tribunal.3 Nor, it is thought, would the 
Tribunal be bound by the opinion of indcpondent modical experts on a question of 
ag Sin. difficulty obtained by the ilinister under the proviso to 
art. 2 (2) (b). 


or the reasons given in para. 93, supra, it is now the practice for the 
opinion of the Minister's medical officor on which the Ministor has based his 
decision to be sot out in the Statoment of Caso. Tho original is signod by 
the medical officer, but his signature is not reproduced in the Statement of 
the Caso, and it is usual for the Minister's reproseontative at the hoaring of 
tho apponl to produce the original for inspection by tho appellant. ° 


The question whethor failure to produce the original would invalidate tho 
decision of tho Tribunal has not been decided. 


It is submitted that, whore the suthenticity of the medical on is not 
in doubt, by r.12(5) production of the original is not essentinl,* and that a 
decision made without its production would not be erroncous in point of law 
unless it appeared that the appellant's case had been prejudiced thereby. It 
would seom that the appellant's right to production of the original is a right. 
which can be wnived, and that where tho appellant is representod waiver could 
easily be prosumed. 


It is not the practice %o require the Ministcr's medical officer to attend 
before the Tribunal, for cross-examinatione It is, therefore, important that his 
opinion should be intelligible to the claimant and supported ty reasons, and that 

1 incidents in the claimant's war service which may possibly have affected, or 
are alleged by the claimant to have affected, the onset or ag of the injury, 
whether favourable to the appellant's olaim or the reverse (R. L. Findlay, 
27.6047, MePeR. So. 583), should be specifically dealt with, New facts may be 
elicited at the hearing of the appeal, and it is, thereforo, desirable that the 
opinion should state the factors relevant to the onset or progress of the 
disease, thus obviating the need for an adjournment to obtain further medical 
evidence.5 The opinion is tendered as evidence, and is not a legal document to 
be interpreted by the Tribunal according to its oe meaning. f the 
meaning of the opinion is in doubt the case should be adjourned for elucidation 
of the opinion or for further medioal evidence, or the doubt should be 
resolved in favour of the claimant. 


1. Stephen's Digest of The Law of Evidence, ed.12, art.50. 
2. Storr, 26.246, MeP.R.e 109, 122. 


3. Re Fourteon Apponls (So), 1967046, ileP.Re, 461, 463. 


he Halbert, 7046, M.P.R., 501 
Briggs, 16010046, MPR, 2he 


5. Monsficld, 26.43.47, MeP.R. 489 whore Denning J. refused to accept the 
opinion of ». surgeon that appendicitis was not attributable to ww service, 
no reasons being given; Smith, 26.3.47, MeP.R. 495 where evidence that 
proctitis “could not be influcnced or affected by factors in service land" 

hold too insufficicont to justify the refusal of astysivataness tr) Rennie, 


was 
18.201 Ne P.Re 38 » whore a casc of arterio-sclerosis and 
was r ted to the Tribunal for evidence as to the nature and cause 


arterio-sclorosis and high blood pressure, and the circumstances which may 
Cause or aggravate it. 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2951 


-lany appeals have been allowed by the High Court on the ground that tho 
Minister's medical officer has wrongly assumed that the burden of proof lies on 
the claimant, or for failure to negative any causative factor beyond reasonable 
doubt. "Lhe cases can only be properly decided if there is evidence bofore 
the Court on tho medical aspects of the case, in particular whethor from the 
medical point of view tho question is beyond doubt, or whether there is a 
rcagonable doubt, end so forth"!.  Whon, therefore, the medical opinion is so 
expressed as not to exclude beyond reasonable doubt tho existence of modical 
yround for ontitloment, it is a propor inforence that the existence of such 
prounds cannot be excluded. In Mopham, 30.447, 515 Donning J. said 
that the phraso "It is considercd that" suggosted a reasonable doubt, and in 
Sarker, 290107, ilP.R. 339, that "may be" suggested a doubt. 


In Hunt, 24.3047, M.P.R. ontitlomont was rofused for thrombo phlebitis 
migranse The medical evidonce was to the offoct that tho discase “is a some- 
what obscure condition in which a cryptic cndogonous focus of infection (isc. a 
hidden focus of infoction which is produced within) gives off emboli which circu- 
late ond became impacted in the periphoral voins of tho body sotting up a condi- 
tion of phlebitis. Bocause of its essontially cndogenous origin it cannot bo 
said to be attributable to scrvice in tho Forces". 

Je said: “An endogenous focus of infection only moans that it is 
a focus of infection produced iithin the body. In that case the focus may 
have been caused by the food the men cats or the rigour he has to widerrco or 
sonothing of that kind, in which casc it would be duc to ww service. On tho 
other hand if it was duo to the malformation of his own body from the 
beginning, it would not bo duc to war servico. In my opinion the mere fact 
that there is a focus of infootion which is produced within does not, in point 
of law, carry with it tho conscauence that it is not attributable to ww sorvico. 


"If the medical services division give a medic:1 opinion in which they say 
that a disease cannot be attributable to war sorvice, they court to state the 
causes in language which the layman can wndorstsnd so that tho question of 
causation can be tested in the light of the legrl position". linclesn, 
30.4047, H.P.R. 535 is to the same effoct. 


In Hurst, 30./.47, Mi.R. 525, where the medical evidence showed that on 
infection in the throst may, owing to lowred power of’ resistance, give rise to 
rheumatoid erthritis and the clrimant had the compollin: presumption in his 
favours Donning J. held that, wmless infeotion by war servioe was oxoluded by 
evidonce, ottributability should be allowed. 


In Bungay, 2403047, MeP»Re when a doctor said: "I do not think that it 
(dotached retina) can be attributed to his war sorvice", Donning J. said: 

"It is not very helpful for a doctor to say that . disease is not attributablo 
to war service unluss he says why he says soe The doctor doos not havu in 
mind th: logal position or the meaning of 'nttributobility’ or ‘war service’. 
He should state the causes of the trouble so that tho Tribunal can docide for 
itself whether it is due to war scrvicc." 


In Crump, 5.5.47, MPR. 605, where the opinion of the medical serviccs division was 
"There are no factors of the appdllant's war service such as could be held to 
have cused or to have adversely influcnoed this condition" (rcourrent papilloma 
of the bladder], Denning said: "That statemont is valucloss as evidence. 

It is a bare assertion on the very mattor that tho Tribunal has to decide. 

The Tribunal can only bring their judgnont to bear on the mattor if evidence is 
given as to what could have caused or inf‘luonced this condition. If the 
medionl servicos division had givon evidence on that point, the Tribwmal and 
this Court would have beon in a positica to say whether thero were any factors 
or not, which wight have caused this condition". 


In G L. Thompson, 234047, M.P.R. 479, whore a disonse was said to be 
"an innate form of sbiotrophy in which the rods ond cones lose their vitality 
apart from any interference with nutrition", Denning J. sid that it was 
important that the medical opinions should be intelligibl: to a layman, and 
romitted the case for the medical opinion to be amplified. 


1. Por Denning Je in Harvio, 28.11.01.6, M.P.R. 
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102, FO cal evidence injurious to the appellant - , 

By re5(2, of the Tribunals Rules the Minister is required to send two 
copics of tho Statement of the Case to tho appollant. Rulo 22 enables the 
hinister to omit from the copies sont to the appellant "material which, in the 
opinion of the :iinister, it would be undesirable in the interests of the 
appellant to disclose to hime" Tho omitted portions must be included in tho 
copies of the Statement of the Case sent to the Ponsions Appeal Office and to 
tho appellant's representative, and the President will indicate to the Tribunal 
a of the Statoment of tho Case havo not buen disclosed to tho 
appollant. 


At the hearing, the Tribunal are to decide whothor, in tho interests of 
the appellant, the omitted portions should or should not be disclosed to hin, 
and may order that all or any of the omitted portions bo commmicated to the 
appellant forthwith, or may hoar the appeal without o11 or ony of those 
portions being so communicated; but tho Tribunal must taku the omittod portions 
into consideration before dociding the appeal. 


103. If the Tribunal decide that the diagnosis was 
wrong, they should not disallow the appeal on that account, but should decide | 
the appeal on the true feats. If negessary, the case should be adjourned for 
further medical evidence, In Lden,* the iicdical Service Division of the 
Ministry and the Tribunal troated the disease as hypernophroma, tho real fact 
being that the appellant's loft kidney was removed becnuse there was a 
possibility of hypernephroma, and the appellant was invalided for "ddney 
trouble". The onsc was romittod to the Tribimal to consider whether "Icidney 
troubico" was attributable to, or aggravated by, war service, hyperncphrom: 
being removed from the reference. 


104.  iledical toxt books - In Donovan, > where medical toxt books wore cited 
by the appellant's reprosontative at the hew-ing before the Tribumal, 
Denning J. said: "I sco nothing wrong in that course as long as romsonable 
opportunity is given to coach side to deal with thon". 


105.  Statonfont under influcnce of drug - In Hollorn,* « drug called anytal 
was administered to the claimant, and, in the opinion of the psychiatrist, widor 
the influence of thet drug tho causo of his aonxioty state was elicited. ‘Tho 
statement (which supported the claimant's case) was considered relevant and was 
aceepted by Denning J. without conmente 


4. Haydon, 7611046, 
2e 3001047, MePeRs 
3e 21411046, 609. 


be 14012046, 283. 
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15. Appeals to High Court 


106. Leave to al - Leave to appeal to the High Court may be obtained from 
the Tribunal, or, if they refuse leave, from the High Court, 


By r.25 of the Tribunal Rules, application for leave to appeal may be made 
to the Tribunal - i: 


(a) on the hearing of tho appeal, imudiately after the decision of the 
Tribunal is announced; or 


(b) by notice in writing sent to the Pensions Appeal Office within six 
wecks of the communication to the appellant of the decision of the Tribunal; 


and in making his application the applicant is to state in writing the point of 
law on which he wishes to appeal. By r.33, the time for applying for leave to 
appeal may be extended by the Tribunal or by the President, although the applica- 
tion for extension is not made until after the end of the six weeks. The Court 
of Session has held that the grant or refusal of an extension under »x.33 is not 
reviewable by the Court.’ But in a casc where failure to apply in duc time was 
owing to an “accidental omission or mischance", the Court of Session remitted the 
application to the Chairman for reconsideration’. ; 


In England it has been held that the refusal by the Tribunal and President to 
extend the time for applying for leave to appeal does not affect the power of the 
nominated judge to give lcave to appeal under S.10 of the Tribunals Act: James, 
27+7e47; MPR. 


Unless the Minister or the appellant notifies the Pensions Appeal Office 
that he desires to address the Tribunal, tho application may be determined by 
the Tribunal without a hearing. 


At the hearing of an appeal, or of an application for leave to appeal, the 
Chairman must, at the request of either party, take a note - 


(a) of any question of lew raised at the hearing; 
(bv) of the facts in evidenve in relation thereto; and 
(c) of the decision of the Tribunal thereon. 


In Nugent? Denning J. in holding that an injury sustained on land was not a 
war risk injury (para. 135, infra) said that a point of law could only be made the 
basis of an appeal to the High Court if it had been specifically raised before 
the Tribunal or had been present to their minds and decided by them. The 
omission of the claimant to produce to the Tribunal relevant evidence in his 
possession does not make the Tribunal‘'s decision erroncous in point of law and 
leave should not be given to appeal on this ground, 


It is, however, competent for the claimant to submit the new evidence to 
the Minister and ask for his claim to be reconsidered: O'Neill, 28.44.47, M.P.R. 


It is usual for the Chairman of the Tribunal, if they refuse leave, to give 
their reasons in writing, and the nominated judge may direct the Chairman to 
furnish to the nominated judge a statement in writing of the Tribunal's reasons. 
The reasons so given will be treated as the Case Stated (pura.108, infra). 


In Heald, 24.3047, MeP.Re 443, the appellant was notified by the Secretary 
to the Tribunals that he had been given leave to appeal to the High Court. 
Later, the chairman having resigned owing to ill health, it was said that the 
notification had been issued in error as the othe» two mombers of tho Tribunal wero 
unwilling to give leave to appeal. Denning J. held that leave to appeal having 
been granted could not be retracted. It was also held that a case stated by 
the President could not be accepted as it was only the persons who constituted 
the Tribunal who could find the facts so as to state the case, and an order was 


16 Richardson and Other's M.P.Rey 427, 440. 
2. Whitc, Sce,y 13012045, 483. 
3. 1401046 73. 
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made that the reasons given by the Tribunal given orally or in writing should 
be treated as the case stated. 


By R.S.C. Order L v Z r.2 (See Appendix) an application to the nominated 
judge for leave to appeal may not be made unless an application has been madc to 
the Tribunal and has been refuscd, and shal] be made ex parte to the nominated 
judge within twenty-cight days of the date of the decision of the Tribunal to 
refuse leave to appeal. But this provision is directory and does not cffeut 
the power of the nominated judge to give lcave to appeal. Under R.S.C. 10 °*, 
Order, LXIV, r.7, the judge has power to enlarge the time for applying for leave 
to appeal although the application for cnlargement is not aade until after the 
end of the twenty-eight days. This powcr is not limited by Order Lv a: 

Jomes, 28.7476 


No appeal lies to the Court of Appeal from a decision of the nominated 
judge refusing leave to appeal. 


In Richardson and Others, Se.* the Court of Sicusion refused to enlarge the 
time for appealing when the Court considered that there was "no colourable and 
prima facie ground for the view that the Tribunal had erred in point of law", 


107. Error in law - By section 6 (2) of the Tribunals Act, where the appellant 
or the Minister is dissatisfied with the decision of an entitlement Tribunel "as 
being erroneous in point of law", ho may, with the leave of the Tribunal or a 
judge of the High Court nominated for the purpose by the Lord Chancellor, appeal 
therefrom, within such time as may be limited by rules of court to the judge so 
nominated and the decision of that judge shall be final and conclusive". 


"(3) subject to the provisions of the last foregoing subscction, the 
decision of the Tribunal on any issue on which an appeal is brought under this 
Act shall be final and conclusive". 


The jurisdiction of the nominated judge appears to be substantially the sane 
as that of the Court of Appeal on an appeal against the decision of a County 
Court judge sitting as arbitrator under the Workmen's Compensation Act.3 The 
principles applicable will be briefly summarised. The “facts in issue" must be 
distinguished from the "relevant facts". The facts in posve on a pension appeal 
are the facts the existenct of which confer entitlemnt. For cxamplc, on a 
claim for attributability the facts in issue might be (1) the non-existence of the 
injury at the date of the commencement of the appellant's war service, (2) that he 
sustained the injury during war service and (3) that the injury was caused by war 
service. If those facts existed, entitlement would follow. 


The relevant facts are the facts proved or admitted from which the Tribunal 
infer the existence or non-existence of the facts in issue which confer entitle- 
ment. A finding by the Tribunal of a relevant fact is conclusive, except that, 
if there was no cvidence reasonably to support their finding, the Tribunal 
committed an error in lav, and their decision will be reversed wnlcss the relevant 
facts properly found were sufficient to support thuir decision.? When there is 
sufficient evidence to support the Yribunal's finding of a relevant fact, it will 
be accepted even though the nominated judge, had he been sitting as 2 judge of the 
facts, might have reached a different conclusion.’ ‘The sume principle applics 
where a Tribunal infers the existence of a relevant fact from other relevant 
facts found by the Tribunal. The inforence is then a findine of fact, and the 
Court has to determine whether thers was reasonable ground for drawing the 
inference. / 


Ex parte Aronsohn 23010.46, MPR. 313; [1946] 2 All. 
2. M.P.R. 427. 
3. Nugent MP.R. 


4. Stephen's Digest of the low of evidence, Art. 1 and 2. Relevant facts are 
sometimes called “primary facts" and facts in issue ere sometimes c:lled 
"ultimate facts". 


Trigg 8.7.46, M.P.R., 179. 


6. Kerr ve ayr Steam Shipping Co, Ltd. [1915] AC. 217, 238; 
Dennis v A.J. White Cosy [1917] 479, 490, 


7. Stockwell, 10.7.46, M.P.R. 189. 


wnt 
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A of a relevant fact will, of course, bo rejected, if it is based 
on inadmissiblo evidence, An exnmple occurred in Nuttall! whore the Tribunal 
found the rolevant fact that "disseminated sclerosis was no more common in the 
Army then in civil life", basing their finding solely on a statemont mdo by tho 
medical member, This statement being inadmissible as ovidenco and the remin- 
ing relevant facts being insufficient to negative causation by wor service (the 
fact in issue), the appeal wns allowed, 


On the other hand, in Cordott? where the relevant fact was the degree of the 
stress sufforod by the appellant as oa result of war service and the evidence was 
conflicting, Denning J. said that, if the Tribunal directed themselves properly, 
it was a question for them and not a matter with which he could interfere as a 
matter of law, The learned judge abstained from saying what his om view would 
be on the evidence, as it was not for him to weigh it. 


Similarly, in Briggs’, where the Tribunal held that there was no stress or 
strain in the appellant's war service which caused the onset of the discase of 
schizophrenia, Denning J, held that "the question being one of degroe and there 
being mterial before then upon which they could so hold, it is not a mtter on 
which I re 3 say that they arc wrong in law" and dismissed the appeal. " 
Hutchinson* is to the same effect, 


When the relevant facts are not in dispute or having been in dispute have 
ceased to be so by reason of the findings of the Tribunal and the elimination by 
the nominated judge of any findings not supportcd by evidence, the nominated 
judge has to decide whether the decision of the Tribunal was "erroncous in point 
of law', A decision by a Tribunal usually involves conclusions of law and 
conclusions of fact, The Tribunal have to interpret the relevant provisions of 
the entitling instrument in order to ascertain what are the facts in issue which 
confer entitlement, and also whether there are any specicl directions as to — 
evidence or procedure which they must observe. The meaning and effect of an : 
entitling instrument are questions of law; and if the Tribunal took a wrong view 
thoir decision ws necessarily erroneous in point of law and will be sect aside. 
Examples are when the Tribunal took a wrong view ("misdirected themselves") as to 
the meaning of "risk of the peril"5 "war service"® and "at sea"/, and the cases 
in which attributability was rejected on the ground of a predispositi or the 
burden of proof placed on the wrong party. 


When a point of law is involved, the question is not whether the view taken 
by the Tribunel was reasonable or possible, but whether it wes correct, 
Opinions may differ, but only one opinion can be correct, and it is the duty of 
the nomineted judge to decide which opinion is correct,? But when the question 
is one of fact, it can seldom be asserted that one opinion is necessarily correct 
and thet all other opinions are erroneous, and for this reason a conclusion of 
fact is not erroneous in point of law if it could reasonably be found on the 
evidence. An appeal avainst the decision of c« Tribunal to the High Court lies: 
only on a point of law, and it follows that a conclusion of fact by a Tribunal 
will be accepted by the ‘igh Court if it could rea bly be found on tho 
evidence, Examples are findings as to gousation! » the existence of a disease 
before war service’! and of aggravation! 


1. 26.2.46, 116, 

2. 31.10.46, 267. 

3. 16.10.46, M.P.2., 211. 

23.10.46, 245. 

5. Saffell, 11.1.45, 35. 

6. Bird, 18.12.44, 24. 

7. Nugent, 14.41.46, 73. 

8. Para, 52, supra, 

9. Bonn v Doncastor Amalpnmited Collieries (1944] 2 411. BR. 475, 476. 
10, 16.10.46, 215; [1946] 2.All, E.R. 501; Murphy 31.10.46, MPR, 263, 
11, Hanley, 23.1.47, ILP.2. 325. 

12. Barnott, 15,1.47, 303. 


2956 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


To sum up the decision of 1 Tribunal is crroncous in point of law if - 


(1) ‘thore is no evidence reasonably to support the finding by the Tribuncl 
of a relevant fact, and the relevant frcts properly found are not sufficiont 
to support their decision; 


(2) the decision is based on © wrong view as to the construction or effect 
of the ontitling instrument; or 


(3) the conclusion by the Tribunal as to the existence or non-existence of a 
fact in issue could not roasonably be drawn from the relevent facts; 


108, Cnse stated By 2.S.C. Order LV r,3 (Seo when leave to 
appeal to the nominated judgo has been granted (para,106, supra), an originating 
notice of mticn mst be filed in the Crow Office nnd Associntes' Department - 
within twenty-oight days of the day on which leave to appoal wes givon, 


The notice of motion is to state the question of: law on which it is desired 
to appeal, the grounds of the appeal, and the date on which leave to a,peal was 
granted, and whether the leave was granted ty the nominated judge or by the 
Tribunal, The notice of motion is to be served on the respondent and on the 
Chairman of the Tribunal at least six weeks before the time fixed by the notice 
for making the motion, The Chairman mst within twenty-eight days of the 
service of the notice on him, state a case setting forth the facts on which the 
decision appealod against was based, At the hearing of the appeal the court 
may order the casc to be sent back to the Chairman for amendment. By rule 6, 
"the ordinary practice and rules of the King's Bench Division shall, in so far 
as they are applicable, and are not inconsistent with the Rules contained in this 
Order, apply to procecdings under this Order." See ox parte tronsohn 23.10.46, 


343; [419)6)2 All, BR. 


A practice direction has been issued by the nominated judge to the effect 
that, when leave to appeal has been given by the nominated judge, the reason: 
given by the Tribunal for refusing leave to appenl shall be treated as the Case 
Stated and no case need bo prepared by the Chairman, 


On 18th February, 1947, Denning J, gave the following directions:- : 


"Where, in an Appeal to the nominated Judge, a re-constituted Tribunal 
has given leave to appenl, the original Tribunal being not at that time in 
being, the notes taken by both parties, and those trken by the Chairman (or 
other member) of the original Tribunal are to stand as the Case Stated", 


The Chairman is the only porson compctent to statc a case. If for any 
reason he is unable to do so, the reasons of the Tribunal givon orally or in 
writing will be treated as the case stated: Menld, 24.3.47, M. P.R. 443. 


The Case Stated should set out the roluvin: facts found by the Tribunal, 
but not the evidence on which those facts were found,’ though it is often con- 
venient to indicate in the Case Statod the evidence relioé on by the Tribunal in 
support of each finding. The degree of particularity with which the facts 
should be stated depends on the nature of the appeal. When the appeal is on the 
ground that the evidence was insufficient to support the decision, it is necessary 
that the ted judge should have access to all the matcrial which was before 
tho Tribunal, On a pension appeal the number of relevant facts is often very 
great, and all the madical facts recorded in tho Statemont of the Case prepared 
by the Minister arc usually relevant. It is, thercfore, a common practice to 
state in the Case Stated only the relevant facts on which the Tribunal based 
their decision, The Statement of tho Case is always available for the use of 
the nominated judge and of the parties, and, whore the facts arc not in dispute, 
the judge will i” necessary himself cxamine the record to ascertain the relevant 
facts.) When o relovant fact is in dispute,.the case stated should state the . 
finding af the Tribunal, and if this has not been donc, the case will be remitted 
for the Tribunal to record their finding and if ncocussary for further hearing, 


1. Horsfall, 11. 7) 14. 
2. Moxon, 255 27. 
3. This was done in Morris, 10.7,46, M.P.R., 199. 


his 
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If the Tribunal have given a written decision, it should be set out in the 
case stated, except in so far as it deals with matters irrelevant to the point of 
law to be decided, It is usually improper in stating the case to disclose the 
private deliberations of the members of the Tribunal’, but it is suggested that 
an exception occurs where the Tribunal have been influenced by the advice of the 
medical member and there is doubt whether his advice was properly accepted, 


In view of the decision in Brain? that it is not competent for a mijority of 
the Tribunal to disallow an appeal, it is thought that a dissent by any member of 
the Tribunal should be stated in the Case Statod, 


109. Costs = By r,28 of the Tribunals Rules, when leave to appeal to the 
‘igh Court is given, whether to the appellant or to the Minister, "The appellant" 
(i.e, the appellant to the Tribunal: r.2 (c)). is ontitled to be paid his costs ° 
of prosecuting or defending the appeal in the High Court, and in addition his 
costs of mking or opposing on application for leave to appeal, whether to the 
Tribunal or to the High Court. Application for costs mst be mde in writing 
to the Pensions Appeal Office within one month of the termination of the proceed- 
ings in the High Court or the refusal of leave to appeal, 


110, Case remittod to Tribunal In Wila,> when . case had been remitted to 
a Tribunal, Donning J. said that the order was not fulfilled simply by a note by 
the Chairman, Tho case should actually come before the Tribunal if it could be 
reconstituted, or if not, before another Tribunal. On 18th Februnry, 1947, 
Denning J, gave the following dircction:- 


"Where in any future Appeal an Ordor of the Court directs that the 
mtter be remitted to the Tribunal for reconsidoration, or otherwise, the 
Court Order will rond "Remitted to a Tribunal etc." and that any such Orders 
alrondy made and issued my, under the Slip Rule,+ if necessary, be amended 
to carry out this direction." 


444. High Court decisions, The decisions of the High Court on questions of 
law, ¢.g. as to the meaning of “attributable to war service", "war injury" or the 
like are binding on the Tribunals and it is their duty to obey the rulings of the 


High Court, But a decision of the High Court that the decision of a Tribunal 
was crroneous in point of law because the Tribunal drew a wrong inference from 


the facts or that there was no ovidence to support thoir finding of fact binds c 
Tribunal in other cases only when the facts are identical or practionlly so.) 
The principle was explained by Lord Dunodin® as follows: 


: "Though a decision of a Court of higher or equal authority binds another 
Court as to propositions of law, it cannot bind them os to mtters of fact, 
No doubt if the facts of two onses nro so similar ns to be practionlly 
identical tho second Court will hesitate long before it comes to a different 


conclusion, Novortheless, the facts of two differont cnses cannot, ex 
nature rei, be actually identical, and it is never incumbent on a Court to 
impart the finding of fact in one case into another," 


An example of identical facts occurred in Roeder,? where the evidence that 
pernicious anaemin wns o constitutional disonse by external conditions 
was practically identical with the evidonce in Riley,9 and Donning J, held that 
he could not on the self same cvidenco in a subscquont conse say that a Tribmal 
finding in the samo way had errod in law, 


1. Moxon, supra, 

2. and seo para,64, supra, 

3. 19.2.47, 

4. S.C, Order XXVIII, r.11. [1947] 1 k. B. 349; 


5.  Sce Brncegirdle v, Oxley, [1947] 1 JIL. 3.R. 126, 129, a decision as to 
the duty of mgistrates. 


6, lanecashire and Yorkshire v, Highley [1917] A.C. 352, 364. 
7. 19,2.47, 391. 
8, 17.10.46, 207, 
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16, SEAFARING PERSONS 


4142. bling Acts = Tho Pensions (Navy, Army, Air Force and lercantile 
liarine) Act, 1939 (in these notes called "The dbiercantile liarine Act, 1939") as 
amended by the Pensions (Meroantile Marine) Act, 1942 (in these notes callod "Tho 
Mercantile Marine Act, 1942"), enables the uinist«r to unke schemes for the awmrd 
of pensions to various classcs of seafaring persons, The Schemes reproduce 
verbatim all the definitions and conditions contained in the Acts, and m oriinary 
Tribunal appeals it is sufficient to treat the Scheme as the only relevant instru- 
ment, 


113. Seafaring Schemes - Under these powers schemes have been made 


(a) for members of the Merchant Navy, sea fishing service, pilotare or light 
vessel service and for salvage workers. 


(bv) for Naval Auxiliary Personnel; 


(c) Coastguards; 
(a) Indian Seenen; 
(e) Chinese Seamen; 


The first scheme wes the War Pensions and 
Detention Allowances (iieroantile liarine, etc.) Scheme, 1939 (S.R. & O. 1939 
No. 1252) dated 22nd September 1939. ‘This scheme was revoked by the War Pensions 


and Detention Allowances (iiercantile iiarine etc.) Schame, 1941 (S.R. & 1944 

No, 225), which was deemed to have came into operation on 3rd Septevber, 1939, 

The 1944 Scheme was amended by the War Pensions and 2Jetention Allowances (Ancndment) 
Soheme, 1942 & O. 1942, No. The War Pensions (Mereantilc jiarinc) 
Scheme, 1944 (3.2. & O. 1944 No. 453) dated 18th April, 1944, came into operation 
on 16th: August 1943, os from which day the 1941 nnd 1942 Schemes consed to have 
effect. This Schemc was amended in minor details by the War Pensions (bicruantile 
Marine) Scheme, cte. (Amendment) Order, 1944 (Sek. & O. 1944 No. 1175) dated 

14th Oct. 194... 


The Scheme now in force (in these notes called "The Mercantile Marine Sehenc") 
is the War Pensions (ifcrcantile iiarine) Schcme, 1946 0. 1946 No. 972) 
dated 29th Junc, 1946, which came into operation on the 1st February,194.6, from 
Which day the 1944 Scheme as amended ceased to have effect. 


The sercantile iiarine Scheme applies to members ov the Merchnnt Navy, sea 
fishing service, pilotage and light vessel services and to salvajre workers, 


115. Entitlement and burden.of proof - Entitlement is obtained under the 
mercantile Marine Scheme when the disablement or death of = person to whom the 
Scheme applies is directly attributable to a qualifying injury sustained, or 
detention suffered, in circumstances which vary with the nature of the service 
and are considered below, 


By Art 1(28) “qualifying injury" means a “war injury" or o "war risk injury" 
(considered in paras. 135 and 136, infra.) 


By section 2(4) of the Tribunals Act, if the Minister rejccts entitlement 
under the Scheme, an appeal lies to an entitlement Tribunal (para. 68, supra) 


By Art, 2(2) of the iercantile Marine Scheme, "in no case shall ther: be an 
onus or any claimant under this Scheme to prove that disablement or death is 
directly attributable to the relevant qualifying injury or detention and the 
benefit of any reasonable doubt on thosc questions shall be given to the claimant", 
Art. 2(2) raises a provisional presumption only: Alice Morris, 5.5.47, Week. 595 
(See para. 41, supra). 


416, Detention - Ry Art 1(6), "detention", in relation to any person, means 
"detention which is consequent on the capture of that person or of his ship 
effected by reason of the existance of a state of wr." 
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By Art.2(3), "detention of a person may be treated as continuing until the 
earlier of the two following dates - 


(a) the date of his death; or 


(b) the date on which it was first practicable for him to arrive back in 
the country to which he belongs; or wntil such other date as the Minister 
may direct in relation to that person or to any class of such persons." 


417. Merchant Navy and sea fi service’ - By Art.3, the Mercantile Marine 
Scheme applies to any member of the Merchant Navy (defined by Art 1(16)) or sea 
fishing service (defined by Art.1(18)) "whose disablement or death is directly 
attributable to a qualifying injury sustained or detention suffered by reason of 
his service as a marine (defined by Art.1(13)) in a British ship". 


By Art.1(43), "Mariner" in relation to a ship, means the master or a member 
of the crew of the ship, being a person employed or engaged in seagoing service 
in that ship, and not being a member of His Majesty's naval forces or a person 
employed or engaged in a ship forming part of His Majesty's Navy or a member of 
the pilotage or light vessel service". 


By Art.1(18), "member of the sea fishing service" means a person who is or has 
been employed or engaged as, or for service as, a mariner in a fishing boat, and 
includes a person who, by virtue of Part I of the Second Schedule to this Scheme, 
is to be treated as having sustained a qualifying injury, or suffered detention, 
by reason of his service as a mariner in a fishing boat", By Art.1(7), "fishing 
boat” means a British ship which is ordinarily employed in sea fishing or in the 
sea fishing service, 


By Art.1(16), “member of the Merchant Navy" means a person who is or has 
been employed or engaged as, or for service as, @ mariner in a British ship and 
includes a person covered by any directions given by the Minister under Art.3(3) 
of this Scheme ond a person who, by virtue of Part I of the Second Schedule to 
the Scheme, is to be treated as having sustained a qualifying injury or suffered 
detention by reason of his service as a mariner in a British ship, but does not 
include - 


(a) a member of the fishing service; 


(b) a person to whom any scheme made by the Minister under S.3(3) of this 
Act (ise. the Meroantile Marine Act, 1939, as amended by the lhiercantile 
Marine hot, 1942) applies; 


fo) a person who is employed or engaged as a member of the crew of a ship 
otherwise than as a radio officer, apprentice or cadet) for no remuneration 
or nominal remuneration only . 


By Art.i(3), "British Ship"2 does not include a ship forming part of 
His Majesty's Navy but includes - 


(a) a ship not forming part of His Majesty's Navy which belongs to 
His Majesty or isheld by any person on behalf of or for the benefit of the Crow, 


(>) in relation to an injury sustained or detention suffered by a British 
subject or a British protected person, a ship (oter than a ship covered by 
sub-paragraph (a) of this definition) chartered on behalf of His Majesty's 
Government in the United Kingdom". 


By Art.1(2), "the British Islands" means Great Britain, Northern Ireland, the 
Channel Islands and the Isle of Man, 


4. The words “sea fishing service" do not occur in the cnabling Acts. But by 
Art.1(48), “member of the sea fishing service" means a mariner in a fishing 
boat, and so falls within the enabling S.3 of the Mercantile Marine Act, 1939, 
as amended by S.2 of the Mercantile Marine Act, 1942. 


2. By S.1 of the Merchant Shipping Act, 1894, a ship is not a British ship unless 
it is owned by a person having certain qualifications. 


54722 O—60——44 
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The cases in which the member is treated as having susteined the injury or 
suffered the detention by reason of his service as a mariner in a British ship 
are set out in Part I of the Second Schedule to the Scheme reproducing S, 3 of 
the ideroantile Marine Act, 1939, as amended by S. 2(2) of the Mercantile Marine 
Act 1942. Part I reads as follows - 


SECOND SCHEDULE 
Qualifying Injuries and Detention covered by the Scheme 
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Part I 


Qualifying Injuries sustained, or Detention suffered, by reason of 
service as a hiariner in a British Ship. 


The cases in which a person who has sustained a qualifying injury, or suffered 
detention, is to be treated as having sustained the injury, or suffered the deten- 
tion, by reason of his service as a mariner in a British ship are where the injury, 
or the capture on which his detention was consequent, as the case may be, ocourred - 


(a) while he was in the service of a British ship as a mariner. 


(b) im the case of a person normally employed as a mariner, while he was in 
the service of a seagoing British ship in the British Islands in which he wa 
employed as master or a member of the orew thereof, notwithstanding that he 
was not employed in seagoing service in the ship; 


(c) while he was at a place outside the British Islands on leave from a 
British ship in which he wos employed as a marincr and which was eat a port 
outside the British Islands; 


(a) while he wes at a place outside the British Islands in accordance with 
arrangements made or approved by or on beholf of the minister of War Trans- 
port for having persons available for employment as mariners; 


(ce) while he was at any place, except an land in the British Islends, in the 
course of proceeding to employment in a British ship as a mariner, or to a 
place to which he was going in accordance with such arrangements as aforesaid; 


(f) without prejudice to the last preceding paragraph, while he was at any 
place, except as aforesaid, in the course of returning to any part of the 
British Islands, to the country to which he belonged, or to any other country 
approved by or on behalf of the iiinister of War Transport from employment in 
@ British ship as a meriner, or from 2 place at which he had. been in accordance 
with such arrangements as eforesnid, and before he first arrived on land in 
that part of the British Islands or, as the case may be, in that country; or 


(g) while he was waiting at any place outside the British Islands to proceed 
or.returns as aforesnid, whethcr the delay ws due to sickness or to any 
other cause outside his control. 


418, Pilotage or light vessel service - By Art.4(1) of the Mercantile Marine 
Scheme, the Scheme applics to any member of the pilotage service or light vessel 
service “whose disablement or death is directly attributable to a qualifying 
injary sustained or detention suffered by reason of his service". 


By Art.1(17), “member of the pilotage service" means a pilot or apprentice 
pilot, or a master or a member of the crew of a pilot boat. 


By Art.1(15), “member of a light vessel service" means a master or a member 
of the crew of a lightship, a lighthouse tendcr or a lightship tender. 


The cases in which the member is treated as having sustained the injury or 
suffered the detention by reason of his service are set out in Part II of the 
Second Schedule to the Scheme as follows = 
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PaRT II 


Qualifying Injuries sustained, or Detention suffered, by reason 
of service as a mamber of the Pilotage or Light Vessel Service. 


4. (reproducing $.3(2) of the Mercantile Marine Act, 1942). The onses in 
which a pilot or apprentice pilot who has sustained a qualifying injury, or 
suffered: detention, is to be treated as having sustained the injury, or suffered 
the detention by reason of his service are where the injury, or the capture on 
which his detention was consequent, as the case may be, occurred - 


(a) at any time during a period while he was on a seagoing ship, if during 
some part of that period he was acting or was due to act as pilot or 
apprentice pilot; 


(>) while he was on board a pilot boat; 


(c) while he was at any place,*except on land in the British Islands, while 
proceeding to or returning from a seagoing ship in which he was due to act, 
or had acted, as pilot, or apprentice pilot or to or from a pilot beat, 


2. (reproducing 8.4(3) (b) and (c) of the liercantile Marine Act, 1939, as 
amended by the Schedule to the iiercantile Marine Act, 1942). The cases in which the 
master or a member of the crew of a pilot boat, lightship, lighthouse tender or 
lightship tender who has sustained a qualifying injury, or suffered detention, is 
to be treated as having sustained the injury, or suffered the detention, by reason 


. of his service are where the injury, or the capture on which his detention was 


consequent, as the oase may be, occurred - 
(a) while he was in the service of the boat, lightship or tender; 


(b) while he was at any place, except on land in the British Islands, in 
the course of - 


(i) proceeding to the boat, lightship or tender for the purpose of 
being in the service thereof; or 


(ii) returning from the boat, lightship or tender after being in the 
service thereof, 


119, Salvage workers - By Art.5(1) of the iercantile iiarine Scheme, the Scheme 
applies to any salvage worker “whose disablement or death is directly attributable 
to and qualifying injury sustained or detention suffered by reason of his service." 


By Art.1(32), “salvage worker" means any person, other than a momber of His 
Wajesty's Naval foroes, who, not being the master or a member of the crew of a ship, 


is regularly employed in salvage operations in or from the British Islands, "Salvagcc" 


and "Salvage vessel" are algo defined, 


By 8. 2(4) (a) of the Tribunals Act, if a claim for a pension is rejected by 
the Minister on.the ground that the disablement or death of the member wos not 
dircotly attributable to a qualifying injury or detention, an appeal lies to an 
entitlement Tribunal, : 


he cases in which a salvage worker is to be treated as having sustained the 
injury or suffered the detention by reason of his service are set out in Part IIT 
o the Second Schedule to the Scheme (reproducing 8.4(1) of the Mercantile Narine 
Aot, 1942) as follows - 


PART III 


Qualifying Injuries sustained, or Detention suffered, by reason 
of Service as a Salvage Worker. 


The cases in which a salvage worker who has sustained a qualifying injury, or 
suffered detention, is to be treated as having sustained the injury or suffered the 
detention, by reason of his service are where the injury, or the capture on which 
his detention was consequent, ocourred - 


£ 
| 
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(a) while he was cngaged in salvage operations taking pleec cither at sea or 
in any tidal water or harbour outside the British Islands; 


(b) while he was on leave at a place outside the British Islands during the 
earrying on of such salvage operations in which he was engaged; 


(c) while he was at any place, except on land in the British Islands, in 
the course of proceeding to or returning from envZagement in such salvage 
operations; 


(a) while he was waiting at any place outside the British Islands to procend 
or return as aforesaid, whether the delay was due to sickness or to any other 
cause outside his control, 


120, Application of Naval Order - By Art.16 of the Mercantile Marine Scheme, 
the Naval Order (para, 4 supra) in the modified form set out in the Appendix to 
the Scheme is applicd to members of the Mierchant Navy whose disablement or dcath 
"is direotly attritutable to . qualifying injury sustained or detention suffercd 
by reason of his service as s mariner in a British ship", And by Art.15, any 
refercnoe in the Naval Order to = momber of the Merchant Navy as a mariner inclutes 
a reference to a member of the sea fishiu: service, pilotage or light vesscl 
service and t2 2 salvage worker, and any vrcfcrence to service as 4 marincr ina 
British ship includes a reference to service as a member of the sea fishing service, 
pilotage service or light. vessel service, or as © salvage worker. 


124. Naval Auxiliary Personnel] = The first Schome was mide by S.R. & 0. 1940 
No. 174 dated 4th March, 1940, which was deemed to have come int> operation on Jrd 
September, 1939. This Scheme was amended by S,R.-& 0. 1942 No. 2259, and ceased 
to have effect on 12th January, 1°43. 


\ 
& 0. 1943 No.1197, datcd 31st August, 1945, into operetio as fron 
42th January, 1943 and ceased to have effect as from 16th August, 1°45. 


8.R.0. 1944 No. 499, dated 2nd May, 194, came inte operation on AGth August, 
1943, and ceased to have cffect as from ist Feb, 1946. 


The Scheme: now in force (in these notes called "the Navel Auxiliary Scheme") 
is the War Pensions (Naval Auxiliary Personnel) Scheme, 1946 (S.% & O. 1946 
No. 1640) dated 7th October, 1946, which came into operstion in port Prom 
4st February, 1946, and in part from 1st Scptember, 1945. 


By Art. 5, “when the disablement of 2 naval auxiliary member is directly 
attributable to o qualifying injury or to detention", the N-val Order1 modified as 
indicated in the Third Schedule applies so as to secure an award or awards of' the 
like nature or amounts as would have been mode under the Naval Order if he had been 
a membcr of the naval forces, 


Art.7 contains a similar provision applicable "when the death of a naval 
auxiliary member jis directly <ttributable to a qualifying injury or to dctcntion", 


By Art.1(6), "neval suxilinry member" means a person who - 


(a) is subject to the Naval Discipline Act by virtue of 8,90 of that Act; 
and 


(b) is, in pursuance of a naval engagement - 


(i) employed or engaged in seagoing service in = ship forning part of 
His liajesty's Navy; or . 


(ii) temporarily employed or engaged in a Depot Ship forming part of His 
Majesty's Nevy cither pending his being employed or engaged in scagoing 
service in pursuance of that engagement or pending termination of thot 
engagement after he has been cmployed or engaged in seagoing Service in 
pursuance thereof; 


4 The Naval Order referred to wis &.R, & 0. 1944 No. 99, now revoked and 
replaced by S.R. & 0, 1946 No. $12 (para. supre..) 
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By Art.1(7), “naval engagement” meant an engagement with the Admiralty to 
serve in a particular ship, or in o partioular ship or such ships as the Admiralty 
may from time to time determine. : < 


By Art.1(12), "service" mcans service after 2nd September, 1939, in pursuance 
of a naval engagement. 


By Art.3(2), an enlisted man of the Royal Navy in whose oase it was 
on his enlistment that compensation for oa wor injury, wer risk injury or detention 
should be payable under the Scheme is treated os being o naval auxiliary member. 


By Art.1(10), "Qualifying injury" means a wor injury (para, 135, infra) or a 
war risk injury (para, 136 infra) sustained by the Navel auxiliary member by 
reason of his 


By Art.1(2), "detention" in relation to © naval ouxiliory member, means 
detention which - 


(i) is consequent on the capture, seizure, arrest or other restraint of the 
navel auxiliary member or of his ship affected by reason of the existence 
a state of war; and ; 


(44) is suffered by reason of his service. 


By Art.2(3), "detention" of a naval auxiliary member continues until the 
earliest of the following dates - 


(a) the date of his death; or 


(bd) the date on which it is first practicable for him to go to the place to 
which he ought to go for the purpose of resuming the performance of his | 
duties under the naval engagement in pursuance of which he was serving at the 
commencement of the detention; or ‘ 


(c) the date on which it is first practicable for him, without committing a 
breach of the naval engagement in pursuance of which he was serving at the 
commencement of the detention, to return to the country to which he belongs; 


"or until such other date as the sinister may dircct in relation to that naval 
auxiliary member or to any olass of naval auxiliary members", © 


By S.2(1) of the Tribunals Act, if the Minister rejects entitlement under the 
Naval Auxiliary Scheme, an appeal lies to an entitlement Tribunal, 


By Art.2(2), "in no oase shall there be an onus on any claimant under this 
scheme to prove that disablement or death is directly attributable to a qualifying 
injury or to detention and the benefit of any reasonable doubt on those questions 
shall be given to the claimant." Art,2(2) raises a provisional presumption only, 
See para. 41, supra. ; 


122, Coastguards - The first Scheme was made by S.R. 4 0, 1943 No. 762 dated 
3rd June 1943, and came into operation 


(a) in relation to officers and men of His Majesty's Coastguard, on the 
28th May, 1940; and 


(b) in relation to members of the Auxiliary Coastguard on the 16th February, 


and ceased to have effect as fram 16th August, 1943, 


The Scheme now in force (in these notes called "the Constguards Scheme") is 
the War Pensions (Coastguards) Scheme, 1944 (S.R. & O. 1944 No. 500), dated 
2nd May, 1944, which came into operation on 16th August, 1943. 
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By Art.5, “where the disablement of a Coastguard is direotly attributable 
to a qualifying injury or to detention" the Naval Order! modificd as indicated 
in the Second Schedule applies so as to secure an award or awards of the like 
nature or amounts as would have been made under the Naval Order if he had been a 
member of the naval forces. 


Art.9 contains a similar provision applicable "where the death of a coastguard 
is directly attributable to a qualifying injury or to detention". 


By Art.1(1), "coastguard" means an officer or man of’ His siajesty's Government 
or a member of the Auxiliary Coastguard: 


By Art.3, the Scheme applics to - 


"(a) any officer or man of His Mc ‘esty's Coastguard who, by virtue of S,.2 of 
the Coastguard Act, 1925, and the Order made thereunder by the Admiralty on 
the 26th May 1940 (S.Re & 0. 1940 No. 1021), or any order amending or replacing 
that Order, ic subject to the Naval Discipline Act and born: on the books of 
one of His Majesty's ships in commission; and 


(b) ony member of the Auxiliary Coastguard who by virtue of any instructions 
issued by the Admiralty pursuent to the Defence (Auxiliary Coastguard) Regula- 
tions, 1941 (S.R. & 0. 1944, Noe 2059) , is subject to the Naval Discipline 
Act, and borne on the books of one of His Mriesty's ships in commission‘; 


whose disablement or death is directly attributable to a qualifying injury or to 
detcntion," 


By Art.1(2), "detenticn” menns detention which - 


(i) is consequent on the capture, seizure, arrest, or other restraint of the 
coastguard cifected by reason or the existence of a state of war; and 


(ii) is suffered by reason of his service. 


By Art.2(3), detention of a coastguard continues until the earlier of the 
following dates - 


"(a) the date of his death; or 


(b) the date on which it is first practicabl~ for him to arrive back in the 
United Kingdom; 


or until such other date as the Minister may G@irect in relation to that coastyuard 
or class of Voastguards". 


By Art.2(2), "in nc case shall there be an onus on any cleimant under this 
Scheme to prove that disablement or death is directly attributable to a qualifying 
injury or to detention and the benefit of any reasonable doubt on those questions 
shall be given to the olnimant", Art.2(2) raises a provisional presumption only, 
See para, 41, supra. : 


By S.2(1) of the Tribunals Act, if the liinister rejects cntitlement under 
the Coastguards Scheie, an appeal lics to aa entitlement Tribunal, 


423. Indian Seanen - The first Scheme was made by S.R. & 0. 1941 No. 1329, 
dated 14th October, 1941, which became operative as from 3rd September, 1939 and 
ceased to have effect on ist May, 1944. The Scheme now in force (in these notes 
called "the Indian Scheme") is the “ar Pensions and Detention Allowances (Indian 
Seamen, ete.) Scheme, 1944 (S.Ry & 194 No. 1083), dated the 15th September, 1944, 
which was deemed to have come into operation on the 1st May, 1944. 


By Art.5, awaris may be made in respect of the disablement of a seaman which 
is directly attributable to * qualifying injury (ive. a wor injury or wor risk 


4. Sec note 3 to para, 121, supra. 

2. In Nugent, 14.1.46. M.P.R. 73, Denning J. doubted th: validity of the Scheme, on 
the ground that auxiliary coastguards were not "cmployed or engaged on ships 
forming part of His Majesty's Navy" within the meening of S.5(1) of the 
Mercantile warine Act, 1939. 
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injury) sustained or detention suffered by reason of his service os a mariner in a 
British ship or as a naval auxiliary member in a ship forming part of His lajesty's 
Navy. 


By Art.10, awords may be made in respect of the death of c seamen which is 
directly attributnble to a qualifying injury sustained or detention suffered by 
the seamen by reason of his service as 4 mariner in a British ship or os a naval 
auxiliary member in a ship forming part of His Majesty's Navy. 


By 8.2(1) of the Tribunals Act, if the Minister rejects entitlement under the 
Scheme, an appeal lies to an entitlement Tribunal, 


By Art.2(2), "in no case shall there be an onus on any claimant under this 
Scheme to prove that disablement or death is dircctly attributable to a qualifying 
injury or detention end the benefit of any reasonable doubt on those questions shall 
be given to the claimant." Art.2(2) raises a provisional presumption only, See 
para. 44, supra, 


By Art.1(15), "seaman", means = person who is or has been employed or engaged 
as, or for service as, 4 mariner in a ship, or who is or has been employed or 
engaged as a naval auxiliary member on terms and conditions which are customary, or 
are similar to those customary in the case of an Indian recruited in India for sea- 
going service as o mariner in o ship, or as a naval auxilicry member, but does not 
include - 


(a) a person to whom any soheme (other than the Indian Scheme) made by the 
Minister under 8.3/3) or 5(2) of the Mercantile Marine Act, 1939 as omendcd 
by the Mercantile Marine Act, 1942. 


(>) a person whose remuneration for the performance of his duties is, in the 
opinion of the Minister, substantinlly as favourable as the remuneration which 
is oustomary in the case of o person ordinarily resident in the United Kingdon 
who undertakes in the United Kingdom to perform those duties; or 


fe) & person who is employed or engaged os a member of the crew of a ship 
otherwise than as o radio officer, apprentice or cadet) for no remuneration 
or nominel remuneration only, 


The definitions of "naval auxiliary member" and "detention" are the same as in 
the Naval Auxiliary Scheme (para, 121, supra) and by Art.2(3), detention continues 
until the earlier of the following dates - 


(a) the ante of his dorth; or 


(b) the date on which it was first practicable for him to arrive back in the 
country to which he belongs;, 


or until such other dete as the Minister may direct in relation to that person or 
to any claus of such persons, 


The oases in which o person is to be treated as having sustained a qualify- 
ing injury or suffered detention by reason of his service in ao British ship are 
given in the Seoond Schedule to the Indian Scheme. They are the seme as those 
given in Part I of the Second Schedule to the Mercantile Warine Scheme (para. 117 
supra); exoept that in para, 8 (c) and (a) the words “and the country to which he 
belonged" are inserted aftor the words "British Islands" and in para. (e) the words 
"or in the country to which he belonged" ore inserted after the words “British 
Islands," 
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. 1424. Chinese Seaman - The first scheme was made by S.R. & 0. 1941 No. 1330 
dated 24th September, 1941, which was deemed to have come into operation on 3rd 
September, 1939, and ceased to have effect on ist lay, 1944. 


The Scheme now in force (in these notes called "the Chinese Scheme") is the 
War Pensions (Chinese Seaman ctc.) Scheme, 1944 (S.R. & O. 1944 No, 1186), dated 
47th October, 194 which was deemed to have came into operation on ist May, 1944. 


By Art.5, awards may be made “in respect of the disablement or death of a 
seaman Which is directly attributable to a qualifying injury sustained or detention 
suffored by reason of his service as © mariner in a British ship or as a naval 
auxiliary member in a ship forming part of His Majesty's Navy." 


The Scheme follows the lines of the Indian Scheme, (para, 123, supra.) 


By S.2(1) of the Tribunals Act, if the Minister rejects entitlement under the 
Scheme, an appeal lies to an entitlement Tribunel, 


he 
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17. CIVILIAN SCHEME 


25, Enabling Act. The Personal Injuries (Emergoncy Provisions) Act, 1939 
(in these notes called the Personal Injuries Act), as amended by sections 6 aul 7 
of the Mercantile Marine Act, 1942, enables the llinister, with the aporoval of 
the Treasury, to make a scheme for the payment of pensions for certain injuries 
sustained during the "period of the present emorgency", 


By the effoct of S.R, & 0. 1946 No. 379, dated 20th March, 1946, the period 
of the present emergency ended on 19th March, 194.6, 


The injuries referred to in the Act are - 


"(a) war injuries sustained by gainfully occupied persons (with such excep- 
tions, if any, as my be specifiod in the scheme) and by persons of such 
other classes 1s may be so specified, and 


"(b) war service injuries sustained by civil def'ence voluntcers", 


The definition and conditions contained in the Acts are reproduced verbatim 
in the Scheme, and for ordinary Tribunal -ppenals the 3cheme may be treated as the 
only relevant instrument, 


126, Personal Injuries (Civilians) Schemes, The following Schemes have been 
mde, all having the short title of the Personal Injuries (Civilian) Schome 
followed by the year = 


S.R, & O. 1939 No. 1143, dated 14th September, 1939, operative from 

3rd Sept. 1939 and revokod on 23rd July, 19.0; 

S.R. & O, 1940 No, 1307, dated 23rd July, 191.0, and revoked on 

10th April, 1941; 

0. 1944 No, 226, dated 10th April, 1941 (amendod by 0, 1942 
No, 563, dated 1st April, 1942) and operative from 24th Dec, 1940 to 
16th Aug. 1943; 

S.R. O. 194% No. 369, dnted 31st March, (amended by S.R. 0. 19/4 
No, 1099, datcd 25th September, 19/4 and S,2 2: 0. 1945 No. 355 dated 
26th March, 194.5), operative from 16th Aug, 1943 to 1st Mob, 1946, 


The Scheme now in force is the Personal Injuries (Civilians) Schome, 1).7 
(S.R. & O. 1947 No, 183), dated 4th Fob, 1947, and operative from 1st ub, 
In these notes this Scheme is referrod to as “the Civilian Scheme", 


127. Scope of Civilian Scheme - By Art. 4, awards my be mde for - 


(a) wor injuries sustained by gainfully occupied persons 
(bv) war injuries sustained by persons not gainfully occupi cd; 
(c) wr service injuries. sustained by civil defence voluntvers, 


The meaning of wor injuries and war service injuries is considered in 
paras. 135 and 137, infra. 


428, Gainfully ocoupied persons - Ry Art, 1 (135) (reproducing S. 8 (1) of the 
Personal Injuries Act) "gainfully oceupied" in rulation to a person moms a person 
engaged on the mterial date (i.v. the date of’ the injury) in any trade, business, 
profession, office, employnent or vocation md wholly or substantially dependent 
thereon for a livelihood, or, though temporarily unemployed on that date, normlly 
so engaged and dependent, 


By Art. 5, a person not gainfully occupied who sustains 1 var injury 
(no being a war service injury) is to be trented as gainfully occupied ir - 


(nx) he had not attained the age of 15 years on the date of the injury; or 


(b) having atteinod that nge, ws a studont or apprentice; and 
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(c) in either case, was not immediately before the date of the injury 
suffering from physical or mental infirmity to such an oxtont as to procludo 
the likelihood of his ever being able to earn his living. 


129, Dot volunteer - By Art. 1 (6) (reproducing S. 8 (1) of tho 
Personal Injurics Act) "civil defence volunteer" moans a person certificd by a 
responsible officer of a civil defence organisation to have been 2 member of that 
orgsnisation at the timo whon the injury ws sustained, <A list of civil dcfonce 
organisations is contnined in the First schedule to the Scheme, By. Order dxted 
26th March, 1945 (S.R. & 0. 1945 No. 335), the Police Yinr Rosorve nnd the Vomen's 
‘Auxiliary Police Corps were deletod from the list as from ist ..pril, 1945 


130, J.wards for incapacity for work - Awards my be mde in respect of 
“incapacity to work" caused by = 


(a) war injuries to gainfully oceupicd persons (rt. 7); 
(b) war service injurics to civil defence volunteers (..rt. 7) or 


(c) war injuries (not being war service injuries) to persons not painfully 
occusied (Art, 42), 


By 8.3 (1) of the Tribunals Act, where a claim to a ponsion is rejected by 
the Minister on the ground that the incapacity for work was not caused by a war 
injury or, in the case of a civil defence volunteer, a war service injury an 
appeal lies to an entitlement Tribumal, 


131,  Awarls for disablement - Awards my be mde for "disablement" caused by- 
(a) war injuries to gainfully occupied persons (Art. 12); 
(b) war service injuries to civil defenco volunteers (rt. 12); or 


(c) war injuries (not being war service injuries) to persons not gainfully 
occur ted (Art. 42). 


Sut an award may not be mde unless the disablement is "serious and 
proloned", 


By Arts, 12 (2) and 42 (4) "disablement" means physical or mental injury or 
damage, or loss of physical or metal capacity, caused by the injury. The ci'fect 
of \rts, 14 and 42 is that the degree of disablement is to be assucssed in the sane 
manner as under the 1946 Royal Warrant, See para, 29, supra, By Arts, 135 and 
42 (3) an ammrd of o ponsion will not be mde micss the derrec of disablement 
is not less than 20 per cent, 


By s. 3 (1) of the Tribunals Act, when » claim for a pension is rujectud by 
the Ministcr on the ground that the disablement was not causod by a war injury, 
or, in the case of a civil defence volunteer, a war survice injury, an anpecl 
lies to an entitlement Tribunal, 


By s, 5 of the Tribunals Act, an appeal agninst an assessment of the du,ree 
of disablement or against a decision by the Minister that the disablewnt is not 
serious and prolonged lics to an assessment Tribunal, See pare. 159 ct seq 
infra, 


132.  Avwnrds in respect of death - Awards may be mide in respect of the 
death 


(2) of gainfully occupisd persons where death is the direct vesult of war 
injuries (irt. 25); 


. (b) of civil defence voluntczrs, where death is the direct result of war 
service injurios (Art. 25); or 


(c) of persons not occupied where death 1s the direct result of 
var injurics (not being war service injuries); Art. 42. 
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By Arts, 26 and 48 (4), no cvard may be mde unless the death took ple-ce 
within seven years from the ante of the qualifying injury of which the death was 
the direct result, 


By s. 3 of the Tribunals Act, where 2 claim in respect of death is rejected 
by the Ifinister on the ground that the denth wns not the direct result of - war 
injury, or in the case of a civil defonce voluntoor, ® war service injury, .n 

sppeal lies to nn ontitlement Tribunal, 


The persons cligible for awards sre the widow, depomdent widower, dependent 
children of the deceased snd in some cases the parents of the deconsed, 


By Art.48 (2), ponsions under case (c) are awnrded only in case of nocd 
orising from the fact that by reason of the doath the claimunt has lost some 
pension, allowance or other income. 


133. Burdon of proof - By Art.2 (2), "in no cnse shall there ve on onus on 
any Claiment under this Scheme to prove thant incapacity for work or disablement 
wos coused by, or that death was the direct result of the relevant ol 
injury (i.e. a wr injury or a war service injury), and the benefit 
vcnsonable doubt on these questions shall be given to the claimmt", Art. 2 (2) 
ronises provisional presumption of entitlement, not . compelling presumption: 
pare, 41, supra. 
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134. Issues to be decided - ant a 


Under the Mercantile Marine Scheme (para, 114, supra), the Naval \uxiliary 
Scheme ren. supra), the Coastguards Scheme (para, 122, supra), the Indian 
Scheme (para, 123, supra), and the Chinese Scheme (para, 124, supra), the , 
Minister or, on appeal, an entitlement Tribunal has to decide whether disablement 
or death is "directly attributable" to a war injury or war risk injury. 


Under the Civilian Scheme (para, 127, supra), the Minister or, on appeal, an 
entitlement Tribunal has to decide whether incnpacity to work or disablement is 
"caused" by a war injury or war service injury, or whether a death is "the direct 
result" of a war injury or war service injury. 

The statutory definitions given below are reproduced without matcrial 
elterations by the relevant Schemes, 

155. War Injuries - 

By Section 10 of the Mercantile Marine Act, 1939, = 

"War injuries, 1" means physical injuries? 

(a) caused by:-3 

(i) the discharge of any missile (including liquids and gas); or 
(ii) the use of any weapon, explosive or other noxious thing; or 
(iii) the doing of any other injurious act’; 


either by the enemy? or in combating the enemy® or in repelling an eee 
attack by the enemy; or 


(bv) caused by the impact on any person or property of any onemy aircraft, 

or any aircraft belonging to, or held by any person on behalf of or for the 
benefit of, His Majesty or any allicd power, or any part of, or anything 
dropped from, any such aircraft," And by section 5 of the Mercantile Marine 


4. The definition of "wmr injuries" in section & of the Person-l Injuries Act 
relevant to the Civilisn Scheme nre in the same terms, 


2. “The injury of being bombed by enemy aircraft, being blown in the air and 
rendered unconscious is plainly a physicel injury" Clarke, 17,10,46 
233. 


3. The principles of cnusntion stated in parc. 42, supra apply. 
The following cases have particular reference to mr injuries - 


In Smith v, Davey Paxman [1946] 1 All, E.R, 286, on cnemy canon shell ws 
picked up by a boy, and atf'ter passing through various hands came into the 
possession of a workman who out of curiosity sawed the shell with . hacksaw 
thereby causing it to explode. The Court of Appenl held that there was no 
causal connection between the cnomy action anc the injury resulting from the 
explosion, Each mn, or boy who received the shell ws « novus actus 
interveniens producing no continuntion of the original cause, 

On the othor hand in Chonnoll, 7.11.46, PLR, 253; [1946] 1K.B. 250; 
(1946] 2 All. BR. 19 (pare. 42, wwe tho bomb wes pickod up by a 
boy and removed by him to a highway where ho tampered with it so that it 
exploded, Denning; J, held that the Groyping of the bomb was the cause of 
the injury, and that the boy's interf'sronce wes not so powerful an intere 
vening couse cs to supersede it, He distinguished Smith, supra, saying 
that in that case tho cause of the injury ws the workman's om conduct, 
The original firing of the shell by theo cncny ws not the couse of the | 
workman's own conduct, The original firing of tho shell by the cnomy was 
not the cause of the injury but only part of the history, 


5e 


6. 
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In 0. L. Williams, 9.5.47, M.P.R.,» 585, when the appellant picked up an object 
appearing to be a piece of dull-coloured piping and, while examining it, was 
injured by its exploding, Denning J. said that in Smith v. Davey Paxman, 
supra, the man who sawed the shell “was doing a deliberate act in which the 
origin of the shell was only part of the history. Jt would have been all the 
same if it had been an explosive coming from a source unconnected with the 
war, In Chennell, supra, however tho intervening action was that of children 
acting in the irresponsible way in which children act. In the present case, 
Mr. Williams was not doing a deliberate act such as the workman in Smith v. 
Davey Paxman; he was only examining o strange object in the way in which a 
careless man might do.--=- The fact that he was not taking it to the police 
station but was examining it in o field may mean he was guilty of negligence, 
but does not break the chain of causation". The appellant was smoking a 
cigarette while examining the object, and a finding by the Tribunal that he 
was guilty of scrious negligence or misconduct was upheld, 


In Groenfield v. L. & N.E, Railway Company [1945] 1 K. B.39, a bomb dropped 
from an enemy aircraft at 9.10 pem. made « croter on a railway line. At 
9045 peme, an engine overturned in the crater, and the driver having pro- - 
ceeded on an order (admittedly negligent) from his employer was killed, The 
Court of Appeal held that the injury was not "caused" by the impact of the 
bomb, but by the negligent order to proceed. In Chennell, supra, Denning J. 
held that since Adams v. Naylor [1946] A.C.543, the view that an intervoning 
act would uefeat a claim merely because it was wrongful or negligent could no 
longer be 


In Evens, 1167647, MoP.Ke 5 [1946] , All. E.R. 272, tho claimant on her way 
to a shelter fell and injured herself. A flying bomb was passing overhend 
at the time. It was held that the fall was caused by the discharge of "a 
missile". Compare French, 29.1246, M.P.R. 83, where in a similar case the 
claim failed, no missile having been discharged. 


In Young, 11+7e4+, MeP.Rey 1, the appellant on returning to her house ofter an 
air roid found that her house h:d been damaged by bomb blast, which aggrava- 
ted her hysteria. It was held that the sight of the bombed property was not 
an incident falling within paragraphs (a) or (b) of S.10 and that the oggravo- 
tion of the hysteria was too remote from the discharge of the bomb to be 
"caused" thereby. 

The words “other injurious act" do not cover the blackout of lights on shore 
in a harbour (Cameron, 19.10.44, M.P.R. 45) or the blackout of lights in a 
ship, not being navigational lights: Bodman, 28.10.46, M.P.R., 259, “In my 
view an injurious act is an act which is ‘in its nature injurious, that is an 
act which is either intended to cause injury, or an act the natural and 
probable consequence of which is to cause injury": per Denning J. in French 
2901045, MPR. 83; [1946] K.B. 260; [1946] 1 All. E.R. 272. The fact that 
the ship was using fucl oil in increased quantitics and that this produced an 
atmosphere harmful to the claimant is not “the doing of any other injurious 
aot": Saffell, 11.1045, M.P.R. 35; [1945] K.B. 259; [1945] 1 All. E.R. 321. 


In Laird, Sco 19¢7046, MeP.R. 553, the Court of Session held that paragraph 


‘(a) applies only to warlike operations by the organised forces of the enemy. 


It did not cover the throwing of a bomb from a victoria in Bombay by an un= 
known person, there being no enemy forces in or near Dembay at the time. 


‘In Adoms v. Noylor [1946] A.C. 543, the laying of a mine in a minefield on 


the Lancashire coast was held to be “the use of an explosive thing in com- 
bating the enemy". The house rejected the view that "combating the enemy" 
implied active fighting or the actual presence of an enomy. It was intimated 
that the filling of a shell in a factory would not be the doing of an act “in 
combating the eneny". ! 


In Kemp, 1104045, M.P.R. 55, Tucker, J. Following the views expressed by the 


Court of Appeal in Adams v. Naylor [1944] K.B.750, held that the words "com 
bating the enemy or in repelling an imagined attack by the enemy" were limited 
to actual fighting. But since the decision of the House of Lords in Adams v. 
Naylor [1946] A.C.543, this view can no longer be supported, ' 


Whore the claimant had been injured rd an object which he had picked upon 
a mountain, it was held that Art, 2 (2) of the Civilian Scheme (para, 133, 


supra) relioved the claimant from the burdon of proving that it was a missile 
discharged by the enemy: Williams, 9.5.47, M.P.R. 585. The presumption in 
favour of the claimant is a provisional presumption: para. 41, supra. 
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Act, 1942, "physical injury" in the above enactment includes “tuberclosis 
end any other orgsnic disorse and the aggravetion tacroof", 


136. iar_risk injuries - 

By section 1(1) of the Mercantile Marine tect, 1942, sections 3, 4. and 5 of 
the Hereantile Marine Act, 1939, to mking schemes (ns -monded) in 
relation to injuries fslling within this section which arc not wer injuries as 
defined by the Section 10 of the Mercantile harine Act 1759 as they apply in 
relation to vmr injuries as so defined", 


It appears, therefore, that an injury which is a war injury mst be treated 
as such and not as war risk injury. 


The statutory dofinition of these injurics is reproduced in the relevant 
schemes without mterial alteration, exccpt that thcy are termed "war risk 
injuries", words which do not occur in the Act, 


Section 1(2), (3) and (4, of the Mercantile Marine Act, 19,2, reads as 
follows = 


"(2) The injuries falling within this section are physical injuries sustained 
on or after the third day of September, 1959, at sea or in any other tidal 
waters or in the waters of any har » and attributable to 


(a) the talcing of measures with a viow to avoiding, preventing or 
hfndering enemy action against ships, or as a precaution in anticipa- 
tion of cnemy action against ships’, or for rescue or salvage purposes 
in consequence of encmy action ageinst ships; or 


(b) the absence, by reason of circumstnnces connected with any wir in 
which dis tinjesty my be engngcd, or any id to navigation for ships, 
or of any warning of danger to ships, being on cid or vmrning which 
would be normal in time of peace; or 


(c) the carringe, by reason of circumstances connected with any such 
war as aforescid, of any cargo in 2 manner which would be abnormal in 
time of peace and involves danger to the ship in which the cargo is 
carricd or to her crew; or 


(a) tho oxistencs on board ship of cay other conditions arising out of 
any such wer as aforesaid which vould be abnormml in time of peace, 


1, The words "organic disease" do not include a ment] disense such .s hysteria 
(Young 11.7.4: M.P.2. 1) or nervous debility: Hnines, 11.1,.45, MPR. 29. 
But as "disablement" in all the schemes includes "mental injury of dam se", 
it follows that, if the claimnt suffers . mental injury or dampe caused by 
a physicnl injury such os a blow on the herd (Zelin, 12. 7.44, H.P.R. 17), an 
explosion (Clarke, 17.10.46, P.R, 233) or "any injurious affection of the 
physical frame" due to strain, exposure or shock, without trauma (Hnvines, 
supra), entitlement by disoblement is complete (Drake, 10.4045, PeRe 45). 


2. By suction 10(2) of the Merenntile Merine Act, 1942, "Harbour" means any 
harbour, whether natural or artificial, and any port, dock, haven, estuary, 
tidal or other river, cance”. or inland mavigrtion to vhich sea-going ships 
have aceess; “tidel wtcr" means ony part of the sen, and sny part of 1. 
river within thc ecb» and flow of the tide at ordinary spring tides and not 
being a harbour, Injuries sustainod on land close to the sea or « harbour 
but not "in the wmters" ore’ not wr risk injuries: Nugont, 14.1.46, MPR. 73. 


3. A fx11 down en engine room Indder while procecdine to action st-tions ic 
within pnragraph Constable, 21.11.45, 275, - 


4, It was held in Staynings, 23.1.47, M.P.R. 319, that sovere wonther, cold, o 
lon:: voyage, lon: hours of duty or insufficiont voegeteblos arc not coverod 
by parn. as which refers to the physical conditions on borm ship such as 


blocking out of port holes, or reduced ventilation, 
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and the Ios and damage falling within this section is loss and damage 
sustained and attributable as aforesaid’. 


“Provided that in relation to injuries sustained in the waters of a 
herbour the measures specificd in paragraph (a) of this subsection do not 
include the prohibition of restriction of lights other than navigational 


lights*, 


"(3) For the purposes of this section an injury or any loss or damage shall 
be treated as being attributable to the matters specificd in paragraph (a), 
in paragraph (b), in paragraph (c), or in perngraph (a) of the last 
preceding subsection if, but only if, they substantially increased the risk 
of the peril which caused the injury, loss or damngo/’, 


"(4) In this section the expression “navigntional light" means 1 light 
displaycd, whether on a ship or otherwise, as an aid to navigation for 
ships or as a warning of danger to ships", 


By section '(4) of the Mercantile Marine Act, 1942, in relation to - salvage 
worker, ov the mster or membor of a crew of a snlvnge vessol, the reference in 
paragraph (-) of section 1(2) of the Act to mensurea taken for salvage purposes 
does not spply, See para. 119, supra. 


By section 5 oi the Mercantile Marine Act, 1942, “physical injury" in the 
sbove enactment includes “tuberculosis and any other organic disease and the 
aggravation thereof" (See note 7 to parn. 135, supra), 


137. War Service Injurics - 


These injuries which give cntitlement when sustained by civil defence 
volunteers (para, 129, supra), are defined by section 8(1) of the Personal 
Injuries Act, 1939, as follows?- 


“War Service Injury" in relation to - civil defence volunteer, moan: 
any physical injury which the kinister certifies to have been shown to 
his satisfaction to have arisen out of and in the course of the performance 


1. The words "loss and damage" refer to section 6 of the Mercantile karine, 1939, 
whereby a scheme may be made tior compensating mariners and others for war 
damage to their coffects. 


2. Proviso (:) was applicd in Bodman, 28.10.46, W.P.R. 259, when the injury was 
due to the obscuration of lights on shore and in the claimant's uhip (not 
being navigational lights) at Walvis Bay, 


3. In the case of disease attributable to the abnormal conditions specificd in 
paragraph (a), the words “of the peril" must be ignored, the real moaning 
of the section being that, where the existence of cbnormal comlitions 
substanticlly increased the risk of the injury which occurred, the injury is 
a wor risk injury: Saffell, 11.1.45, M.P.R. 55. In the same cage, 

Tucker, J, said that, with regard to paragraphs (a), (b) and (c), there 
would probably always be some occurrence which would constitute a peril, 


It is suggested that the word "peril" is used in the same sense as are the 
words “perils of the sea" in © marine policy, and that "peril" in sub- 
section (3) refers to the causative incident (falling within paragraphs (a) 
to (a)) which caused the injury in question, 
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by the volunteer of his duties! as a member of the civil defence organisa- 
tion to which he belonged at the time when the injury was sustainod, and 
(except in-the case of a war injury) not to haves arisen out of and in the 
course of his employment in any other capacity. The above definition is 
reproduced by Art. 1(26) of the Civilian Scheme . 


"(2) No certificate shall be given by the Minister in relation to the 
definition of “war scrvice injury" in the foregoing sub-section, unless he 
has been furnished with a report about the injury in question by a respon~ 
sible officer of the civil defence organisation of which the voluntcer 
concerned was a member at the time when the injury was sustained and any 
such certificate may be revoked by the Minister at any time on new facts 
being brought to his notice". 


By section 5 of the mercantile Warinc Act, 1942, “physical injury" in the 
above cnactment includes "tuberculosis and any other organic disease and the 
aggravation thereof "2, 


138. Appeals as to ‘Jar Serwice Injury - 

By section 3(2) of the Tribumals Act, on an appeal to Tribunal where the 
Minister has refused to certify an injury sustained by a civil defence volunteer 
as a war service injury or has revoked such a certificate, the Tribunal is to 
consider: = 


(a) whether it is a physical injury ax def'ined by section 5 of the 
Mercantile Narine Act, 1942 (See note 7 to para, 135, supra); _ 


(b>) whether the physical injury:- 
"(4) arose out of and in the course of the performance by the voluntocr 
of his duties as a member of the civil defence organisation to which he 
belonged at the time when the injury was sustained; and 


"(ii) exeupt in the case of » wor injury, did not arise out of and in 
the courss of his cmployment in any other capacity". 


If the Tribunel decide questions (n) and (b) in the affirmative, the 
injury will be deemed to have been certified by the Minister os o war service 


1, In Drake, 10.4.45, M.P.R. 49; [1945] 1 All, EP. 576, the appellant a 
member of the National Fire Service went in the course of his duty to a 
storeroom where he found his Company Officcr hanging derd and thereby 
sufiercd "shock" which produced nervous debility. Tucker J. held that the 
shock arose out of and in the course of the performance of his dutics, and 
that if the "shock" was a physical injury, entitlement was established, 

See note 7 to para. 125, supra. 

The decisions under the Workmens' Compensation Act, 1925, on the meaning of 
“arising out of and in the course of the employment" are in point: Walton, 
19.14.46 M.P,R, 87. In the following cases the injury was held not to have 
arisen out of and in the course of performance of duty - 

Where the appellant was injured by an accident while going from his home to 
his place of duty, the appellant being free to choose his own route: 
Walton, 29.1.46 M.P.R. 87; 

Where a nurse was injured on her way to th. hospital; Carruthers, 5.3.44, 
M.P.R, 129, Denning J. said that if the nurse had been required to live 
in billets and had been injured while going irom the billets to the horpital, 
the injury would have been a war service injury. 

Where a fireman was injured on his way back to duty after a permitted break 
for a meal at home: Morris 10.7.4 M,P.R., 199, or while on his journey 
home on 2 tym hour lene: Parker 17.5,46, 159, 


2. Sue note 7 to para, 135, supra, 
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ASSESSMENT TRIBUNALS 


139. Constitution - 
Provision is made for assessment appeals by s.5 of the Tribunals Act which 


by the Appeals against Assessment of Disablement (Commencement) Order, 196 

(S.Re & O. 1946 Noe 894) came into operation on the 25tli July, 1946. By para- 
graph 3 of the Schedule to the Tribunals Act, the members of an assessment 
Tribunal are appointed by the Lord Chancellor and consist of two qualified medical 
practitioners of not less than seven years standing (of whom one is appointed to 
be chairman by the Lord Chancellor) and a service member (para. 63, supra). 


14,0. als from interim assessments - 
By irtiote B(L) of the 1946 Royal Warrant, an award, unless the claimant's 


condition permits a final settlement of the extent of his disablement, is to be 
made on a temporary basis until a final settlement of the degree of disablement 
can be made, and by Article 67 (2) and (3) such an award may be reviewed from 
time to time. By s.5(1) of the Tribunals Act, where the Minister makes. an 
interim assessment of the degree of disablement, he is to notify the claimant and 
if, at the end of two years from the date when he notificd the assessment, he has 
not made a final decision or assessment, an appeal lies to an assessment Tribunal 
from the interim assessment in force at the cnd of the two years and from any 
subsequent interim assessment, and the Tribunal may uphold the Minister's asscss- 
ment or may assess the disablement at such higher or lower degree as the Tribunal 


think proper. 


144. als from final ‘assessments - 

Br Article ° ‘arrant, where the Minister makes a final 
assessment of the degree or nature of disablement, any award under Article 10 
(for disablement being not less than 20 per conte} or Article 11 (for disablement 
being less than 20 per cent.), shall not, subject to any decision of a Tribunal, 
be reviewed unless “there is a substantial increase in the degree of the disable- 
ment which is due to war service", or the award has been made in error or obtained 


by improper means. 


By se5(2) of the Tribunals Act, where “it appears to the Minister that the 
circumstances of the case permit a final settlement of the question to what 
extent, if any, the said person is disabled", and accordingly 


(a) the Minister decides that there is no disablement or that the disable- 
ment has come to an end or, in the case of a claim under a scheme made under 
86 of the Personal Injuries (Emergency Provisions) Act, 1939, (para. 131, 
supra) that the disablement is not or is no longer serious and prolonged; or 


(b) the Minister makes a final assessment of the degree or nature of the 
disablement ; 


the Minister is to notify the claimant of the decision or assessment, stating 
that it is final, and thereupon an appeal lies to an assessment Tribunal on the 
issue := 
(1) whether the circumstances of the case permit a final settlement of "the 
question aforesaid", i.e, to what extent, if any, the claimant is disabled; 


(ii) whether the Minister's decision under paragraph (a) or final assessment 
under paragraph (b) was right; 
and the Tribunal may set aside or uphold the Minister's decision or assessment, or 
may make such final assessment as they think proper, either higher or lower than 
_ the Minister's assessment, if any. 


In view of Arte 67(1)(a), the disallowance of an appeal against a final 
assessment of the degree of disablement appears not to preclude a claim for a 
review of the award should "a substantial increase in the degree of the disable= 
ment" occur at a later date. 


142,  Burder. of f - The burden is on the claimant to prove that he 
suffered PR. balance of probability). The provision that the benefit 
ed any reasonable doubt shall be given to the claimant does not epply to this 
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When the claimant has proved that he suffered from disablemnt, then - 


(4) 4f the compelling presumption under Act. 4(3) is in his favour, the 
disablement must be presumed to be due to the entitling injury unless tho 
evidence shows beyond reasonable doubt that disablement is not due to the 


entitling injury; 


(ii) 4f there is no compelling presumption, the disablemnt must be presumed 
to be due to the entitling injury unless after hearing all the evidence and 
arguments a finding that the disablement is due to the cntitling injury could 
not reasonably be made; but the claimant must be given the benefit of any 
reasonable doubt. 


A compelling presumption arises where the injury which led to the clain- 
ant's discharge was not noted in a medical report mado at the commencement 
of his war service or where no medical report was made at the commencement 
of his war service, Scc paras 41, supra. 


The compelling presumption opplics only to claims under the Naval Order 
(pares 4, supra), the Air Force Order (para. 12, supra) and the 1946 Royol 
Warrant ae 20, supra). All other claims'fall under sub-para. (2) 
above. 


143. Caution to appellants 
Intending appellants should note that an assessment Tribunal may assess the 
disablement at a lower degree than the Minister's assessment. 


tee limit for assessment als 

By s.8(3) of the Tribunals Act, no appeal may be brought under s.5(1) from 
an interim assessment unless notice of appeal is given not later than three months 
after:= 


(a) the date on which the two years referred to in s.5(1) expircd (isc, two 
years after the date on which the Minister notified the claimant of the 
interim assessment: para, 140, supra); or 


(®) the 25th July, 1946, being the date on which se5(1) came into operation 
para. 139, supra); or 


(c) the date on which the assessment from which the appeal is brought was 
notified to the llent (this appears to refer to a second or subsequent 
interim 


whichever is the latest of those dates, 


By s.8(1), no appeal may be brought under s.5(2) from a final decision or 
assessment unless notice of appeal is given not later than twelve months af'ter the 
25th July, 1946,1 when the decision or assessment was made before that date or, 
in any other case, not later than twelve months after the date on which the 
decision or assessment was notified to the claimant. 


The Tribunal may allow an appeal to be brought after the expiration of the 
periods limited by s,8 if they consider there was a reasonable excuse for the 
delay. 


It is s an assessment Tribunal is ao quasi-judicial tribunal in 
the sense that they are bound to act judicially and to decide in accordance with 


the terms of the relevant Warrant or Order (see para. 64, supra). But se6 of the 
Tribunals Act gives no right of appeal to the High Court, and the words in s.6(3), 


46 This date was fixed by the Appeals against Final Assessments of Disablements 
(Reckoning of Time Limit) Order, 1946 (SeRe & Oy 1946 Noe 1199) made under 
s.8(1)(b) of the Trib 
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“\Ljeet to the provisions of the last foreyoing subsection (isc. as to appeals 
.~ inst the decision of an entitlement Tribunal), the decision of the Tribunal! 
on suy issue on which an appeal is brought under this Act shall be final and 
couclusive", preclude an appeal to tle High Court on a point of law, either at 
coon law or under the Arbitration Acts. but the High Court could, it is 
4noucht, restrain a tribunal fron acting in excess of its jurisdiction {by order 
oz prohibition) or quash a decision made in excess of its jurisdiction (by ordcr 
ox certiorari 


If this view is correct, an appellant would have no remedy if the Tribunal 
ved in point of Law, @., by taking into account the earning capacity of the 
/cliant (Article 9(1) of the 1946 Royal Warrant), but could obtain redress from 
vi. igh Court if the Tribunal exceeded its jwrisdiction, e.g. by purporting to 
dscide that aggravation by war service had pussed oway, 


146. Procedure and evidence on assessment appeals - 

Tne Tribunal Rules opply both to assessment appeals and to entitlement 
ppeols and are summarised in part, 75 et sey. By re21(a) any visit to the 
ppellont for recording his evidence is to be made by one or both of the medical 
bers of the Tribunal or by another duly qualified medical practitioner, as 
usy Le appointed by the President, the service member being ineligible for this 

dutye 


147. Appellant resident outside United Kingdom - 

By re23(3)5 where the appellant resides outside the United Kingdom, the 
Tresident is to arrange for the appellant to be medically examined in the country 
in which he resides, and the appeal may not be proceeded with "until the medical 
report has been received in the Pensions Appeal Office and a copy thereof has 
been sent to the representative (if any) of the appellant and to the Minister". 
it is thought that under r.12(6) a copy shoula also be sent to the appellant. 


1. The toa "the Tribunal" denotes any tribunal constituted under the 
Act: se1(1). 


2. Racecourse Betting Control Board - v - Secretary for Air (1944) 1 Che 11k. 


3. Rex v Electricity Commissioners (1924) 41 K.B. 174, 2043; Rex Ve xent Tribunal 
for Paddington and St, Marylebone (1947) ¥.N.103; (1947) All. E.R. 448 
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When the claimant has proved that he suffered from disablemrnt, tihcu - 


(4) if the compelling presumption under Act. 4(3) is in his favour, the 
disablement must be presumed to be due to the entitling injury unless the 
evidence shows beyond reasonable doubt that disablement is not due to the 
entitling injury; 


(ii) 4f there is no compelling presumption, the disablemnt must be presumed 
to be due to the entitling injury unless after hearing all the evidence and 
arguments a finding that the disablement is dw to the cntitling injury could 
not reasonably be made; but the claimant must be given the benefit of any 
reasonable doubt. 


A compelling presumption arises where the injury which led to the claim- 
ant's discharge was not noted in a medical report made at the commencement 
of his war service or where no medical report was made at the commencement 
of his war service, Scc paras 41, supra 


The compelling presumption applics only to claims under the Naval Ordor 
(pares 4, supra), the Air Force Order (para. 12, supra) and the 1946 Royol 
Warrant (para, 20, supra). All other oleims fall under sub-para. (2) 
above. 


14,3. t to ant 
Intending appellants should note that an assessment Tribunal may assess the 
disablement at a lower degree than the Minister's assessment. 


Ale limit for assessment als 

By s.8(3) of the Tribunals Act, no appeal may be brought under s.5(1) from 
an interim assessment unless notice of appeal is given not later than three months 
after:= 


(a) the date on which the two years referred to in s.5(1) expired (ise. two 
years after the date on which the Minister notified the claimant of the 
interim assessment: para, 140, supra); or 


(e) the 25th July, 1946, being the date on which s.5(1) cam into operation 
para. 139, supra); or 


(c) the date on which the assessment from which the appeal is brought was 
notified to the llant (this appears to refer to a second or subsequent 
interim 


whichever is the latest of those dates, 


By s.8(1), no appeal may be brought under s,.5(2) from a final decision or 
assessment unless notice of appeal is given not later than twelve months af'ter the 
25th July, 1946,1 when the decision or assessment was made before that date or, 
in any other case, not later than twelve months after the date on which the 
decision or assessment was notified to the claimant. 


The Tribunal may allow an appeal to be brought after the expiration of the 
periods limited by s,8 if they consider there was a reasonable excuse for the 


delay. 


145. als to Court : 

It is s an assessment Tribunal is a quasi-judicial tribunal in 
the sense that they are bound to act judicially and to decide in accordance with 
the terms of the relevant Warrant or Order (see para. 64, supra). But 5.6 of the 
Tribunals Act gives no right of appeal to the High Court, and the words in s.6(3), 


1. This date was fixed by the Appeals against Final Assessments of Disablements 
(Reckoning of Time Limit) Order, 1946 (SeRe & O. 1946 Nos 1159) made under 
s.8(1)(b) of the Tri Act. 
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"OLjeet to the provisions of the last foreyoing subsection (i.e. as to appeals 
«inst the decision of an entitlement Tribunal), the decision of the Tribunal’ 
on suy issue on which an appeal is brought under this Act shall be final and 
conclusive", preclude an appeal to the High Court on a point of law, either at 
corvon law or under the Arbitration Acts. ut the High Court could, it is 
4noucht, restrain a tribunal fron acting in excess of its jurisdiction we order 
>” prohibition) or quash a decision made in excess of its jurisdiction (by order 
or certiorari). 


If this view is correct, an appellant would have no remedy if the Tribunal 
vred in point of law, @.f. by taking into account the earning capacity of the 
| client (Article 9(41) of the 1946 Royal Warrant), but could obtain redress from 
vi “Ligh Court if the Tribunal exceeded its jwrisdiction, e.g. by purporting to 
decide that aggravation by war service had passed oway. 


146, Procedure and evidence on assessment appeals - 

The Tribunal Rules opply both to assessment appeals and to entitlement 
_ppeols and are summarised in paru, 75 et seqe By re21(a) any visit to the 
yppellaunt for recording his evidence is to be made by onc or both of the medital 
_-bers of the Tribunal or by another duly qualified medical practitioner, as 
way be appointed by the President, the service member being ineligible for this 
dutye 


147. Appellant resident outside United Kingdom - 

By re23(3)5 where the appellant resides outside the United Kingdom, the 
Iresident is to arrange for the appellant to be medically examined in the country 
in which he resides, and the appeal may not be proceeded with “until the medical 
report hac been received in the Pensions Appeal Office and a copy thereof has 
been sent to the representative (if any) of the appellant and to the Minister", 
it is thought that under r.12(6) a copy should also be sent to the appellant. 


1. The etic, he "the Tribunal" denotes any tribunal constituted undcr the 
Act: se1(1). 


2 Racecourse Betting Control Board - v - Secretary for Air (1944) 1 Che 11k. 


3. Rex v Electricity Commissioners (1924) 1 K.Be 171, 204; Rex Ve xent Tribunal 
for Paddington and St, Marylebone (1947) ¥.N.103; (1947) All. E.R. 448 


da 
14 
ad 
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20.. PENSIONS FOR 1914-1918 TAR 


148. Pusat Ava} Tribunals - By 8.8 (1) of The “far Pensions (Administra- 
tive Provisions) Act, 1919, “where the claim of an officer or man under any 
Royal ‘Jarrant or Order in Council administerod by the Minister of Ponsions is 
rejected on the ground that the disability on which the claim is based, 


(a) is not attributable to or aggravated by service during tho present 
wer, or 


(b) is duc to the serious negligonco or misconduct of the claimant; 


or where such disability, although admitted to be aggravatod by, is certified 
not to be attributable to such service; or where the claim of the widow or the 
motherless child or parent or dependant’ of :m officer or man under any such 
Royal Warrant or Order in Council is rejected on the ground: ’ 


(i) that the death of tho officor or man was not duc to, or that the 
disease from which he dicd was not attributable to or aggravated by, such 
service, nor, in tho caso of a man, contracted or cqmmonced while he was 
on active service, ar 


(ii) that the death of the officer or man was duc to his serious negligonce 
or misconduct, 


an appeal shall Lic to a Pensions Appeal Tribunal ostablishod.undcr this scc- 
tion, whose decision shall be final". 


By the Schedule to the 1919 Act, the members of each tribunal are appointed 
by the Lord Chancellor and are to consist of - 


(i) one legal representative, being a barrister or solicitor, in vithor 
case of not less than seven yoars' standing; 


(ii) a disabled officer who has retired or beon demobilised fron 
His Majesty's forces during the 1914-1918 war while sufforing impairment; 
or a disabled man who has similarly been discharged or demobiliscd; and 


(iii) a duly qualified medical practitionor. 


The legal representative is to be the chairmane When tho claim is that 
of an officer, the socond member is to be an officer, and when the claim to be 
heard is that of a man, the second momber shall be a mane 


Mombers of the Tribunals established under the Pensions Appeal Tribunals 
Act, 1943, are not ex officio members of the Tribunals established under 
the 1919 Act. 


By Section 6(2) of the War Ponsions Act, 1921, a Tribunal in considering m 
appeal are to have regard to the torms of the Warrant, Order in Council, or 
Order in pursuance of which the claim purports to be made, and my not allow 
the nppecnl unless they aro satisfied that the claim is in a11 respects well 
rounded having regard to the said terms. 


No provision is made for an appeal to the High Court. 


149. Procedure - The procedure of the Tribunals is governed by the Pensions 
Appeal Tribunals (mgland and Wales) Regulations, 1926, dated 19th Fobrucry, 1926, 
as amended by tho Pensions Appeal Tribunals (England and Weles) phen, 


Regulations, 1941, dated 23rd January, 1941 (SR. and 0. 1941 no. "2 


Tho procedure on hearing an appeal is (except as mentioned below) in sub- 
stance similar to the procedure applicable to tho now Tribunals (para. 75 
et s0qe, supra). 

By rege 12, the appellant is to appear in person and give his evidence, 
except whore the Tribunal hears tho apponl in the absonce of the appollant, or 


1 The words “or paront or dependant", wero inserted by S. 8(2) of the Wor 
Pensions Act, 1920. 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2979 


where the appellant owing to illness or other renson satisfactory to the 
Chairman or mental incapacity is unable to attend, or where he is resident 


overscase 


By roge 15 the representative of the Minister may ask the appellant or 
the witness any relevant question. 


Rog. 41 reads "41(a), A Widow, motherless child, parent, or dependant of n 
deceased officer shall appeal through the Officers Branch lof the Ministry of 
Pensionse See Rege 3] 


"b) A widow, motherless child, parent, or dependant of a deceased man 
shall eppg¢al through the -irea Office, and, if resident overseas, through the 
Headquarters of the Ministry of Pensions. [Area Office means the aren office 
of the — of Ponsions of the district in which the appellant resides. 
Sco roge 3 


4, motherloss child may be represented by the person maintaining it, or any 
other person willing to act on its behalf. ; 


41 Joint appeal by one representative shall be arranged, if possible, when 
-two or more motherless children are living in separate houscholds or 
institutionse 


The rules of procedure in the appeals of officers and men shell so far as 
they are applicable apply to appeals by widows, mothorless children, parents or 
depondants". 


150.  ‘idows' Pensions - Entitlement to widows of soldiers is givon by 
Art. 17B which by Royal Warrant dated 14th January, 1924, was substituted for 
Art. 17 of the Royal Warrant dated 6th December, 1919. Entitlement to widows 
of British Seamen and Marines was given by Order in Touncil dated 
14th January, 1924, making a similar amendment to the Order in Council of 
11th June, 1920, and to widows of Airmen by Order dated 14th January, 1924, 
making a similar amendment to the Order by His Majesty of 11th May, 1920. 


The combined text of Art. 17B reads as follows, the word "man" indicating 
soldier seaman or marine, or airman and the words "hereof" and "hereto" indi- 
cating each and all of the above-mentioned Warrants and Orders. 


"47B The widow of a (MAN) who was at the time of his death in receipt of 
a pension or allowance under ARTICLE 1 of (this Our Warrant) ((n) THESE 
ett ((a) THIS ORDER) may, if she is ineligible for a pension under 
Article 11 (HEREOF) solely by reason of the fact that her husband did not die 
within seven years of the receipt of his wound or injury, or removal from 
duty, or termination of active service, be granted a pension at the weekly rates 
sot forth in Article 11, together with an allowance as in Article 12 in respect 
of any child of the deceased man, if it is certified that the death of her 
husband was wholly due to the nature or condition of the disability in respeot 
of which the said pension or allowance was awarded, such nature or condition 
having resulted directly from his war service; provided that any such pension 
shall cease on re=marriage." 


By Art. 24(2), "Widow" means the widow of any (MAN), but shall not include 
a widow whose marriage took place ofter the end of the war, or after the 
discharge of the (MAN), or, if during the service of the (MAN), after the 
receipt of the wound or injury which caused his death, or after removal from 
duty on account of the contraction (if contracted during the war) or aggravation 
of tho disease which caused his death, or a widow who was separated from her 
husband, at the time of his death. 


Claims which are rejected by the Minister on the ground that the death 
does not fall within Art. 17b are referred for decision by a Tribunal 
ostoblished under the 1919 Act. See above, 
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APPENDIX 
Naval Categories 


Medical Category of Naval Ratings - January 1946 - still existing 


Category 1. Fit for General Service. 
95 2. Fit for Shore and Harbour Service - Home and Abroad. 
3- Fit for Shore Service - Home only. 


Categories 2 and 3 are to be rogarded as temporary categorics. A permanent 
category is in future to be avoided. 


New Medical Categories are to be recognised and assumed by ratings as 
follows:- 


Categories Prior From date of 
to this order this order 


No universal medical re-examination is to be undertaken as the result of 
this Order, but men who have been placed temporarily in Categories 4, 5 and 6 
under the previous Order should be re-examined as carly as possible and the 
new category determined. A temporary category should not exceeed six months. 
Medical rostrictions ond limitations on which prior medical categories wore 
based and "Observations on Standards of Physical .Fitness for service in 
Eastern Theatre of Operations" are no longer appropriate. 


The following order was in force Decombor, 194 to January, 1946. 


Otorrhoes - Drafting Restrictions for Ratings 
(including V.R.N.S.) and R.M. Other Ranks 


(M.D.G. 60128/44 - 28 Dec. 1944) 


In view of the probability of chronic aural diseaso arising in non- 
tomperate climates the following conditions are to be considered a bar in the 
on of Naval ratings (including .R.N.S.) and Royal Marine othor ranks 
to East:= 


Uns 


(1) Chronic Middle Ear Disease - including a perforation of one or both 
car drums whether the disoasc is active or quiescent. 


(2) External Otitis (dermatitis of the pinna or external auditory meatus) 
or an entry on the medical history sheet of one or more previous attacks. 


Any case of doubt should be referred to an E.N.T. specialist for opinion. 


Medical Category of Naval Ratings = May 1945 = January 1946 


Category 1. Fit for general service in all respects in present branch. 

sd . Fit for general sorvice in all respects in present branch but 
must be drafted to a ship with a Medical Officer. 

. 3. Hit for general service in all respects in present branch but 
must be drafted to cruisers, escort carriers ond ships of 
equivalent size or above. 

4 4. Fit for shore and harbour sorvice in the area between the 
are < Se and Capricorn and, in addition, the Porsian 

ana Qe 


Catogory 5« Fit for shoro and harbour service in arons othor than those givon 
in category 4 and outside the United 
" 6. Mt for home shore and harbour service. 


In placing men in medical cntogories 1, 2 and 3, a slightly higher standard 
than that followod at prosent should bo nimod at, but in viow of manning 
difficulties a reduction of only 1 por conte or 2 por cont. in the numbor of men 
noedically fit can bo acceptode 


Tho rules to bo followed in re-categorizing men 


(i) Ne mon should bo placed permanently in modical category 6 oxcopt 
after survey conducted by two Medical Officors. 


(44) No man is to be placod temporarily in a lowor medical entegory (i.o. 
2, 3) 4, 5 or 6) for » period in oxcess of threo months; at the ond of 
this period his fitness is to be re-assossod for a furthor three months, 


(iii) If o umn is still medical category 6 on conclusion of six months, ho 
is to be considered permanently unfit and is to bo survoyed and invalidod. 
Mon who are originally adjudged to be wnlikely to be fit for o poriod in 
excess of six months aro to be surveyed and invelided. 


(iv) Owing to thoir pension rights, mon on rogular engagonents, cithor 
"S.S." or "C.Se" or to complete time for ponsion, should be givon tho 
benofit of up too further six months’ tomporary unfitnoss (making - total 
of twolve months) if thoy ask for this consideration, with cortain 
exceptions, which must be with Adairnlty approval, to cover "long" casos, 
ieee fractured fomurs ond mininal 1.B. 


(v) In tho case of mon on regular ts, as described in (iv) above, 
those who have completod thirteen yoars’ pensionable servico but less than 
fourteon yoars aro not to be survoyod and invalided without rofecrenco to 
the Admiralty, in viow of the fact that pensions for non-attributablo 
disabilitics may be grantcd to men with a minimum of fourtcen years! 
qualifying service; and in order to enable them to gain such pension it 
may be possible to extond their service for a short poriod. 


(vi) Mon who aro temporarily placed in a category bolow 1 but above 6 are 
to have a notation mado in their pny book of the temporary medical cate- 
gory, with the period of months in brackets precoding, together with tho 
date on which tho assessment was mide. Those details aro to be fillod in 
in inke This will cnsuro that mon are ro-exnmined and upgraded or placed 
in a lower category permanently at the oxpiration of that period. Whore 
it is intended that tho lower catogory should be pormanent, the lettcr 
"P" should bo inserted in tho bracketse It will be opon to a Medical 
Officer to re-oxamine any man at a lator date and amend the category as 
necossarye 


Tho following has been prepared as a guide to assist Modionl Officers in 
deciding the typos of men who will be unsuitable for service in tho Eastern 
Theatres. Mon suffering from those disabilities are likely, if drafted, to be 
subjects for invaliding to the U.K.:=- 


N/P. cases. 

Chronic respiratory infections. 

Chronic incapacitating dyspepsia. 

Chronic car and nose infections. 

Chronic skin disoases. 

Obesity of marked dogreo. 

Varicose voins, with a positive trendolonberg sign. 
Hernia, 


This order doos not apply to Roynl ilarinos, othor ranks, who are alr.ady,. 
speoiclly ertegorized in accordance with A.F.0, 900/45. 
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June 1940 = May 1945 


For the present, Officers and men brought forward for Mcdical Survey viho 
are found unfit for fencral service are not to be invalided unless they are 
unfit for further service of any description, except in the circumstances 
described in sub=para, (iv) below. 


(44) They should be classificd as follows:- 
(a) Fit for Harbour Service; or 


(b) Fit for Shore Service only; and the period for which the 
limitation of duties applies should be stated and instructions given 
for re-survey, 


(441) Where desirable, a recommendation should be mde by the Bocrd of 
Survey as to types of omployment or modification of duties best suited to 
the medical condition of the individual, 


(iv) Officers or men found permanontly unfit for general service but fit 
for continucd service in one of the above categories are to be retained 
for employment on such duties until the end of the period of the prescnt 
emergency (subject to paragraph 2 below) unless, in the case of Officers, 
they are retired compulsorily on account of age or other reason ‘n the 
meantime; or unless in the case of any individual Officer no appointment 
should be available, In the lntter case, and in the case of a rating for 
whom no suitable vacancy exists in his own branch, the desirability of 
tronsferring the Officer or rating to nother branch will be considered, 
If this is not practicable the Officer or rating will be invalided, the 
sick leave, if any, allowed to the Officer in such a case being reckoned 
from the date of the Admiralty docision that no employment is available 
and that the Officer cannot be transferred to another branch, 


No Officer or rating is to be retained for Harbour Service or for Shore 
Service if such service is likely to aggravate his disability. 


Prior to June 19,0 all cases were to be fit for general service = Those 
unfit to be invalided, 


Medical categories of Naval Ratings are applicable to W.R.N.S, and 
officers, 
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Officers Medical Categories May 194 still existing 


Ae FeO. 3471/45 


A finding of fitness for "Shore Service at Home and Abroad" is to bo made 
whenover possible in preference to shore service at home only, as any spoecial 
conditions can usually be mot by the appointing authorities. Fitness for 
harbour service must also be considered, as in certain cases officers can bo 
appointed to organizations in which they aro specially trained, oege combined 
operations training flotillas, boom defonce sorvice, sea transport dutics, etc. 


Medical survey boards are to use in future tho following medical categories 
for all officers, R.N,, R.NeR., ReN.VeR. (with the oxcoption of flying 
personnel) 


Fit for Genoral Service, 

2. Fit for Limited Sea Service. 

3. Fit for Shore and Harbour Service. 
4. Fit for Shore service only. 

5. Fit for Scdentary Duties. 


General service indicates medical fitness for any form of Naval service 
afloat or ashore, at home or abroad. 


Except in tho caso of Goneral Service the category is to be amplified by 
indicating whether it is for service abroad and/or at home and whether it is 
permanent or temporary. 


When a temporary category is given this is to be further amplified by 
stating the duration and the probable recommendation at the next Board of Survey. 
The intention is to provide appointing authorities with a reasonable advance 
indication of an officer's availability for appointment. 


An officer not considered fit for General Service is to be placed in one 
of the other medical categories, supplemented by such details of the limitations 
of service considered necessary by the medical board. This procedure should 
assist in placing tho officer in a higher medical category than would otherwise 
be possible. 


Tho limitations in goneral use are as follows:- “Large ship", "Small ship"; 
"Ship carrying a medical officor"; “Home waters only"; "Not to servo in tho 
Tropics = arctic = extromes of climates"; "Non-watchkeeping dutics"; "To be 
within easy reach of a large hospital"; "Office work only"; "Modically wfit 
for command or major responsibility", ctce 


Shore and Harbour Service or Shore Service only - Temporary rocommenda~ 
tions are never to exceed three months without re-survoy. 


June 1940 =May = 2104/40 


For the present, Officors and mon brought forward for Medical Survey who 
are found unfit for gencral Service are not to be inva}ided unless they are 
unfit for furthor service of any description, oxcept in the circumstances 
described in sub=parae (iv) below: 


(ii) They should be classified as follows:- 
(a) Fit for Harbour Service; or . 
(bv) Fait for Shore Service only; and the period for which the 


limitation of duties applies should be stated and instructions given 
for re-surveys 
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(iii) Where desirable, a recommendation should be mado by the Board of 
Survey as to types of employment or modification of duties best suitod to 
the medical condition of the individual. 


(iv) Officers or men found permanently unfit for general service but fit 
for continued service in one of the above categories arc to be retained for 
employment on such dutios until tho end of tho period of the present 
omergency (subject to paragraph 2 bolow) wless, in the case of Officors, 
they aro rotired compulsorily on account of age or other roason in tho 
meantime; or unless in tho caso of any individual Officer no appointment 
should bo available. In the lattor caso, and in the caso of a rating 
for whom no suitable vacancy exists in his own branch, tho dosirability of 
transferring tho Officer or rating to another branch will be considercd. 
If this is not practicable the Officor or rating will be invalided, the 
sick leave, if any, allowed to the Officer in such a case being reokoned 
from the date of the Admiralty decision that no anployment is available 
and that the Officer cannot be transferred to another branch. 


No Officer or rating is to be retained for Harbour Service or for Shore 
Sorvice if such service is likely to aggravate his disability. 


Prior to Juno 1940 all casos wore to bo fit for General Service. Those 
unfit to be invalided. 


Royal Marines - Medical Categories - February 1945 still existing 
Medical Categories Officers and other Ranks 


RMI. Fit for general service at sea and on shoro at home or abroad 
ReileII. Fit for goneral service at sea, at home and broad; unfit for 
service in field formations. 
RM.III. Unfit for I but fit for shoro service in other than field 
formations and for harbour and forry service:=- 


te} at homo and abroad. 
b) at homes 


ReMeIV. Unfit for I but fit for shoro scrvice in establishments, depots, 
ete. for work of a sedontary naturoe 


{33 at home and abroad. 
db at home. 


RM.V. Unfit for further service. 

Exoopt in the case of R.M.I. it is to bo stated whethor the medical category 
is temporary (in which case the duration is to be shown) or permanent, and 
whether the person concornod is fit for service abroad and/or at home. ; 

Temporary recommendations are never to oxcced three months without re-survey. 


Co-relation of Medical Categorics with Visunl Standards 


(a2) Officers 
Colour 
Medical Categories Vision Standard Vision Grade 
RM. ond II, 2 II 
R.M.III. 3 II 
R.M. IV. 4 Ir 


NOTE: The visual standards for oandidates for direct entry commissions 
are not affected by this ordor. 
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(b) Other Ranks 
Medical Colour 
and II 2 
III. 3 III 
R.M Iv. 4 III 
(0) Royal Mar Vision Standard 6, Colour Vision Grado III 
Roynl Marine 


Modical Standards for Commandos + (a) Fitness for Commandos cannot be 
entirely assessed by a medical examination alone. Therefore mon will be sont 
to Towyn, provided they arc R.lf.I. and do not suffer from:- 


Pronounced flat fect. 
Obvious varicose veins. 

Any question on I.D.K. 

Any history of poptic ulcer. 
| Perforation of oar drum. 


The training at Towyn provides a fuller practical test md the final seleo- 
tion will be made there. 


R.M. Categories - April 19 - February 1945 - 


RMI. Fit for general service at sea and on shore, at home and abroad. 

RM.II. Fit for general service at sea, at home and abroad; wifit for 
service in field formations. 

R.M.III. Tomporarily wnfit for I, but fit for shore service in units other 
than ficld formations :- 


te At home and abroad. 
b At hone. 


RelileIV. Temporarily unfit for I but fit for shoro service in establish- 
ments, Dopots, etc. for work of a sodentary nature: 


At home and abroad. 


b At home. 
R.MV. Permanently unfit for I but fit for continued sorvice in IV. 
Unfit for servicco. 


R.M. Categories - April 1943 = April 1944 
Officers 


R.H.I. Fit for general service at sea and on shore, at home and abroad. 
Reis II. Tomporarily unfit for I, but fit for shore service in wits other 


than field formations:<- 
f At home and abroad. 
b 4t homes 


R.MeIII. Tomporarily wfit for I, but fit for shore service in ostablish- 
ments, depots, ctc. for work of a sedentary nature. 


{a} At home and abroade 
At homee 


b 
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Permanently unfit for I, but fit for continued serviee in III. 
R.1.V. Unfit for further sorvice. 


‘ 


Rel. Categorics = Juno 1940 = April 1943 


For the present, Officers and men brought forward for Medical Survey who: 
are found unfit for general service are not to be invalided unless they are 
unfit for further service of any description, except in tho circumstances 
described in sub-parae (iv) below:- 


(aii) They should be classified as follows:- 
(a) Fait for Harbour Service; or 


(b) Fit for Shore Service only; and the period for which the limi- 
tation of duties applies should be stated and instructions given for 
re-survey. 


(444) Where dosirable, a recommendation should be made by tho Board of 
Survoy as to types of employment or modification of duties best suited to 
the inedical condition of the individual. 


(iv) Officers or men found pornanently unfit for goncral sorvico but fit 
for continued service in one of the above categorios arc to be retained 
for employment on such dutios until the ond of the period of tho present 
emergency (subject to paragraph 2 bolow) unless, in tho caso of Officors, 
they are rotired compulsorily on account of age or other roason in the 
meantime; or unless in tho case of any individual Officer no appointment 
should bo availablee In tho latter caso, and in the caso of a rating 
for whom no suitable vacancy exists in his own branch, the desirability 
of transferring the Officer or rating to another branch will be considered. 
If this is not practicable the Officer or rating will be invalided, the 
sick loavo, if any, allowed to the Officer in such a case boing reckoned 
from the date of the Admiralty decision that no employment is available 
and that the Officer cannot be transferred to anothor branch. 


2. No officer or rating is to be rotaincd for Harbour Service or for 
Shore Service if such service is likely to aggravate his -disability. 


Prior to Jue 1940 all cases wore to be fit for General Service. Those wfit 
were invalided. 
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Me@ical Categorics = Flying Personnel - October 194.3 
= still existing 


SECTION I 
Flying Medical Category 


medical categories indicating medical fitness to perform flying or 
ground duties within the standards laid down from time to time are recorded as 
follows:=- 


(1) The letter "A" represents "fitness for flying dutics". 
The letter "B" represents "fitness for ground duties". 


(2) The numerals 1, 2 and 3 placed after the letter "A" denote the type of 
flying duties for which an individual is medically fit, viz:= 


Aste «ft for full flying dutics as pilot 
Ae2. * fit for limited flying duties as pilot (see bolow) 
Ae3e fit for observer or T.AsG. (any limitations to be stated) 


(3) - The following limitations (to be written in full after the flying category) 
may be applied in the cases of categories A.2,. or A.3:= 


Duration of flight = to be stated both as regards individual flights and 
the total flying permitted in any one day. 


Limitation in height 
Limitation in acrobatics 


Single=cngine aircraft only. (Chiefly opplicd in cases with certain “4 
defects, 
Dual-fitted aircraft only and with another pilot. (Applicable to A,2, 


bo. only, ) 
Non-operational flying only 
Daylight flying only 
Not to fly over the sea 


The letter "p", "t" or “h" will be added after both "A" and "B" to indicate 
degree of unfitness or limitations of fitness as follows:~. 


permanently unfit 
temporarily unfit 
home service only 
Examples of flying medical categories:= 
he te Be temporarily unfit for oll flying duties 
- fit for ground duties at hom and 
abroad, 


A2hBh, (non=operational flying only) fit for non-operational flying duties at 
home = fit for ground duties at home, 


A3hB, (not to fly over 5,000 ft.) fit for observer or T.A.G, duticse at home 
but not to fly over 5,000 ft.- fit for 
ground duties at heme and abroad, 


December 1939 = October 1943 = Section I 


Medical Categories for flying - All Flying Personnel mst have a flying medical 
pp which will be instituted after the final medical cxamination for fitness 
or flying. 


After every medical examination o11 Flying Personnel will be categorised in 
respect of their medical fitness to perform both air and ground duties within the 
standards laid down from time to time in accor&ance with the following procedure :- 


(a) The letter "A" will represent "Fitness for Air Duties", The letter 
"B" will represent "Fitness for Ground Duties", 


2988 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


(bd) Numerals are placed after the letter "A" to denote the type of flying © 
for which a person is fit, viz:= 

1) Full flying duties 

2) Ldmited flying duties 

3) Combatant passenger (excluding piloting) 

4). Non=combatant passenger 


The following is a list of the limitations which a Medical Board may apply 
in the case of Category A,2:= 


(i) Duration of flight - this should be stated both as regards individual 
flights and the total flying permitted in any one day, 


(ii) Limitation in height. 
(444) Limitation in aerobatics. 


(iv) Single-engined aircraft only; this limitation is chiefly used in con- 
nection with certair. ear defects, 


(v) Dual-fitted aircraft only ond with another pilot. 
(vi) Non-operational flying only 
The particular limitation in each case will be nated on the form 
C. The letter "p", "t" or "h" is added after both "A" and "B" to indicate 
limitations of fitness as follows:- 
"p" Permanently unfit 
"t" temporarily unfit 
"h" hom service only 
A-category of "h" includes service in one of 
H.M. ships based on a home port, so long as 
the ship is not ordered to tropical waters, 


Examples:- 
AeoieBe indicates “fit for full flying duties at home and abroad", 
AeteB. indicates “temporarily unfit for “AyARGe fit for ground duties at 
home ox abroad," 
A. 2h, Beh,indicates "fit for limited flying duties at home and ground duties 
at home," 


Pilot and Observer Officers and Warrant Officers (P), (0), and (AG) 
Fit for full f duties as 
for 
Fit for linitea flying duties us pilot 
A2B Fit for ground duties 


Fit for observer or T.4.G. Duties (any limitations to be stated), 
A3B Fit for ground duties 


Fit = limited pilot duties at home oly 
A2h Bh (Pit for ground duties «t hone only 


Fit for observer or T.4.G. duties at hope oe 
A5h Bh (Pit for ground duties at home only 


Wit for Pilot duties at home only 
Ath B Pit for ground duties at home or sobroad 
Fit for limited pilot duties at hom: only 
A2hB (Pit for ground duties at home or abroad 
hB Pit for observer dutics at home 
AS Fit for prow. duties at home or abroad 
Temporarily unfit for all flying duties 
Atb Fit for ground duties at home or abroad 
Temporarily unfit for all flying dutics 
AtBt Temporarily unfit for ground dutics - 
Permanently unfit for. flying duties 
Apb Fit for ground duties 
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APPENDIX 
ARMY CATEGORIES 


(2) 


Army standard as regards physique 
and capabilities 


See to shoot and drive 

Can undergo severe strain 

Without defects of locomotion 

With only minor (remediable) disabilities 


See to shoot and drive 

Can undergo severe strain 

With slight defects of locomotion 

With only minor (remediable) disabilities 


See to drive 

Can undergo severe strain 

With or without slight defects of locomotion 
With only minor (remediable): disabilities 


See for ordinary purposes, but not shooting or 
driving 

Can undergo severe strain 

Without defects of locomotion 

With only minor (remediable) disabilities 


See for ordinary purposes, but not shooting or 
driving 

Can undergo severe strain 

With slight defects of locomotion 

With only minor (remediable) disabilities 


Sec to shoot and drive 

Can undergo considerable exertion not 
involving severe strain 

Without defects of locomotion 

With moderate degree of disabilities 


See to shoot and drive 

Can undergo considerable exertion not 
involving severe strain 

With slight defects of locomotion 

With moderate degree of disabilities 


See to drive . 

Can undergo considerable exertion not - 
involving severe strain 

With or without slight defects of locomotion 

With moderate degree of disabilities — 


See for ordinary purposes, but not shooting 
or driving 

Can undergo considerable exertion not 
involving severe strain 

With or without defects of locomotion 

With moderate degree of disabilities 


Physique and standard of vision are good 
enough for a higher category, but the man 
is placed in this category because of 
defective (Standard 3) hearing 


Any area in a theatre 


of war 


Any area in a theatre 


of war 


Any area in a theatre 


of war 


Any area in a theatre 


of war 


Any arca in a theatre 


of war 


L. of Co, base or 


garrisonuservice or 


other limited 
employment at home 
or abroad. 


Le of Ce, base or 
garrison service 
or other limited 
employment at 
home or abroad. 


Le of Ce, base or 
gorrison service 
or other limited 
employment at 
home or abroad. 


Le of Ce, base or 
gorrison service 
or other limited 
employment at 
home or abroad. 


Le of Ce, base or 
garrison service 
or other limited 
employment at 
home or abroad. 
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(1) | (3) 
men no: 
Category 
A 
2 
he 3 
| 
Ae 5 
7 
4 
| 
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(2) 


Army standard as regards physique 
and cepabilities 


See to shoct or drive 
Good heariug 
With marked defects of locomotion 


‘Can undergo severe strain, or 


Can undcrgp consideroble exertion not 
involving severe strain 


The standards laid down for categories A, 1 
to B, 7 cannot be attained, but is fit for 
service abroad as in colum 3. 


(a) The standards laid down for catagories 
4.1 to Be7 cannot be attained; or 


(b) Suffering from psychiatric disability 
likely to be aggravated by service abroad, 
but fit for home service. 

Temporazvily unfit 


The standards laid dow for categories 
Ae 1 to C. 2 cannot be attained. 


CLAIMS 


(3) 


Locality in which 
men may normally be 
employed 


Le of Ce, base or 
garrison service 
or other limited 
employment at 
home or abroad, 


Home service and 
limited employment 
abrood according 
to medical and 
physical capabili- 
tics. 


Capable of useful 
service at home 


only. 


Permanently unfit 
for any form of 
military service, 


The fact that a soldier is 41 years of age or over is indicated by inserting 
"X" between the prefix letter A or B and the category number, Cege AX3, BX5. 
The distinction is not made in Category C. 


The standards for officers are the same as for other ranks except that:= 


(a) The secondary classification (ise. figures after the letters) is not 
used, 


(b) Certain modifications are made in individual cases dependant upon the 
duties which the officer is required to perform 


It should be noted that while the above is the general position various . 
changes in classification were mode during the course of the war, and individual 
cases would of course have been classified according to the rules prevailing at 
the mentioned time. 
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AIR FORCE CATEGORIES 


The following infcrmation has been supplied by the Air Ministry: “Two distinct 
stems of medical classification were in use = one a method of recording fitness 
for RAF. flying, the other a mthod of recording fitness for non-flying duties, 
All officers of the R.A.F. regardless of whether or not they were employed on 
flying duties were medically categorised under the former system" 


The following is a list of the medical categories: 
METHOD OF RECORDING FITNESS FOR R.A.F. FLYING 


The letter "A" represents "fitness for air duties" and "BY represents "fit- 
ness for ground duties". Numerals are placed after the letter "A" to denote the 
type of flying for which the person is fit:- viz:- 


full flying duties 

limited flying duties 

combatant passenger i.e. air gunner, bomb aimer, observer etc. 
non-combatant passenger 


The letter "p" “t" or "h" is added after both "A" and "BY" to include limita~ 
tions of fitness as follows:= 


permanently unfit 
“ temporarily unfit 
"home service, including Western Lurope 


AIB - fit full flying duties and ground duties at home and abroad. 

fit limited flying duties and full ground duties at home and abroad, 

. A3B = fit combatant passenger duties and full ground duties at home and 
abroafl, 

4B - fit non-combatant passenger duties and full ground duties at home and 

ng — (ise. fit to hold commissioned rank as a ground duties 
officer). 

A2hBh indicates fitness for limited flying at home and ground duties at 
home ("p" and "t" are not employed in conjunction with a numeral). 

Atbt indicates temporary unfitness for all forms of air force duty. 


w 


Method of Recording Fitness for Non-Flying duties 


The standards of fitness are graded from I to IV and refer to all personnel 
who are not of commissioned rank or who are not engaged on flying duties. 


Grade I «= denotes fitness for full duties at home and abroad. 


L Grade II = denotes fitness for certain specified trades and refers to those 
who while suffering from disabilities disqualifying them from 
Grade I do not suffer from progressive organic disease, have fair 
hearing and vision are of moderate muscular development and are 
able to undergo a considerable amount of physical exertion not 
involving severe strain. Where a man has been placed in this 
grade solely on account of either defects of visual acuity or 
deformities of the lower extremities, or both, the letter "(a)" 
following by the words "vision" or "feet" in brackets will be 
inserted after the gradc ise. "crade II(a)(vision)" or "Grade II 
(a)(feet)" or "Grade and feet)", 


ores III = denotes those who present such marked physical disabilities or 
evidence ot past disease that they ure not fit for the amount 
of exertion required for Grade II, Airmen with this category 
are unfit for service overseas except that they may serve in 
Western Europe. 


Grede III = As for Grade III.W.E. but fit only for service in the United 
U.K. only Kingdom, 


Grede IV = Unfit all forms of Air Force service, 


54722 O—60-——_46 


General 6 &7 
Geo. 6. 
ce 39 


Appeals, 
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STATUTORY RULES AND ORDERS 
194.3 Noe 1594 
Le 54 


THE RULES OF THE SUPREME COURT (NO. 4&4), 1943 
DATED NOVEMBER 8, 1943, as amended 
BY & O. 1944 NO. 894 
L.35 


I, The following Order shall be inserted after Order 55D 
and shall stand as Order 55E:= 


"ORDER LVE" 
PROCEEDINGS UNDER HE PENSIONS APPEAL TRIBUNALS ACT, 194.3 


1. Proceedings on applications under the Pensions Appeal 
Tribunals Act, 1943, for leave to appeal against a decision of a 
Pensions Appeal Tribunal to the Judge of the High Court nominated 
by the Lord Chancellor for the purposes of the Act (hereinafter 
referred to as "the nominated Judge") and on appeals to the 
nominated Judge, shall be assigned to the King's Bench Division. 


2. (4) An application to the nominated Judge for leave to 
appeal shall not be made unless an application has been made to 
the Tribunal and has been refused, and shall be made within 
twenty-eight days of the date of the decision of the Tribunal to 
refuse leave to appeal, and may be made ex parte, [ insertea by 
S.R. & 0. 1944 Noo 894/1.35 


(2) The application shall be instituted by filing in 
the Crown Office and Associates’ Department a statement in writing 
setting forth:- 


(a) the name and description of the applicant; 


(bd) ‘the point of law in respect of which the applicant 
alleges that the decision of the Tribunal was erroneous; and 


(c) The date of the decision of the Tribunal to refuse leave 
to appeal. 


(3) If the application is made with the consent of the 
other party to the proceedings before the Tribunal, that fact may 
be included in the statement, 


(4) If the nominated Judge so directs, the Chairman of 
the Tribunal shall furnish to the nominated Judge a statement in 
writing of the reasons for the decision of the Tribunal to refuse 
leave to appeal, and where a statement is so furnished a copy 
thereof shall be sent from the Crown and Associates’ Department 
to the applicant. [inserted by S.R. & O. 19/4 Nos 894/35] 


(5) The nominated Judge may determine the application 
on the documents without a hearing or may direvt that the 
application be set down for hearlug in chamberse 


(6) Where the application is directed to be set down 
for hearing, notice of hearing shall be sent from the Crown Office 
and Associates' Department to the applicant, and where the appli- 
cation is determined without a hearing, a copy of the order shall 
be sent from that Department to the licant and to the other 
party to the proceedings before tho bunal, 


3. (4) An appeal to the nominated Judge against a decision 
of a Pensions Appe Tribunal as being erroneous int of law 
shall be instituted by originating notice of motion filed in the 
Crown Office and Associates' Department within twenty-eight days 
of the day on which leave to appeal has been granted, whether by, 
the nominated Judge or by the Tribunal, 


(a) 2 & 3 Geo. 6 Ce. 78. (b) 15 & 16 Geo, 5. Co 49 
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(2) The notice of motion shall state the question of 
law on which it is desired to appeal, the grounds of the appeal, 
and the date on which leave to appeal was granted, and whether 

such leave was granted by the nominated Judge or by the Tribunal. 


(3) The notice of motion shall be served on the res- 
pondent, and on the Chairman of the Tribunal against the decision 
of which the appeal is brought, at least six weeks before the time 
fixed by the notice for making the motion. 


(4) The Chairman of the Tribunal shall, within twenty- 
eight days of the service of the notice of motion or such further 
time as the court or the nominated Judge may allow, state a case 
setting forth the facts on which the decision appealed against was 
based and shall file the case in tho said Department, and shall 
serve a copy thereof upon the appellant and respondent 
respectively. 


(5) Any party may issue a summons returnable at the 
chambers of the nominated Judge for an order or dfrection on any 
matter of procedure. 


(6) At the hearing of the appeal the court shall whe 
power, if it thinks fit to order the case to be sent back to the 
Chairman of the Tribunal for amendment. 


(7) The decision of the court shall be embodied in an 
order and a copy of the order shall be sent by the proper officer - 
to the Chairman of the Tribunal and to the appellant and the 
respondent, 


4. Service of any document required or authorised to be 
served on the Minister of Pensions in proceedings under this Order 
Service on shall be effected by delivering or sending the document, addressed 
Minister of to the Treasury Solicitor, at his office at the Ministry of 
Pensionse Pensions, Sanctuary Buildings, 18, Great Smith Street, London, 
SeWete 


Costs. 5. Notwithstanding anything in Order LXV, Rule I, no order 
nd shall be made directing one party to pay to the other party the 
= costs of any proceedings under this Order, 


King's Bench 6. » The ordinary practice and rules of the King's Benoh 

Practice to Division shall, in so far as they are applicable, and are not 

apply. inconsistent with the Rules contained in this Order, apply to 
proceedings under this Order. 


he 
ay 

I. In Order LIX, Rule 26A (which relates to applications 
of for attachment in connection with proceedings before a court= 
n 
se 


martial) = 


(a) the f anne paragraph shall be substituted for 
par G 
Where the lication for attachment is made under 
tee 66 of the Naval Discipline Act or hee Dike 
n m3 or (3) of the Army Act or section 126 (1) or (3 
he Air Torce Act, the certificate 
dent of the court-martial shall accomp. ment 
affidavits required by Rule 3 (2). hus Order ,"; 


ioe (>) peregreph (6) shall te extended so as to apply the Rule 
i- 5 & 6 Geo. to proceedings before a naval service court formed in pur 
11 be Ce 340 suance of any Order made under the United States of America 
(Visiting Sonate) Act, 1942, and accordingly the words "by 
the United States Army" in that paragraph shall be omitted, 


w the Supreme Cour't,.1883 (which items rel to disbursements made 

e@ to a Commissioner for Oaths) the amounts A be allowed shall be 

8 — and in lieu thereof the following words shall be added to 

y e mi= 


"the amo comely paid. o the Commissioner", [Inserted 
by SR. & 0, 
se Rules may be cited as the Rules of the Supreme 
Dated the 8th day of November, 1943. 
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Abbreviations 
Absence: hearing in 
Aetiology unknown 


Aggravation 
category lowered 


death hastened by 
fibrositis 

general principles 
passed away 


effect on entitlement 


INDEX 


jurisdiction to decide 64 


proof that 
res judicata 


power of resistance lowered 26,48, 59 


presumption of 


44,59 


relevant to rank or marriage 70 


“remains aggravated" 


60 


removal of aggravating factor 62 


Air Force 
Air Force Order 


enabling Act 
entitling instruments 
officer of 

member of 

Polish Resettlement 
woman member 


Air reids 
evidence of 


Allowance 
dependants 


special hardship 

treatment 

wife and children 
Ankylosing spondylitis 


Appeals to High Court 
case remitted to Tribunal 
costs 


error in law 


10 to 15 
12 


10 
11 
44 
13 
11,13 


65 


35 


106 = 111 
408,110 
109 
107 


Appeals to High Court (contd, ) 


grounds for 


leave to appeal 
time for 


no appeal to Court of Appeal 
notice of motion 


ommission’ to produce evidence 


point of law not raised at 
hearing 


Appellant 
caution to 


cross-examination of 
evidence of 
failure to cross-examine 
hearing in absence of 
representation of 
resident overseas 
domiciliary visit of 
medical examination of 
Appendicitis 
Arterio-sclerosis 
Arthritis 
Assossnent Tribunals 
appellant resident outside 
United Kingdom 
burden of proof. 
caution to appellants 
constitution 
final assessments 
interim assessments 
jurisdiction of High Court 
procedure and evidence 
time limit for appeals 


Asthma 
bronchial 
nervous factor 
Atheroma 


107 


106 
106 


106 
108 
106 


106 


143 
85,86 
85 
86 
82,91,92 
81 
92,147 
92 
89,92 
104 


101 
101 


147 


139 


144 


14.5 


99 


55 
48 
61 
5 . 
| 
142 
= 
| 
35 140 
36 = 
58 14h. 
| 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 2995 


Paras, 
Attributable injuries 50 to 58 Burden of Proof (contd. ) 
after 15th August, 1943 39 conditions for award 44 
07 aggravation conceded 52 
arising after discharge 40 Indian Scamen 123 
06 
06 asthma 50,52 legal burden aA 
06 before 16th August, 1945 38 Mercantile Marine Scheme 115 
08 general principles 50 missile discharged by enemy 135 
06 hernia 50 Naval Auxiliary Personnel 421 
infection, arthritis due to 51 negative of 44 
06 
lowered power of resistance, under Art. & of 1946 
due to Royal Warrant 59,44 
al infectious disease 51 Buorger's disease 48, 54 
rheumsatoid arthritis 55 
af White paper of July, 1943 39 Carcinom., Seo Cancer 
36 
31,92 contents o 
Awards dissent 108 
4 conditions precedent to 40 
leave to appeal refused 108 
death, dn reapect.of 37 resignation of Chairman 106 
2 final 30 written decision of Tribunal 108 
92 review of 31 Causation 
"a" couse sufficient 42 
antecedent cause 42 
4 withheld for negligenoe or 
misconduct 71 asthma of 52 
4 
appeal against to assessment concurrent cause 
Tribunal 129 domestic trouble 43 
7 Blackout of lights 136 extraneous event 42,43 
Bladder (papillomatons tumour) 55,101 failure to report sick 47 
British Islands 117 foreseeability 42 
9 British ship 117 general principles 42 
4 Bronchitis immediate couse 
asthma duc to 52 
" 26,58 incidents normal to civil life 45 
5 4 
48, 5h intervening cause 42,4.3,135 
6 
civilian schome 133 45 
omd, 6459 (White paper) of troin 46 
2 July, 1943 39 
0 third party, by act of 42 
135 
combating the enemy 135 
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Chinese Seamen 


Civil Defence Volunteer 


of 129 
Civil Life 
incidents normal to 45 
Civilian Scheme 125 = 133 
appeals to Tribunal 69,131,132 
burden of proof 133 
death 132 
disablement 131 
enabling Act 4125 
entitlement 434 
incapacity for work 130 
scope of 127 
Claims . 
time limit for 33 
Coa stguards 122,134 
Combating the enemy 135 
burden of pu 135 
conflicting medical evidence 41 
death efter end of war service 48 
effect of 44 
entitlement appeals 41 
meaning of 44 
where no medical examination 44 
Conjecture 61,96 
Constitutional disease 
aetiology unknown 55 
"condition", meaning of 5k. 
| diathesis 52 
Costs 109 
Court of inquiry 
proceedings of 
Death 37 
aggravation 48 
cause of, unknown 49 
civilian Scheme 132 
entitlement by 37,48 


JUDICIAL REVIEW OF VETERANS’ 


124,134 Death (contd,) 


CLAIMS 
hastened 37,48 ,67 
typhoid fover 60 
Dental practitioners 
women in Air Force 15 
women in Royal Navy 6 
Derm titis 52,57 
Detached retina 401 
Detention 496,497,198, 124 
Diabetes mellitus 
Disability 
meaning of 27 
Disablement 28 
ampute.tion 
assessment of 29 
burden of proving 
certification of 29 
Civilian Scheme, under 131 
composite assessment of 29 
definition 28 
doofness 29 
disfiguremmt 29 
due to aggravation 29 
due to post-service 
factors 52,61 
entitlement without 40,66 
neurasthenia 30 
Dissominated sclerosis 52,55,107 
Documents 
official 79 
other 80 
Domestic trouble 43 
Domicilary visit 82 
duty of visitor 82 
report of 80,82 
appellant resident over= 
seas 92 
Duodenal ulcer 52,57 
Emergency 
end of present 425 
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Enabling Acts Entitlement Tribunals (oontd. ) 
Air Porce 10 1914=18 war 14.8 = 150 
Civilian Scheme . 125 public sittings 76 
Navy and Marines 2 75 
statoment of case Tl 
Seafaring Schemes 4412 
Welsh appeals Th. 
Pndocarditis 48 
Entitling anstrwacnts 
"Sndogenous" 101 Air Force 14 
Entitlement civilians 126 
124 after 15th August, 1913 38 
military forces 8 
before 16th August, 1943 38 
Navy and Marines 3,4 
Civilian Scheme 1354 
leps 
conditions of 40,41 5a, 55 
meaning of 28 traumtic 54. 
Mercantile Marine Scheme 115 Evidonce 
19414—1918 war 27,148 to 150 Chairman's notes 106 f 
1946 Royal Warrant, conflicting ; 44 
when no disablement 40 
Entitlement Tribunals corroboration 95 
appeals as to = cross-examina tion 85,86 
misconduct 71 
negligence 1 facts in issue 107 
rank or marriage 70 
given under influence of 
appeals by armod forces 66 drug 105 
appeals in absence 82,91,92 inadmissible at law 93 
eppeals on death 67 judicial notice Cm 
appeals, time limit for | an notes made at previous 
appeals, under Civilian é 
Scheme 9,134 
sea faring scheme 68, 13h of 85 
appellant not resident on oath 83 
in England 73,92 primry facts 107 
consti tution 63 proceedings of court of 
inquir 9h. 
decision of 90 ‘ 
rolevant facts 107 
dissents 64,90 ultimte facts 107 
issues before 66 Pacts in issue 107 
judicial functions 64. Fibrositis 61 
; "Fit for service, Fit for 
judicial notice 65 jon" 39 
majority decisions 64 Fleot Auxiliaries 5 
members, qualification of 63 Gastric ulcer 52,57 
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"Gainfully occupied" Loave (contd, ) 
meaning of 122 injuries during 26 
Gratuities Leukaemia 55 
minor injuries 30 
Light vessel service 118 
for officers 20 
"Long standing" 
for other ranks 20 decisions on 58 
to widows 20 opinion of medical member 58 
Harbour Marines = See Navy and Marines 
defined 136 and Naval forces 
Heart failure 96 Modical Categories Appendix 
lowering of 39559 
Hernia 
attributable 50 Medical evidence 
conflicting 44 
prediposition to 52 
d4njurious to appellant 102 
High Court 
appeals to 106 = 111 opinion admissible 100 
decisions of 141 ‘ text books 104, 
jurisdiction over Assessment wrong diagnosis ‘ 103 
Tribunals 14,5 
Medical member 
Hodgkins @isease 55 
evidence of, inadmissible 99 
Home Guard 16 to 19 
examination of appellant by 89 
- entitlement 18 P 
functions of 64.599 
member of 19 
opinion of, as to : 
war service in 19 "longstanding" 58 
osteo-arthritis 58 
warrant 18 predisposition 52 
pre-service injury 58,99 
Hydronephrosis 58 effects of physical 
strain 99 
Hypertension 101 
qualification of 63 
Hysteria 
aggravation of 135 Medicel Services Division 101 
Indian Seamen 123,134 Medical specialist, opinions 
of reference to 88 
Injurious Aot 135 
X-ray films 88 
meaning of 27 
Mercantile Marine Scheme 11h, 
mental 28,135 appeal to Tribunal 1155134 
physical 13551365137 burden of proof 115 
war injury 135 entitlement 115,134 
war risk injury 136 mariner 117 
war service injury 137 Merchant Navy 117 
Naval Order 120 
effect of 26 
pilotage and light vessel 
Government view 26 service 118 
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Merchant Navy 


Military forces 
entitlement 


entitling instruments 
member of 

officer in 

Royal prerogative 
Royal Warrants 

women members 


Minister of Pensions 
decision of 


judicial function 


Minister's medical Officers 
certificates of 


opinions of 


Misconduct 
of claimant 


of wife 
Myocardial degeneration 
Myocarditis 


Native ratings 
non-European 


Naval Auxiliary Personnel 


Naval forces 
member of 


naval officer 

warrant officer 

women member of 
Navigational lights 


Navy and Marines 
enabling Act 


entitling instrumonts 
Negligence = See misconduct 


19141918 war pensioners 
appeals by 


claim for new war service 


Nursing service 
Air Force 


Military forces 
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117 Nursing service (contd, ) 
naval 
27 Officers 
Air force 14 
8 military forces 2k. 
naval 7 
22 rotired 22 
24 Official documents 
disclosure of 79 
Organic disoasc 135 
Ostco arthritis 
23 opinion of modical mombor 58 
Ostcoclastoma 46 
Otitis media 57 
98 
Otosclcrosis 52 
64,104 Paget's disease 4A 
98,104 Papillomatons tumour of 
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ROYAL WARRANT 


Concerning Retired Pay, Pensions and other grants for Members 
of the Military Forces and of the Nursing and Auxiliary 
Services thereof disabled, and for the Widows, Children, 
Parents and other. Dependants of such Members deceased, in 
consequence of service after the 2nd September, 1939. 

GEORGE R. ' 

Preamble. 


WHEREAS We deem it expedient to make further provision concerning 
retired pay, pensions and other grants for members of the military forces and 
of the nursing and auxiliary services thereof disabled, and for the widows, 
children, parents and other dependants of such members deceased, in conse- 
quence of service after the 2nd September, 1939, and to provide for the adminis- 
tration of this Our Warrant by Our Minister of Pensions : 


Our Will and Pleasure is that the following provisions of this Our Warrant 
shall take effect accordingly and, except in the cases stated in the Warrant of 
Her Majesty Queen Victoria of the 27th October, 1884, and except as otherwise 
provided by statute, shall be established and obeyed as the sole authority 
in the matters herein treated of, so, however, that the terms of any other Warrant 
may, if more favourable, be applied i in the case of any person cligible thereunder 
and that no award already made to or in respect of any person under any 
previous Warrant shall be re-assessed to the ‘disadvantage of tnat person. 


PART I.—DEFINITIONS AND INTERPRETATION. 


1. Definitions.—In this Our Warrant the following expressions have, unless 
the context otherwise requires, the meanings hereby respectively assigned to 
them :— 


(1) “ adult dependant’’, in relation to a member of the military forces, 
for the purposes of Articles 17 and 20, means— 


(a) a person residing in the member’s home who is related to the member 
in any of the following ways and fulfils the following conditions, namely— 


(i) a grandfather or a father (including a stepfather) who is incapable of 
self-support ; 

(ii) a grandmother or a mother (including a stepmother) who is either 
a widow or is married to a husband who is incapable of self-support or 


has never been married ; 


(iii) a daughter (including a stepdaughter) who has attained the child’s 
age limit or a sister (including a half-sister or stepsister) who has attained 
the age of 16 years and has never been married or is married to a husband 
who is incapable of self-support or is a widow ; 


(iv) a brother (including a half-brother or stepbrother) who has attained 
the age of 16 years and is incapable of self-support ; or 


(6) an adult female person who, in the member’s home, looks after any 
“child of the member in respect of whom an allowance is being paid under 
Article 13, 17 or 20 ; 


being in each case a person who is in receipt of regular and substantial support 
or benefit from the member : 
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(2) * apprentice ” means a person who is undergoing full time training for 
any trade, business, profession, employment or vocation and is receiving not 
bers & nore than nominal wages : 


jary (3) “ approved institutional treatment’ means approved treatment in a 
ren hospital or similar institution : 

/ in (4) ‘‘ approved treatment ’’ means a course of medical, surgical or rehabilita- 
, tive treatment which it is certified that a member of the military forces should 


receive in consequence of any disablement in respect of which an award may be 
or has been made under this Our Warrant, but does not include any treatment 
which involves no or only occasional interruptions of the member’s normal 
employment : 


(5) “ child ’’, in relation to a member of the military forces, means— 


ni 
a (a) a legitimate child of the member ; 
Ows, (b) a legitimated child of the member ; 
nse (c) an illegitimate child of the member, who did not become legitimated 
nIs- upon the marriage of the member to the child’s mother or father ; 

(d) an illegitimate child of a male member, whose mother is, or was at 
rant the date of her death, an unmarried dependant living as a wife of the 


nt of member } 
(¢) an illegitimate child of the member, to whom subparagraph (c), (d@) or 


ority (h) of this paragraph does not apply, who was born not Jater than nine 
months after the material date and who— 


(i) where the member is disabled, has been regularly maintained in whole 


—_ or in part by the member up to the date of any award under this Our 
Warrant in respect of his disablement and, where the award is reviewed, 
up to the date of the review ; 

(ii) where the member is dead and the child was born before his death, 
nless was regularly maintained in whole or in part by the member up to the date 
d to of his death or, where the deceased was a male member, was the subject 

of an affiliation order which was in force at the date of his death ; 
TOS, (/) a stepchild of the member, who, where the member is disabled, is being 
regularly maintained in whole or in part by him, or who, where the member 
nber : ae was regularly so maintained by the member up to the date of his 
y— eath ; 


le of (g) a legally adopted child of the member ; 


(h) a foster-child, that is to say, a child who— 


ither (i) was on the material date being brought up and wholly or mainly 
rt or maintained by the member as his child ; and 

(ii) was so brought up and maintained for not less than six months (or 
rild’s such lesser period as the Minister may determine in the exceptional circum- 
ined stances of any case) prior to the date on which the member’s service 
band terminated ; and 

(iii) has continued to be so maintained, where the member is disabled, 
ined up to the date of any award under this Our Warrant in respect of his 


disablement and, where the award is reviewed, up to the date of the review 
, or, where the member is dead, up to the date of his death : 
oak (6) “ child’s age limit *, in relation to a child or juvenile dependant of a 
member of the military forces, means— 
(a) where the member was an officer or warrant officer, class I, the age of 
18 years ; or 
(b) in any other case, the age of 16 years 
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mn depentiens in relation to the dependency of a person upon a deceased 
member of the military forces before his death, means dependent by reason of 
the receipt of regular and substantial support or benefit from the member— 
(a) where his death occurred during his service, throughout the period 
of six months ending with his death ; or 
(6) in any other case, throughout the period beginning six months prior 
to the termination of his service and ending with his death ; 
or throughout such other period as the Minister may determine in the 
exceptional circumstances of any case : 


(8) ‘‘ disablement ” means —_ or mental injury or damage, or loss of 
physical or mental capacity, and “ disabled ” shall be construed accordingly : 


(9) “* eligible dependant ”’, in relation to a course of approved treatment, 
means a person who is an eligible member of the family or who would be an 
eligible member of the family if, for any date mentioned in paragraphs (5) and 
(11) of this Article, and for the date specified in paragraph (29) of this Article 
as the terminating date of the period therein mentioned, there were substituted 
the date of the commencement of that course of treatment : 


(10) ‘* eligible member of the family ”’, in relation to a member of the military 


forces, means the wife, husband, unmarried dependant living as a wife, or a 
child, of the member : 


(11) “ husband ”, in relation to a member of the military forces, means a 
husband whose marriage to the member took place not later than the materia! 
date, and “ widower” shall be construed accordingly : 


(12) “* incapable of self-support ”, in relation to any person, means incapable 
of supporting himself solely by reason of— 
(a) physical or mental infirmity of a permanent or prolonged nature ; or 
(b) old age ; or 
(c) being a juvenile dependant : 
(13) “ injury ” includes wound or disease : 


(14) “ juvenile dependant ”’, in relation to a deceased member of the military 
forces, means a brother, sister, half-brother, half-sister, stepbrother, stepsister 
or grandchild of the member, who has not attained the child’s age limit : 


(15) “* material date’, in relation to any child of a member of the military 
forces to whom subparagraph (e) or (h) of paragraph (5) of this Article applies, 
or in relation to a husband of a member of the military forces, means the date 
on which the member sustained the wound or injury, or was first removed from 
duty on account of the disease, on which the claim under this Our Warrant in 
respect of his disablement or death is based, or, if there was no such occurrence, 
the date of the termination of his service : 

Provided that, where the member suffered aggravation of the injury (being 
aggravation which, in the case of death, persisted until death) as a result of 
service— 

(a) in the case of a child to whom subparagraph (e) of paragraph (5) of 
this Article applies, after or within nine months before the birth of the child ; 
or 


(d) in the case of a foster-child, after the date on which the member began 
to bring up and maintain the child as his child ; or 
(c) in the case of a husband, after the date of his marriage to the member : 


the expression “ material date” in relation to that child or husband shall 
mean the date on which the member’s service terminated : 
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(10) “* member of the military forces ’’ means an officer holding a commission 
in, or a soldier of, Our Army, whose unit is based in the United Kingdom or 
the Isle of Man, but does not include— 

(a) a member of the Army Audit Staff who holds a commission in 
connection with the performance of his duties as such ; 


(b) a retired officer, Army pensioner or other person to whom Article 499 
or Article 1127 of the Pay Warrant is applicable ; 


(c) a person who is by the terms of his service excluded from the benefits 
of this Our Warrant, or whose conditions of service include other provisions 
of a like nature ; 


(d) a person who is a member of a category or class which We may 
specifically exclude from the benefits of this Our Warrant ; 


(e) a member of the Polish Resettlement Corps ; 
and, except where the context otherwise requires, any provision of this Our 
Warrant relating to a member of the military forces shall be construed as 
relating also to a woman member of the military forces and as relating to a 
person whose service as such a member or woman member has terminated : 


(17) “‘ member of the Territorial or Reserve Forces *’ means a member of 
the military forces who is— 
(a) a member of the Regular Army Reserve of Officers (including the 
Supplementary Reserve of Officers) ; 
(b) a member of the Royal Army Reserve or of the Supplementary Reserve, 
including the Militia ; 
(c) a member of the Territorial Army (including the Territorial Army 
Reserve of Officers) ; 
(d) a member of the Auxiliary Territorial Service (Territorial Army), or 
of the Women’s Royal Army Corps (Territorial Army) ; 
2 : member of the Territorial Army Nursing Service or the reserve 
thereof; 
but does not include sucha member of the Territorial or Reserve Forces 
during any period when he is embodied or mobilized : 


(18) “ the Minister” means Our Minister of Pensions : 


(19) ‘* officer ’’ means a member of the military forces holding a commission 
in Our Army, or a woman member of the military forces of officer status : 


(20) “ old age’, in relation to any person, means the attainment of the age 
of 65 years by a male person or of the age of 60 years by a female person : 


(21) “ other dependant ” in relation to a deceased member of the military 
forces, means a grandparent, step-parent, brother, sister, half-brother, half- 
sister, stepbrother, stepsister or grandchild of the member : 


(22) “ parent”, in relation to a deceased member of the military forces, 
means— 

(a) a person of whom the member was a legitimate, legitimated or illegiti- 
mate child ; or 

(b) a person who had legally adopted the member ; or 

(c) a person who, for a period of five years (or such lesser period as the 
Minister may determine in the exceptional circumstances of any case) during 
the minority of the member, acted in the place of a parent to, and wholly or 
mainly maintained, the member ; or 
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(d) a person who, for such period as is mentioned in subparagraph (c) of 
this paragraph, was the spouse (not being a separated spouse) of a person 
fulfilling the conditions set out in that subparagraph : 

(23) “ Pay Warrant’ means Our Warrant of the 29th February, 1940, as 
amended by any subsequent Warrant, or any Pay Warrant substituted therefor : 


(24) “* public funds ” means moneys provided by Parliament or the Parliament 
of Northern Ireland, moneys the payment whereof is a charge on the Consolj- 
dated Fund of the United Kingdom or of Northern Ireland, moneys provided 
by any general or local rate or by a fund established under or by virtue of any 
public, general or local Act, and moneys payable under any enactment, ordi. 
nance, regulation or other instrument forming part of the law of any place 
outside the United Kingdom : 


(25) “* service ”, in relation to a member of the military forces, means service 
as such a member for any period after the 2nd September, 1939 : 


(26) “* soldier ”” means a member of the military forces who is not an officer : 


(27) “‘ student ” means a person who is receiving full time instruction at a 
university, college, secondary school or technical school, or at any other 
establishment which, in the opinion of the Minister, is a comparable educational 
establishment : 


(28) “ termination ”’, in relation to service as a member of the military forces, 
means termination of service as such a member by reason of retirement, 
discharge, demobilisation, transfer to the Reserve or in any other manner : 

Provided that— 

(a) where the member renders service during more than one period, it 
means the date, having regard to the foregoing provisions of this paragraph, 
of the end of the period which is relevant in the circumstances of his case ; 


(b) in relation to service as a member of the Territorial or Reserve Forces, 
for the purposes of Article 9(1) only, it means the date of his retirement, 
discharge from his engagement or the date, if earlier, of his death ; 


and “* terminated ” shall be construed accordingly : 


(29) “* unmarried dependant living as a wife”, in relation to a member of 
the military forces, means a person wholly or substantially maintained by the 
member on a permanent bona fide domestic basis throughout the period 
beginning six months prior to the commencement of his service and continuing, 
where the member is disabled, up to the date of any award under this Our 
Warrant in respect of his disablement and, where the award is reviewed, up to 
the ag of the review or, where the member is dead up to the date of his 
death : 


(30) “*‘ woman member of the military forces ” means a woman who is— 

(a) commissioned or enlisted as a member of the military forces ; 

(b) a medical or dental practitioner employed with the Royal Army 
ramp Corps or the Royal Army Dental Corps with relative rank as an 
officer ; 

(c) enrolled in Queen Alexandra’s Imperial Military Nursing Service or 
the reserve thereof ; 

(d) enrolled in the Territorial Army Nursing Service or the reserve thereof ; 

(e) enrolled in the Auxiliary Territorial Service (other than a member of 
the Polish Resettlement Section (Auxiliary Territorial Service)) ; 

(f) a member of a Voluntary Aid Detachment enrolled for employment 
under our Army Council. 
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2. Interpretation.—(1) The Interpretation Act, 1889, shall apply to the 
interpretation of this Our Warrant as it applies to the interpretation of an Act 
of Parliament. 


(2) References in this Our Warrant to any enactment shall, unless the context 
otherwise requires, be construed as references to that enactment, as amended 
by or under any other enactment or order, and to any other enactment sub- 
stituted therefor. 


(3) Where any matter is required by this Our Warrant to be certified, that 
matter shall be determined— 

(a) where a Tribunal constituted under the Pensions Appeal Tribunals 
Act, 1943, has given a decision under that Act upon that matter, in accordance 
with that decision, or, if an appeal from that decision is brought under that 
Act, in accordance with the decision on that appeal ; 


(b) where no such decision has been given and the matter involves a 
medical question, in accordance with a certificate on that question of a 
medical officer or board of medical officers appointed or recognised by the 
Minister for the purpose : 


Provided that, where that question appears to the Minister to raise a serious 
doubt or difficulty, he may obtain the opinion thereon of one or more of a 
panel of independent medical experts nominated by the President of the Royal 
College of Physicians, the Royal College of Surgeons or the Royal College of 
Obstetricians and Gynaecologists, and in that case the matter involving that 
question shall be determined in accordance with that opinion. 


(4) For the purposes of this Our Warrant, a person shall be treated as having 
attained the age of 16 years at the commencement of the sixteenth anniversary 
of the day of his birth and similarly with respect to any other age. 


(5) For the purposes of this Our Warrant— 

(a) a person may be treated as being in receipt of any retired pay, pension, 
allowance or other continuing benefit awarded to him under this Our Warrant 
notwithstanding that the retired pay, pension, allowance or other benefit, or 
any part thereof, is, by virtue of any provision of this Our Warrant, being 
administered or otherwise applied for any purpose or paid to some other 
person ; 

(b) where an allowance awarded in respect of a child under this Our 
Warrant is withheld or reduced under Article 55, a widow or an unmarried 
dependant living as a wife of a deceased member of the military forces who 
has the child under her control or in her charge may be treated as being in 
receipt of the allowance notwithstanding that it is so withheld or redu 


(6) For the purposes of this Our Warrant, any question as to whether a 
person— 

(a), is the legally adopted child of a member of the military forces, or a 
person who has legally adopted a member of the military forces, shall be 
determined as if any legal adoption effected by the spouse (not being a 
separated spouse) of the member or person had been effected by the member 
or person ; or 

(b) is the grandparent, step-parent, brother, sister, half-brother, half-sister, 
stepbrother, stepsister, daughter or grandchild of a member of the military 
forces, shall be determined as if— 

(i) any child legally adopted by two spouses jointly, or by one of two 
spouses (not being separated spouses), were the legitimate child of those 
spouses ; 
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(ii) any child legally adopted by a person having no spouse, or separated 
from his spouse, were the legitimate child of that person ; 

(iii) any illegitimate child had been born the legitimate child of his 
father and mother. 


(7) Any condition or requirement laid down in this Our Warrant for an award 
or the continuance of an award, or relating to the rate or amount of an award, 
shall, except where the context otherwise requires, be construed as a continuing 
condition or requirement, and accordingly the award, rate or amount shall 
cease to have effect if and when the condition or requirement ceases to be 
fulfilled and shall be subject to variation from time to time in accordance with 
the condition or requirement. 


PART II.—GENERAL PRINCIPLES OF AWARDS. 


3. Basic condition of awards.—Under this Our Warrant awards may be made 
where the disablement or death of a member of the military forces is due to 
service. 
4. Entitlement where a disablement is claimed or death takes place not later 
than seven years after the termination of service.—({1) Where, not later than 
seven years after the termination of the service of a member of the military 
forces, a claim is made in respect of a disablement of that member, or the death 
occurs of that member and a claim is made (at any time) in respect of that | 
death, such disablement or death, as the case may be, shall be accepted as due | 
to service for the purposes of this Our Warrant provided it is certified that— 

(a) the disablement is due to an injury which— 

(i) is attributable to service ; or 

(ii) existed before or arose during service and has been and remains 
aggravated thereby ; or 


(b) the death was due to or hastened by— 
an ifjury Was attributable to service ; or 

(ii) the aggravation by service of an injury which existed before or 
arose during service. 

(2) Subject to the following provisions of this Article, in no case shall there 
be an onus on any claimant under this Article to prove the fulfilment of the 
conditions set out in paragraph (1) of this Article and the benefit of any reason- 
able doubt shall be given to the claimant. 


(3) Subject to the following provisions of this Article, where an injury which 
has led to a member’s discharge or death during service was not noted in a 
medical report made on that member on the commencement of his service, 
a certificate under paragraph (1) of this Article shall be given unless the evidence 
shows that the conditions set out in that paragraph are not fulfilled. 


(4) In the case of a member of the Territorial or Reserve Forces, the provisions 
of paragraphs (2) and (3) of this Article shall not apply to any claim made in 
connection with his service as such a member but— 

(a) a disablement or death shall be certified in accordance with paragraph (1) 
of this Article if it is shown that the conditions set out in this Article and 
applicable thereto are fulfilled ; 

(b) where, upon reliable evidence, a reasonable doubt exists whether the 
conditions set out in paragraph (1) of this Article are fulfilled, the benefit 
of that reasonable doubt shall be given to the claimant. 
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Where there is no note in contemporary official records of a material 
fact on which the claim is based, other reliable corroborative evidence of that 
fact may be accepted. 


5. Entitlement where a disablement is claimed or death takes place more than 
seven years after the termination of service.—{1) Where, after the expiration 
of the period of seven years beginning with the termination of the service of a 
member of the military forces, a claim is made in respect of a disablement of 
that member, or in respect of the death of that member (being a death occurring 
after the expiration of the said period) and the member was at the time of his 
death, or at any time previously thereto had been, in receipt of a pension awarded 
by the Minister in respect of an injury which was a cause of his death, such 
disablement or death, as the case may be, shall be accepted as due to service 
for the purposes of this Our Warrant provided it is certified that— 

(a) the disablement is due to an injury which— 

(i) is attributable to service ; or 

(ii) existed before or arose during service and has been and remains 
aggravated thereby ; or 


(b) the death was due to or substantially hastened by— 
(iy an injury which was attributable to service ; or 


(ii) the aggravation by service of an injury which existed before or 
arose during service. 


(2) A disablement or death shall be certified in accordance with paragraph (1) 
of this Article if it is shown that the conditions set out in this Article and 
applicable thereto are fulfilled. 


(3) The condition set out in subparagraph (a) (ii) of paragraph (1) of this 
Article, namely, that the injury on which the claim is based remains aggravated 
by service, shall not be deemed to be fulfilled unless the injury remains so 
aggravated at the time when the claim is made, but this paragraph shall be 
without prejudice, in a case where an award is made, to the subsequent operation 
of paragraph (7) of Article 2 of this Our Warrant in relation to that condition. 


(4) Where, upon reliable evidence, a reasonable doubt exists whether the 
conditions set out in paragraph-(1) of this Article are fulfilled, the benefit of 
that reasonable doubt shall be given to the claimant. 


(5) Where there is no note in contemporary official records of a material 
fact on which the claim is based, other reliable corroborative evidence of that 
fact may be accepted. 


(6) For the purposes of this Article the expression “* pension ” shall include 
retired pay, disablement addition, weekly allowance or gratuity, or an allowance 
in respect of a period of approved treatment. 


6. Serious negligence or misconduct.—The Minister may withhold, cancel or 
reduce any award which may be or has been made under this Our Warrant in 
respect of the disablement or death of a member of the military forces in any 
case in which the injury on which the claim to the award is based was caused 
or contributed to by the serious negligence or misconduct of the member, or 
in any case in which the death of the member was so caused or contributed to. 


7. Rank or status.—({1) Where, for the purposes of any award under Part III, 
IV or V of this Our Warrant (including any award under any Article in those 
Parts made by virtue of Part VI) in respect of the disablement or death of a 
member of the military forces, the member’s rank has to be determined, it shall 
be determined by reference to the relevant rank of the member. 
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(2) Subject to the following provisions of this Article, the relevant rank of a 
member shall be whichever is the highest of the following ranks, namely— | 

(a) the substantive rank held by him on the date on which he was last on | 
full pay prior to the termination of his service ; 

(6) where on that date he held war substantive rank, or paid temporary 
or paid acting rank which would then have been allowed to reckon for the 
purpose of calculating service retired pay or the rank element of a service 
pension if he were eligible for such retired pay or pension, that war sub- 
stantive rank, or paid temporary or paid acting rank, as the case may be; 

‘ (c) the substantive, war substantive, paid temporary or paid acting rank | 
held by the member on any of the following dates, namely— 
(i) the date on which he sustained the wound or injury, or was first 
removed from duty on account of the disease, on which the claim to the 
award is based ; 
(ii) where the member suffered aggravation of the injury on which the 
claim to the award is based (being aggravation which, in the case of death, 
persisted until death) as a result of service after the date mentioned in 

subparagraph (c) (i) of this paragraph, the date of the removal from duty , 

on account of the aggravation, or, if there was no such removal from duty, ' 

the date of the termination of his service ; . 

(d) in the case of an award in respect of the death of a member who held 
brevet rank, that rank, so, however, that the brevet rank of colonel shall ' 
be treated as being the relevant rank of lieutenant-colonel. 


(3) In the case of a member of the Territorial or Reserve Forces, the relevant I 
rank shall be— t 
(a) the paid rank held by him, or, where pay was not in issue, the rank , 
for which pay would have been in issue if the member had been entitled to 
receive pay, on the date on which he sustained the wound or injury, or on I 
which he was first removed from duty, on account of the aivenee, on which I 
the claim to the award is based ; or 
(b) if there was no such occurrence, the highest rank leacestninad in I 
accordance with the provisions of subparagraph (a) of this paragraph) held ; 
by him during the relevant period of service ; or : 
(c) where the member suffered aggravation of the injury on which the 
claim to the award is based (being aggravation which, in the case of death, 
persisted until death) as a result of service after the date or period mentioned J | 
in subparagraphs (a) and (b) of this paragraph, the date of the removal from 0 
duty on account of the aggravation, or, if there was no such removal from b 
duty, the highest rank (ascertained in accordance with the provisions of J n 
subparagraph (a) of this paragraph) held by him during such service. t! 


(4) Where an award is payable in respect of the disablement or death of a ; 
member by reason of more than one injury, and different ranks would, under 
the foregoing provisions of this Article, be relevant to the different causes leading 
to the disablement or death— 

(a) an award under Part III or IV of this Our Warrant shall be at a 
composite rate having regard to the disabling effect of each such cause and 
the relevant rank appropriate thereto ; and 0 

(b) an award under Part V of this Our Warrant shall be based upon the i 
highest of those different relevant ranks. 


who has been recalled to service or otherwise taken into employment as a | 1 
commissioned officer, the relevant rank shall be the rank in which he was | st 
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employed, or the rank appropriate to the appointment in which he was employed, 
at the date on which he was last on full pay prior to the termination of his 
service, or at any of the dates mentioned in paragraph (2) (c) of this Article, 
whichever is most favourable. 


(6) The classification of the ranks of soldiers set out for pension purposes 
in the Pay Warrant shall have effect for the purposes of this Our Warrant. 


(7) For the purposes of any award under this Our Warrant, a Chaplain shall 
be treated as holding the rank which is laid down as appropriate in his case in 
the Pay Warrant. 


(8) The foregoing provisions of this Article shall, where appropriate, apply 
in relation to women members of the military forces, any reference to a rank 
being treated where necessary as a reference to a status equivalent to that rank. 


PART III.—AWARDS IN RESPECT OF DISABLEMENT. - 


8. Application of Part III.—({1) Under this Part of this Our Warrant awards 
may be made in respect of the disablement of a member of the military forces 
which is due to service. 


(2) This Part of this Our Warrant shall have effect subject, in the case of 
any award which may be made under Part VI, to the provisions of that Part. 


9. General conditions of awards in respect of disablement.—({1) An award in 
respect of the disablement of a member of the military forces shall not be made 
to take effect before the termination of his service or, in the case of an officer 
on the active list, while he is in receipt of unemployed pay or half pay. 


(2) The Minister may withhold or reduce an award in respect of the disable- 
ment = an officer whose service is terminated voluntarily or on account of 
misconduct. 


(3) For the purposes of an award in respect of disablement (which may be 
made provisionally or upon any other basis), the degree of that disablement 
shall be assessed on an interim basis, unless the member’s condition permits a 
final settlement of the extent, if any, of that disablement. 


10. Determination of degree of disablement.—({1) Subject to the following 
provisions of this Our Warrant, the degree of the disablement due to service 
of a member of the military forces shall be assessed by making a comparison 
between the condition of the member as so disabled and the condition of a 
normal healthy person of the same age and sex, without taking into account 
the earning capacity of the member in his disabled condition in his own or 
any other specific trade or occupation, and without taking into account the 
effect of any individual factors or extraneous circumstances : 

Provided that, where such disablement is due to more than one injury, a 
composite assessment of the degree of disablement shall be made by reference 
to the combined effect of all such injuries. 


(2) The degree of disablement assessed as aforesaid shall be certified by way 
of a percentage, total disablement being represented by 100 per cent. (which 
shall be the maximum assessment) and a lesser degree being represented by 
such percentage as bears to 100 per cent. the same proportion as the lesser 
degree of disablement bears to total disablement, so, however, that a degree of 
disablement of 20 per cent. or more shall be certified at a percentage which is a 
multiple of ten, and a degree of disablement which is less than 20 per cent. 
shall, except in a case to which Table 1 in the Third Schedule applies, be 
certified in the manner required by Table 2 or 3 in that Schedule. 
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(3) Where a disablement is due to an injury specified in the First Schedule 
or is a disablement so specified, and, in either case, has reached a settled con- 
dition, the degree of that disablement shall, in the absence of any special features, 
be certified for the purposes of this Article at the percentage specified in that 
Schedule as appropriate to that injury or to that disablement. 


(4) Where a member of the military forces has sustained a minor injury 
specified in Table 1 in the Third Schedule as well as some other disablement 
due to service, the degree of which is less than 100 per cent., and a composite 
assessment of the one of the disablement from both causes is no higher than 
the assessment for the other disablement alone, this Article shall have effect so 
as to authorise an award under Article 12 in respect of the minor injury as 
well as an award under Article 11 or 12 in respect of the other disablement. 

(5) The degree of disablement certified under this Article shall be the degree 
= disablement for the purpose of any award in respect thereof under this Our 

arrant. 


11. Pensions for disablement.—A member of the military forces the sours 
of whose disablement is not less than 20 per cent. may be awarded retired pa 
or a pension at whichever of the rates set out in the Tables in the Second Schedule 
is appropriate to his rank or status and the degree of his disablement. 


12. Gratuities and weekly allowances for minor disablement.—A member of 
the military forces the degree of whose disablement is less than 20 per cent. 
may be awarded a gratuity, or a weekly allowance with or without a terminal 
gratuity, in accordance with the appropriate Table in the Third Schedule. 


13. Allowances for eligible members of the family.—(1) Where a member of 


the military forces is awarded retired pay or a pension under Article 11, allow- 
ances in respect of the eligible members of the family may be awarded in 


accordance with the following provisions of this Article. 
(2) An allowance under this Article in respect of an eligible member of the 


family shall be at such proportion of the rates set out in the following Table 
as corresponds to the degree of the disablement which may give title to that 


allowance :— 


TABLE 


Rate for 100 per cent. disablement 


Eligible member of the family 
Officers Other ranks 
(yearly rate) (weekly rate) 
£ s. d. 
wife, husband, or unmarried dependant living as 
(8) children 
(i) if an allowance under (@) is in issue— 
h child 30 71 6 
(ii) if n°. allowance under @) is in issue— 
first child 7 36 10 0 
each other child 30 7 6 


(3) The award, continuance and amount of any allowance in respect of 2 
wife, husband or child who is living apart from the member shall be at the 
discretion of the Minister. 

(4) No allowance shall be awarded in respect of a husband unless— 

(a) he has been in receipt of regular and substantial support or benefit 
from the member throughout the period beginning (unless the Minister 


otherwise determines in the exceptional circumstances of any case) not less 
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than six months prior to the termination of her service, and continuing up to 
the date of any award under this Our Warrant in respect of her disablement 
and, where the award is reviewed, up to the date of the review ; and 


(b) he is incapable of self-support and in need. 


(5) No allowance shall be granted in respect of an unmarried dependant 
living as a wife unless she has in her charge a child of the member in respect of 
whom an allowance may be awarded under this Article. 


(6) Where a woman member has a husband (whether married to her before 
or after the material date), no allowance shall be awarded to her in respect of 
any child of whom the husband is the father, or who has been legally adopted 


by the husband, unless the conditions set out in paragraph (4) of this Article 


for the award of an allowance in respect of the husband are fulfilled. 


(7) Subject to the provisions of paragraph (8) of this Article, an award of 
an allowance under this Article shall not be made or continued in respect of 
a child who has attained the child’s age limit. 


(8) An award of an allowance under this Article may be made or continued 
in respect of a child who has attained the child’s age limit where that child— 
(a) is a student or an apprentice ; or 
(b) is incapable of self-support by reason of an infirmity which arose before 
he attained the child’s age limit ; 
and the circumstances of the case are, in the opinion of the Minister, such as 
to justify the award or its continuance. 


14. Education allowances.—({1) A member of the military forces who is in 
receipt of retired pay or a pension under Article 11 may be awarded an allowance 
in respect of a child (including a child to whom Article 17 (3) (e) (ii) applies) for 
the purpose of his education if— 

(a) the child has attained the age of 5 years ; and 

(b) the circumstances of the family are such as to require it ; and 

(c) the Minister is satisfied that the type of education which the child is 
receiving, or is to receive, is suitable for the child. 

(2) The amount of an allowance under this Article shall be determined by the 


Minister, but the total payments made in respect of any period of twelve months 
shall not exceed £80 in respect of any one child. 


15. Allowances for constant attendance.—Where a member of the military 


forces is in receipt of retired pay or a pension under Article 11 in respect of 
disablement the degree of which is 100 per cent., and it is shown to the satisfac- 


tion of the Minister that constant attendance on the member is necessary on 
account of the disablement, he may be awarded an allowance at a rate not 
exceeding £100 a year in the case of an officer or 20s. a week in any other case : 

Provided that in an exceptional case of very severe disablement the allowance 
may, subject to such conditions as the Minister may determine, be increased 
to a rate not exceeding £104 a year in the case of an officer or 40s. a week in 
any other case. 


16. Allowances for wear and tear of clothing.—(1) Where a member of the 
military forces who is in receipt of retired pay or a pension under Article 11 in 
respect of an amputation regularly wears an artificial limb, he may be awarded 
an allowance in respect of wear and tear of clothing at whichever of the following 
rates is applicable, namely :-— 


(a) where he wears a single artificial limb (other than a tilting-table limb), 
£5 a year ; or 
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(0) where he wears a tilting-table limb or more than one artificial limb, 
£8 a year. 


(2) In any other case in which the Minister is satisfied that as a result of the 
pensioned disablement there is exceptional wear and tear of the member's 
clothing, an allowance not exceeding £8 a year may be awarded. 


17. Allowances for unemployable pensioners.—(1) Eligibility. Where a 
member of the military forces is in receipt of retired pay or a pension under 
Article 11 in respect of disablement so serious as to make him unemployable, 
he may be awarded allowances in accordance with such of the provisions of 
this Article as may be appropriate in his case : 

Provided that— 


(a) such a member may be deemed to be unemployable although in recei 
of earnings which are, in the opinion of the Minister, unlikely to exceed £52 
a year ; 


(6) such a member shall not be eligible for any award under this Article 
if he is in receipt of a retirement pension (not being contributory old age 
pension) under the National Insurance Act, 1946, or under any legislation 
in Northern Ireland corresponding to that Act or under the law of any place 


outside the United Kingdom which, in the opinion of the Minister, is analo- 
gous to that Act. 


(2) Supplementation of retired pay or pension. A member of the military 
forces coming within paragraph (1) of this Article may be awarded an 
allowance, by way of supplement to his retired pay or pension, at the rate of 
£78 a year in the case of an officer, or 30s. a week in any other case : 


Provided that, in computing the said rates, account shall be taken, to such 
extent as the Minister may think fit, of any of the following benefits for which 
the m«.nber may be eligible— 


(a) sickness or disablement benefit under the law of any place outside the 
United Kingdom which, in the opinion of the Minister, is analogous to 
benefits under the National Insurance Act, 1946, or under any corresponding 
legislation in Northern Ireland ; 


(b) a contributory old age pension or a widow’s basic pension under the 
National Insurance Act, 1946, or under any legislation in Northern Ireland 
corresponding to that Act or under the law of any place outside the United 
Kingdom which, in the opinion of the Minister, is analogous to that Act. 


(3) Additional allowances for dependants. Where a member of the’ military 
forces is awarded an allowance in accordance with paragraph (2) of this Article, 
there may also be awarded to that member additional allowances in accordance 
with the following provisions of this paragraph — 


(a) Where an allowance has been awarded under Article 13 in respect of 
a wife, husband or unmarried dependant living as a wife, and the degree of 
the disablement of the member is less than 100 per cent., that allowance may 
be increased to the rate which would be appropriate under that Article if 
the degree of the disablement of the member were 100 per cent. 


(b) In the case of a woman member of the military forces, an allowance 
may be awarded in respect of a husband to whom she was married after the 
material date, at the rate and subject to the conditions which would be 
appropriate under Article 13 if the husband were an eligible member of the 
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- family and the degree of disablement of the woman member were 100 per cent., 
and any such allowance shall be treated as an allowance under (a) of the 
Table in Article 13 (2) for the purpose of determining the rate of any allowance 
for a child under Article 13 or under subparagraph (e) of this paragraph. 


(c) Where an allowance has been awarded under Article 13 in respect of 
a wife, husband or unmarried dependant living as a wife, and the degree of 
the disablement of the member is 100 per cent., or where an allowance for such 
a person has been increased or awarded under subparagraph (a) or (5) of this 
paragraph, the rate of the allowance may be increased, or further increased, 
as the case may be, by £6 a year in the case of an officer, or 6s. a week in any 
other case, if the Minister thinks fit having regard to the financial circumstances 
of the person in respect of whom the allowance has been granted. 


(d) Where the member is not in receipt of an allowance under Article 13 
or under subparagraph (b) of this paragraph in respect of a wife or husband 
(whether married to the member before or after the material date) or unmarried 
dependant living as a wife, an allowance may be awarded in respect of an 
adult dependant at the rate of £42 a year in the case of an officer, or 16s. a 
week in any other case, if the Minister thinks fit having regard to the financial 
circumstances of the person in respect of whom the allowance is claimed : 


Provided that— 


(i) the member of the military forces shall not be awarded an allowance 
in respect of more than one adult dependant ; 


(ii) where an attitional allowance is awarded under this paragraph and an 
allowance is payable in respect of a first child under (6) (ii) of the Table in 
Article 13 (2), or under the said (5) (ii) as increased by subparagraph (e) (i) 
of this paragraph, or under subparagraph (e) (ii) of this paragraph, as the 
case may be, the aggregate of these allowances shall not exceed £72 a year in 
the case of an officer or 23s. 6d. a week in any other case. 


(e) (i) Where an allowance has been awarded under Article 13 in respect 
of a child and the degree of disablement of the member is less than 100 per 
cent., that allowance may be increased to the rate which would be appropriate 
under that Article if the degree of the disablement of the member were 
100 per cent. ; 

(ii) An allowance may be awarded in respect of any child, not being an 
eligible member of the family, who should, in the opinion of the Minister, 

be treated as such having regard to the child’s relationship to or connection 
with the member and the other circumstances of the case : 
Provided that any such allowance shall be at the rate and subject to the 
conditions which would be appropriate under Article 13 if the child were an 


eligible member of the family and the degree of disablement of the member 
were 100 per cent. 


18. Allowances for lowered standard of occupation.—(1) Where a member of 
the military forces is in receipt of retired pay or a pension under Article 11 in 
respect of disablement the degree of which is less than 100 per cent. or has been 
granted an award under Article 12 in respect of a minor disablement and in 
either case the disablement is such as to render him incapable, and likely to 
remain permanently incapable, of following the occupation which was his 
regular occupation before his service and incapable of following any other 
occupation which is of an equivalent standard and is suitable in his case, he 
may be awarded an allowance at a rate not exceeding 20s. a week, so, however, 
that the aggregate rate of his retired pay or pension under Article 11 together 
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with the allowance under this Article shall not exceed the rate of award which 


would have been appropriate in his case under Article 11 if the degree of his. 


disablement had been 100 per cent. 


_ (2) This Article shall not apply to a member of the military forces who is 
eligible for an allowance under Article 17 (2). 


PART IV.—TREATMENT AND REHABILITATION. 


19. Application and interpretation of Part IV.—Under this Part of this Our 
Warrant awards may be made where the disablement of a member of the 
military forces is due to service and any condition applicable to an award 


— Part II shall, where appropriate, be applicable to an award under this 
art 


20. Treatment allowances.—(1) A member of the military forces may be 
awarded in respect of any period during which he receives approved treatment. 
a treatment allowance consisting of a personal allowance in respect of himself 
and any additional allowance which may be appropriate in his case in accordance 
with the following provisions of this Article : 


Provided that— 


(a) a treatment allowance shall be subject to such deductions or adjustments 


as the Minister may think appropriate having regard to all the circumstances 
of the case ; 


(b) where a member is in receipt of a treatment allowance under this 

Article in respect of any period, no payment shall be made in respect of that 

period of any award under Part III or VI except an award under Article 14, 

16 ¢ or 17 (2) or, in the case of treatment other than approved institutional 
treatment, under Article 15. 


(2) The personal allowance in respect of the member shall be awarded at 
the rate of retired pay or pension which would be appropriate under this Our 
Warrant if the degree of that member’s disablement were 100 per cent. 


3) The allowance under paragraph (2) of this Article may be increased 
by whichever of the following amounts is appropriate, namely— 


(a) if he is not eligible for any such benefit as is mentioned in paragraph (6) 
of this Article, 26s. a week ; 


(b) if he is eligible for such benefit at a lower rate than 26s. a week, the 
amount of the difference between that lower rate and 26s. a week : 


Provided that this paragraph shall not apply to— 
(i) a member who is in receipt of an allowance under Article 17 (2) ; or 


(ii) a member who is receiving approved institutional treatment and is 
not entitled to an allowance under the following provisions of this Article. 


(4) An additional allowance may be awarded in respect of an eligible 
dependant at the rate and subject to the conditions which would be appropriate 
under Article 13 if that dependant were an eligible member of the family and 
the degree of the member’s disablement were 100 per cent. : 


Provided that, where that eligible dependant is a wife or a husband (whether 
married to the member before or after the material date) or an unmarried 
dependant living as a wife, the rate of the additional allowance in respect of 
that person may be increased to the rate of £42 a year in the case of an officer, 
or the rate of 16s. a week in any other case, as the Minister may think fit having 
regard to the financial circumstances of that person. 
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(5) Where a member of the military forces is not in receipt of an allowance 
‘under paragraph (4) of this Article in respect of a wife or a husband (whether 
married to the member before or after the material date) or an unmarried 
dependant living as a wife, an additional allowance may be awarded in respect 
of an adult dependant at the rate of £42 a year in the case of an officer, or the 
rate of 16s. a week in any other case, as the Minister may think fit having 
regard to the financial circumstances of that adult dependant : 


Provided that— 


(a) the member of the military forces shall not be awarded an additional 
allowance in respect of more than one adult dependant ; 


(b) where an additional allowance is awarded under this paragraph, the 
aggregate of that allowance and any allowance under paragraph (4) of this 
Article in respect of any child shall not exceed £72 a year in the case of an 
officer, or 23s. 6d. a week in any other case. 


(6) The benefit referred to in paragraph (3) of this Article is personal benefit 
by way of injury benefit under the National Insurance (Industrial Injuries) 
Act, 1946, sickness benefit, retirement pension or contributory old age pension 
under the National Insurance Act, 1946, or under any legislation in Northern 
Ireland corresponding to that legislation, or under the law of any place outside 
the United Kingdom which in the opinion of the Minister is analogous to that 
legislation. 


21. Allowances where prolonged abstention from work is necessary following 
approved institutional treatment.—(1) Where it is certified that a member of the 
military forces should on completion of a course of approved institutional 
treatment abstain from work for a prolonged period in consequence of the 
condition which necessitated that treatment, he may be treated as if he were 
eligible throughout that period for a treatment allowance under Article 20. 


(2) This Article shall not apply to a member of the military forces who is in 
receipt of an allowance under Article 17 (2). 


22. Allowances for part-time treatment.—Where a member of the military 
forces receives treatment which would be approved treatment but for the fact 
that it involves only occasional interruptions of the member’s normal employ- 
ment, a treatment allowance may be awarded to the member at such rate, not 
exceeding 21s. in respect of any one day (subject to a maximum payment of 
30s. in respect of any one week), as the Minister may think appropriate having 
regard to any loss of remunerative time by the member as the result of those 
interruptions : 


Provided that the rate of a treatment allowance awarded to a member under 
this Article in respect of any period of a week or less shall not exceed the amount 
by which the weekly value of the member’s existing award under Part III or 
Part VI (excluding any award under Article 14, 15, 16 or 17 (2)) falls short of 
the weekly value of the award which would have been appropriate in the case 
a that member under Article 20 if he had been eligible for an award under 
that Article. 


23. Medical expenses.—Any necessary expenses in respect of the medical, 
surgical or rehabilitative treatment of a member of the military forces not 
otherwise provided for may be defrayed by the Minister under such conditions 
and up to such amount as he may determine. 
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PART V.—AWARDS IN RESPECT OF DEATH. 


24. Application of Part V.—Under this Part of this Our Warrant awards, : 
may be made in respect of the death of a member of the military forces which 
is due to service. 


25. General conditions of awa ‘ds in respect of death.—Where, after the death 
of a member of the military forces, any allowance, grant or other payment out 
of public funds is paid for any period to or in respect of any person in con- 
tinuation of any payment made during the member’s lifetime in respect of his 
service as a member, no pension, allowance or other grant under this Part shall 
be paid for that period to or in respect of that person : 

Provided that, where the aggregate amount of any pension, allowance or 
other grant which might, but for this paragraph, have been paid under this 
Part is in excess of the aggregate amount of the payments so made out of public 
funds, an amount equal to that excess may be paid. 


26. Pensions to widows.—{1) The widow of an officer above the rank of 
Major may be awarded a pension at whichever of the rates set out in column (3) 
in Table } in the Fourth Schedule is appropriate in her case. 


(2) The widow of a Major, Captain, Lieutenant or Second-Lieutenant or 
the widow of a soldier may be awarded a pension— 
(a) at whichever of the rates specified in column (2) in Table 1 or column 
(2) in Table 2 in the Fourth Schedule is appropriate in her case— 
(i) where she has attained the age of 40 years ; or 


(ii) where she is in receipt of an allowance awarded in respect of a child 
of the officer or soldier under Article 32, 34 or 36, and also, where the 
child dies before attaming the child’s age limit, durmg the period of thirteen 
weeks from the date of the child’s death ; or 

(iti) where she is incapable of self-support ; 


(b) im any other case, at whichever of the rates specified in cotumn (3) in 
a 1 or column (3) in Table 2 in the Fourth Schedule is appropriate in 
case. 


(3) A widow of a member of the military forces shall only be eligible for a 
pension under this Article if she was not separated from the member at the 
date of his death or if, being then separated from him, the separation was, in 
the opinion of the Minister, caused by his mental instability arising from 
disablement due to service. :; 


27. Killed in action gratuities.—Where an officer has been killed in action or 
while on flying duty or while being carried on duty in aircraft under proper 
authority, or has in such circumstances sustained wounds or injuries from 
which he died within seven years of sustaining them, his widow may, if she is 
a witow eligible for a pension under Article 26, be awarded a gratuity in 
accordance with the Table in the Fifth Schedule. 


28. Pensions to widows who were separated.—(t) The widow of a member 
of the military forces, not being a widow eligible for a pension under Article 26, 
may be awarded a pension if— 

(a) she was entitled to periodical payments from her husband under a 
maintenance or separation order and was, throughout the period of six 
months expiring on the date of his death or such other period as the Minister 
may determine in the exceptional circumstances of any case, either receiving 
those payments or taking reasonable steps to obtain them ; or 
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(b) her husband was, throughout any such period as is mentioned in sub- 
paragraph (a) of this paragraph, contributing to a reasonable extent to her 
support, 


(2) The rate of a pension awarded to a widow under this Article shall be at 
the discretion of the Minister, but shall not exceed— 

(a) where the conditions specified in paragraph (1) (a) of this Article are 
fulfilled, the rate of the payments which she was entitled to receive from her 
husband ; or 

(b) where the conditions specified in paragraph (1) (6) of this Article are 
fulfilled, the average amount that her husband was contributing to her 
support throughout.any such period as is mentioned in paragraph (1) (a) of 
this Article ; 

and shall not in either case exceed the rate of the pension under Article 26 of 


which she would be in receipt if she were a widow eligible for a pension under 
that Article. 


29. Pensions to unmarried dependants living as wives.—(1) An unmarried 
dependant living as a wife of a member of the military forces may be awarded 
a pension in accordance with the following provisions of this Article, if the 
widow of the member is not in receipt of a pension under Article 26. 


(2) Where an unmarried dependant of a member has in her charge a child of 
the member and is in receipt of an allowance awarded in respect of that child 
under the following provisions of this Part, a pension may be paid to her until — 
she ceases to have that child in her charge or to be in receipt of such allowance. 


(3) The rate of a pension to the unmarried dependant of a member shall be 
at the discretion of the Minister but shall not exceed £95 a year where the 
member was an Officer or 27s. 6d. a week where the member was a soldier. 


(4) For the purposes of this Article, an unmarried dependant of a member 
who has in her charge a child of the member and is in receipt of an allowance 
awarded in respect of that child under the following provisions of this Part shall, 
where the child dies before attaining the child’s age limit, be treated for the 
period of thirteen weeks from the date of the child’s death as though she still 
had that child in her charge and were still in receipt of that allowance. 


30. Rent allowances to widows, and unmarried dependants living as wives, 
who have children.—({1) Where the widow of a soldier is in receipt of a pension 
under Article 26 or 28, or an unmarried dependant living as a wife of a soldier 
is in es 8 of a pension under Article 29 and the household of the widow or 
unmarried dependant includes a child, the widow or unmarried dependant may 
be awarded an allowance in accordance with the following provisions of this 
Article at such weekly rate, not exceeding 15s., as the Minister may consider 


appropriate having regard to the amount by which her weekly rent and rates 
exceed 8s. 


(2) An allowance under this Article to a widow in receipt of a pension under 
Article 28 shall not exceed the amount by which the pension, together with any 
allowances awarded to her under the following provisions of this Part in respect 
of children, falls short of the amount which her husband was, throughout any 
such period as is mentioned in Article 28 (1) (a), contributing, or required by 
. yoo or separation order to contribute, to her support and that of 

er children. 


(3) Where an allowance under this Article would cease by reason of the 
death of a child before attaining the child’s age limit, the allowance shall be 


continued for the period of thirteen weeks from the date of the child’s death. 
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(4) In this Article— 

(a) “ child ” means a child of the soldier who has not attained the child’s 
age limit, or who, having attained that age limit, is a student or an apprentice 
or is incapable of self-support by reason of an infirmity which arose before 
he attained that age limit, and includes any person fulfilling those conditions 
who should, in the opinion of the Minister, having regard to his relationship 
to or connection with the soldier and the other circumstances of the case, 
be treated as covered by the provisions of this Article ; 

(6) “* weekly rent and rates” means such sum as the Minister may, after 
taking into account all relevant factors and making all necessary apportion- 
ments, consider to be the weekly amount which the widow or unmarried 
dependant is paying or providing either directly or indirectly in respect of 
rent, or the equivalent thereof, and rates for accommodation for the benefit 
of herself and the child ; 

(c) “ accommodation ” means living accommodation without any service 
or benefit not ordinarily provided by the landlord to the tenant of an un- 
furnished dwelling house, but may include accommodation reasonably 
required for the storage of furniture. 


31. Pensions to widowers.—({1) The widower of a woman member of the 
military forces may, unless he was separated from her at the date of her death, 
be awarded a pension if he was dependent on her and is in pecuniary need and 
incapable of self-support. 

(2) The rate of a pension under this Article shall be at the discretion of the 
Minister, but shall not exceed £95 a year where the member was an officer or 
35s. a week in any other case. 


32. Allowances in respect of children under the age limit.—(1) Where a child 
of a member of the military forces has not attained the child’s age limit, an 
allowance under this Article may be awarded in respect of that child unless a 
pension is awarded to that child under Article 33. 

(2) Subject to the following provisions of this Article, an allowance under 
this Article in respect of a child shall be at the rate of £36 a year where the 
member was an officer or 11s. a week in any other case. 

(3) Where a child of a male member is a child to whom Article 1 (5) (e) 
applies, an allowance under this Article in respect of that child shall be at such 
tate as the Minister may determine, but shall not exceed £36 a year where the 
member was an officer or 11s. a week in any other case. 

(4) Where the widower of a woman member is alive, no allowance shall be 
awarded under this Article in respect of any child of whom the widower is the 
father or who has been legally adopted by the widower unless the conditions 
for the award under Article 31 or 36 of a pension to the widower in respect 
of the death of the member are fulfilled. In this paragraph the word “* widower” 
includes a person married to the member after the material date. 

(5) Where— 

(a) a child of a male member is not under the control of the child’s mother 

or of a person who is or has been in receipt of a pension under Article 26, 

28 or 29, in respect of the death of the member ; or 

(b) a child of a women member is not under the control of the child’s 
father or of a widower of the member, being a father or widower in receipt 
of a pension under Article 31 or 36 in respect of her death ; 

an allowance under this Article in respect of the child may be awarded at, or, 
if already awarded, increased to, a rate not exceeding £60 a year where the 
member was an officer or in any other case 13s. 6d. a week if the child has not 
attained the age of 15 years or 20s. a week if the child has attained that age. 
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33. Pensions to motherless or fatherless children under the age limit.—Where 
a child of a male member of the military forces is or becomes motherless, or 
where a woman member who has a child dies without leaving a widower 
(whether married to her before or after the material date) or the pensioned 
widower of such a woman member dies, and in either case the child has not 
attained the child’s age limit, a pension may be awarded to the child at the 
rate of £60 a year where the member was an officer or in any other case 13s. 6d. 
a week if the child has not attained the age of 15 years or 20s. a week if the 
child has attained that age : 

Provided that, in the case of a male member, a pension under this Article to 
a child to whom Article 1 (5) (e) applies shall be at such rate as the Minister 
may determine, but shall not exceed the rate which would be appropriate under 
the foregoing provisions of this Article. 


34. Awards to or in respect of children over the age limit.—(1) An allowance in 
respect of, or a pension to, a child of a member of the military forces may be 
awarded, or an award of such an allowance or pension may be continued, 
subject to the following provisions of this Article, after the child has attained 
the child’s age limit where the child— 

(a) is a student or an apprentice ; or 
(b) is incapable of self-support by reason of an infirmity which arose before 
he attained the child’s age limit ; 
and the circumstances are such, in the opinion of the Minister, as to justify 
the award or its continuance. 


(2) Subject to paragraph (3) of this Article, an allowance or pension so 
awarded or continued shall be at the rate and subject to the conditions laid 
down in the foregoing provisions of this Part. 


(3) Where a child in whose case the conditions of Article 32 (5) or 33 are 
fulfilled has attained the age of 18 years and is incapable of self-support by 
reason of an infirmity which arose before he attained the child’s age limit, the 
allowance or pension may be awarded at, or if already awarded increased to, 
arate not exceeding £68 a year in the case of an officer’s child or 26s. a week in 
any other case. 


35. Education allowances.—({1) An allowance in respect of a child of a 
member of the military forces may be awarded for the purpose of that child’s 
education if— 

(a) the child has attained the age of 5 years ; and 

(b) the circumstances of the family are such as to require it ; and 

(c) the Minister is satisfied that the type of education which the child is 
receiving or is to receive is suitable for the child. 


(2) The amount of an education allowance shall be determined by the 
Minister, but the total payments made in respect of any period of twelve 
months shall not exceed £80 in respect of any one child. 


36. Awards for ineligible members of the family of unemployable pensioners. — 
Where a member of the military forces was at the date of his death in receipt 
of an allowance in respect of a child under Article 17 (3) (d) (ii) or in respect 
of a husband under Article 17 (3) (6), a pension to or an allowance in respect 
of the child and a pension to the husband may be awarded at the rate and 
subject to the conditions which would have been appropriate under the foregoing 
prompieed it this Part if the child or husband had been an eligible member of 
the family. 
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37. Pensions to parents.—({1) Subject to the following provisions of this 
Article, the parent of a member of the military forces may be awarded a pension 
if he is in pecuniary need by reason of old age, or infirmity or other adverse 
condition which is not merely of a temporary character : 

Provided that, where the widow, unmarried dependant living as a wife, or 
widower of a member is in receipt of a pension under this Part, a pension shall 
not alas under this Article unless the parent was dependent on the 
member. 


(2) In determining whether and to what extent a parent is in pecuniary need, 
the Minister shall take into account the extent to which the member before 
and during his service supported the parent, and the extent to which the member, 
if he had not died, would have been likely, in the opinion of the Minister, to 
support the parent thereafter. 


(3) The rate of a pension under this Article shali be not less than £15 a year 
where the member was an officer, or 5s. a week in any other case, and shall 
not exceed— 

(a) where the member was a male officer, whichever is the greater of the 
following rates, namely— 

(i) £75 a year where there is only one eligible parent or £100 a year 
where there is more than one eligible parent ; or 
(ii) the appropriate rate of a widow’s pension under Article 670 of the 

Pay Warrant ; 

(b) where the member was a woman officer, £75 a year where there is only 
one eligible parent or £100 a year where there is more than one eligible 
parent ; 

(c) in any other case, 20s. a week where there is only one eligible parent 
or 27s. 6d. a week where there is more than one eligible parent : 

Provided that, in exceptional cases, the rate of the pension may be increased 
in excess of the foregoing rates by a sum not exceeding :— 


(i) where the member was an officer, £20 a year ; 


(ii) in any other case, 7s. 6d. a week where there is only one eligible 
parent or 12s. 6d. a week where there is more than one eligible parent. 


(4) Where an award to a parent may be made under this Article in respect 
of the death of two or more members of the military forces— 
(a) one pension only may be awarded under this Article in respect of the 
death of those members ; and 


(b) paragraph (2) of this Article shall have effect as if it referred to the 
support given to the parent by all those members. 


(5) Where the conditions for the award of a pension under this Article are 
fulfilled in the case of more than one parent of a member, a pension may be 
awarded to whichever parent the Minister may select and, so long as the award 
to that parent is in force, a pension shall not be awarded to any other parent 
of the member : 


Provided that, where the parents of the member are not living together, a 
pension may, if the Minister thinks fit, be awarded to each of them, so, however, 
that the aggregate rate of the pensions shall not exceed the maximum rate at 
which a pension under this Article may be awarded. 
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38. Pensions to other dependants.—({1) Subject to the following provisions 
of this Article, any other dependent of a member of the military forces may be 
awarded a pension if he was dependent on the member and is in pecuniary 
need and incapable of self-support : 

Provided that— 

(a) Not more than one dependant shall be awarded a pension under this 
Article in respect of the death of the member except in the case of juvenile 
dependants, and where an award under this Article to any dependant ceases 
for any reason to have effect, no award shall be made under this Article to 
any other person unless that person is the wife or husband of that dependant ; 
an 

(b) The decision of the Minister shall be final on any question as to which 
of two or more dependants who may be eligible should receive a pension 
under this Article. 


(2) A pension awarded under this Article to an other dependant who is not 
a juvenile dependant shall be at such rate as the Minister may determine, but 
shall not exceed £54 a year where the member was an officer or 20s. a week in 
any other case, and shall not, in a case where a pension under Article 37 is in 
payment to one eligible parent of the member, exceed the maximum which, by 
virtue of paragraph (4) of this Article, is appropriate in such a case. 


(3) A pension awarded under this Article to a juvenile dependant of a 
member shall be at such rate as the Minister may determine, but shall not 
(a) where the member was a male officer, £26 a year for each juvenile 
dependant, so, however, that the aggregate rate of the pensions not 
exceed whichever is the greater of the following rates, namely— 
(i) £75 a year ; or 
(ii) the appropriate rate of a widow’s pension under Article 670 of the 

Pay Warrant ; 

(b) where the member was a woman officer, £26 a year for each juvenile 
dependant, so, however, that the aggregate rate of the pensions {s not 
exceed £75 a year ; 

(c) in any other case, 6s. a week for each juvenile dependant, so, however, 
that the aggregate rate of the pensions shall not exceed 20s. a week ; 

and shall not, in a case where a pension under Article 37 is in payment to 
one eligible parent of the member, exceed the maximum which, by virtue of 
paragraph (4) of this Article, is appropriate in such a case. 


(4) Where a pension under Article 37 is in payment to one eligible parent of 
the member, the rate of a pension under this Article to an other dependant of 
the member or, as the case may be, the aggregate rate of the pensions to the 
other dependants of the member, shall not exceed the difference between the 
rate of the pension of which the parent is in receipt and the maximum rate 
which would be appropriate in that case under paragraph (3) of Article 37 if 
there were two eligible parents and the case were treated as an exceptional 
case under the proviso to that paragraph. 


39, Remarriage of female pensioners, etc.—({1) Any pension to or allowance 


in respect of a female person awarded under this Part in respect of the death of 
a member of the military forces shall cease if that person marries or cohabits 


with some other person as his wife. 
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(2) Where a es awarded under Article 26 to the widow of an officer or 
of a warrant o class I, or a pension awarded under Article 37 to the female 
parent of a member of the military forces, ceases under paragraph (1) of this 
Article on her marriage, the Minister may, on the death of the husband of that 
marriage, restore the pension in whole or in part if the circumstances of the 
widow or parent are, in his opinion, such as to justify its restoration. 

(3) Where a pension awarded under Article 26 or 28 to the widow of a 
soldier (not being the widow of a warrant officer, class I) ceases on her marriage, 
a gratuity equal to one year’s pension may be awarded to her. 


(4) An allowance under this Paft in'respect of the child ‘of a member of the 
military forces shall not be affected by the cessation under this Article of a 
seri awarded to any other person in respect of the death of that 
member. 


PART VI—PROVISIONS FOR SPECIAL CLASSES OF DISABLED 
MEMBERS. 


40. Application and interpretation of Part VI.—({1) Under this Part of this 
Our Warrant awards may be made where a member of the military forces suffers 
disablement which is due to service. 


(2) Any condition applicable to an award under Part III shall, where appro- 
priate, be applicable to an award under this Part. 


(3) In this Part the following expressions have, unless the context otherwise 
requires, the meanings hereby respectively assigned to them :— 

(a) ‘‘ disablement addition on a pension basis ”’, in relation to disablement 
assessed at not less than 20 per cent., means an addition by way of disablement 
element at the rate of £150 a year for total disablement in the case of a male 
officer or £125 a year for total disablement in the case of a woman officer 
or, in either case, at a proportionately lower rate for a lesser degree of 
disablement. 

(b).“* disablement addition on a gratuity basis ’’, in relation to disablement 
assessed at less than 20 per cent., means the gratuity, or weekly allowance 
with or ‘\pemees a terminal gratuity, which would be appropriate under 
Article 1 


41. Regular officers with permanent commissions.—A eile officer with 2 
permanent commission (not being an officer to whom Article 42, 43, 44 or 45 
applies) may be granted— 

(a) the award other than an award at the half-pay rate for which he is 
eligible under the Pay Warrant in respect of service, together with a disable- 
ment addition on a pension basis or, as the case may be, a disablement 
addition on a gratuity basis ; or 

(b) the appropriate award under Article 11 or 12 if and for so long as it is 
to his advantage ; or 

(c) the award for which he is eligible under the Pay Warrant. 


42. Regular officers with short service commissions.—A regular officer serving 
on a short service commission (not being an officer to whom Article 45 applies) 
may be granted the appropriate award under Article 11 or 12, in addition to 
any service gratuity for which he is eligible. 


43. Re-employed officers.—(1) In this Article “* re-employed officer ”” means 
an officer with previous commissioned service who has been recalled to service 
or otherwise taken into employment as a commissioned officer. 
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(2) Where a re-employed officer is in receipt of retired pay which contains 
no element in respect of disablement, he may be awarded— 
(a) a disablement addition on a pension basis or, as the case may be, a 
disablement addition on a gratuity basis ; or 
(b) if and for so long as it is to his advantage, and in lieu of any such 
retired pay and disablement addition, the appropriate award under Article 11. 


(3) Where a re-employed officer was awarded a gratuity in respect of his 
previous service or was not eligible for any award in respect of his previous 
service, he may be granted the appropriate award under Article 11 or 12. 


(4) Subject to the provisions of this Article, where a re-employed officer is 
in receipt of retired pay or pension (or both) partly in respect of his previous 
service and partly in respect of previous disablement, he may be granted, in 
lieu of the existing award, either— 

(a) a pension consisting of the service element of his existing retired pay 
or pension (or both) and of a disablement addition on a pension basis, the 
degree of disablement being assessed by reference to the combined effect of 
all the injuries which are due to service and to his previous service ; or, 


(b) if and for so long as it is to his advantage, the appropriate award under 
Article 11, the degree of disablement being assessed as in subparagraph (a) 
of this paragraph. 


(5) Subject to the provisions of this Article, where a re-employed officer is 
in receipt of an award in respect of previous disablement and the award contains 
no element in respect of his previous service, he may be granted, in lieu of the 
existing award, an award under Article 11, the degree of disablement being 
assessed by reference to the combined effect of all the injuries which are due to 
service and to his previous service : 


Provided that where the existing award is in respect of disablement due to 
service in the 1914 World War, or is in respect of disablement due to service 
before the 1914 World War but is at a rate laid down for disablement due to 
service-in the 1914 World War, he may be granted, in addition to the existing 
award, an award under Article 11 in respect of the additional disablement which 
is represented by the difference between the degree of disablement assessed by 
reference to the combined effect of all the injuries which are due to service and 
to his previous service, and the degree of disablement on which the existing 
award is based. 


(6) Where, in the case of an officer to whom paragraph (4) or (5) of this 
Article applies, the disablement due to service is a minor injury specified in 
Table 1 in the Third Schedule, and the existing award is not increased by the 
te-assessment of the degree of the disablement by reference to the combined 
effect of all the injuries which are due to service and to his previous service, 
the officer may be granted, in addition to the existing award, the appropriate 
gratuity under Article 12. 


44. Officers with previous commissioned service in Commonwealth forces, etc. 
—An officer to whom Article 43 would apply if his previous commissioned 
service in the forces of any part of the Commonwealth (other than the United 
Kingdom or the Isle of Man), or in the forces of Burma before the 4th January, 
1948 were previous commissioned service for the purposes of that Article may, 
if and for so long as it is to his advantage, be granted— 


(a) a disablement addition on a pension basis or, as the case may be, a 
disablement addition on a gratuity basis ; or 
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(b) an award equal to the difference between his existing award in respect 
of his previous service in those forces and the award for which he would 
have been eligible under Article 43 if that Article had applied to him. 


45. Officers promoted from the ranks.—(1) In this Article “‘ officer promoted 
from the ranks” means an officer who was, on the 3rd September, 1939, a 
soldier, on a normal attestation in Our Regular Army, serving either on a 
twelve years’ engagement or on a re-engagement to complete twenty-one years’ 
service or on a continuance beyond twenty-one years, and who was so serving 
immediately before being granted an emergency commission, and shall include 
such an officer who, after holding such an emergency commission, was granted 
a short service commission. 


(2) Where an officer promoted from the ranks has less than fifteen years’ 
total service, he may be awarded retired pay in respect of service at the rate 
of £11 a year for each year of service in commissioned rank or in the rank of 
warrant officer, class I, and £5 10s. a year for each year of service in lower 
ranks, together with a disablement addition on a pension basis or, as the case 
may be, a disablement addition on a gratuity basis. 


(3) Where an officer promoted from the ranks has fifteen or more years’ total 
service, he may be awarded retired pay as provided in Article 634 of the Pay 
Warrant, together with a disablement addition on a pension basis or, as the 
case may be, a disablement addition on a gratuity basis. 


(4) An officer to whom paragraph (2) or (3) of this Article applies may, if 
and for so long as it is to his advantage, be granted, in lieu of an award under 
either of those paragraphs, the appropriate award under Article 11. 


(5) Where an officer to whom paragraph (2) of this Article applies ceases to 
be eligible for a disablement addition on a pension basis, he shall have an 
option— 

(a) to continue to receive retired pay in respect of service ; or 


(b) to receive, in lieu of such further retired pay and in final settlement, 
the service gratuity which might otherwise have been granted on the termina- 
tion of his service, less the difference between the amount of such retired pay 
which has been issued and the amount of the payment which would, over 
the period of such issue, have been made if a life annuity had been purchased, 
corresponding in value to the service gratuity and determined actuarially 
according to the officer’s age on the date his service terminated : 


Provided that— 


(i) if the officer is eligible for a gratuity under Article 12, he may receive 
that gratuity in addition to an award under this paragraph ; 


(ii) where an award was made under paragraph (4) of this Article as an 
alternative to an award under paragraph (2) of this Article the provisions 
of this paragraph shall apply, the amount of retired pay in respect of 
service which has been issued being treated as the amount which would 
have been issued under the said paragraph (2). 


(6) Where an officer promoted from the ranks has received a service gratuity 
and subsequently a claim in respect of his disablement due to service is accepted, 
he shall have an option— 


(a) to refund the service gratuity in one sum and receive the appropriate 
award under paragraph (2) or (4) of this Article ; or 
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(b) to retain the service gratuity and receive either— 

(i) a disablement addition on a pension basis or, as the case may be, a 
disablement addition on a gratuity basis ; or 

(ii) the appropriate award under paragraph (2) or (4) of this Article less 
the annual value of the service gratuity as a life annuity determined actuari- 
ally according to his age at the time when he exercises the option: 

Provided that the option shall be exercised when acceptance of the claim in 
respect of disablement is notified and the exercise thereof shall be final. 


46. Temporary officers with previous pension.—(1) In this article ‘ officer 
with a previous pension” means an officer who, during his service, was in 
receipt of a pension or similar grant in respect of service in the ranks of Our 
Navy, Army or Air Force, and includes an officer who has, since the termination 
of his service, been awarded a pension or similar grant in respect of service 
before the 3rd September, 1939, in Our Navy, Army or Air Force. 


(2) Where the existing award of an officer with a previous pension contains 
no element in respect of disablement, he may be awarded— 
(a) a disablement addition on a pension basis or, as the case may be, a 
disablement addition on a gratuity basis ; or, 
(b) if and for so long as it is to his advantage, and in lieu of any such 
et age pension and disablement addition, the appropriate award under 
Article 11. 


(3) Subject to the provisions of this Article, where the existing award of an 
officer with a previous pension contains elements in respect both of service 
and of disablement, he may be granted, in lieu of the existing award, either— 


(a) a pension consisting of the service element of the existing award and 
of a disablement addition on a pension basis, the degree of disablement being 
assessed by reference to the combined effect of all the injuries which are due 
to service and to his previous service ; or, 


(b) if and for so long as it is to his advantage, the appropriate award under 
Article 11, the degree of disablement being assessed as in subparagraph (a) 
of this paragraph. 

(4) Subject to the provisions of this Article, where the existing award of an 
officer with a previous pension is in respect of disablement and contains no 
element in respect of service, he may be granted, in lieu of the existing award, 
the appropriate award under Article 11, the degree of disablement being 
assessed by reference to the combined effect of all the injuries which are due to 
service and to his previous service. 


(5) Where, in the case of an officer to whom paragraph (3) or (4) of this 
Article applies, the disablemeut due to service is a minor injury specified 
in Table 1 in the Third Schedule, and the existing award is not increased by 
the re-assessment of the degree of disablement by reference to the combined 
effect of all the injuries which are due to service and to his previous service, 
the officer may be granted in addition to the existing award, the appropriate 
gratuity under Article 12. 


47. Regular soldiers.—A regular soldier (not being a soldier to whom Article 
48 applies) may be granted the appropriate award under Article 11 or 12, in 
addition to any award in respect of service or rank (or both) for which he is 
eligible under the Pay Warrant. 


48. Soldiers with previous pension.—(1) In this Article “ soldier with a 
previous pension” means a soldier who, during his service, was in receipt of 
a pension or similar grant in respect of service in Our Navy, Army or Air 
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Force, and includes a soldier who has, since the termination of his service, been 
awarded a pension or similar grant in respect of service before the 3rd September, 
1939, in Our Navy, Army or Air Force. 


(2) Where the existing award of a soldier with a previous pension contains 
no element in respect of disablement, he may be granted, in addition to the 
existing award, the appropriate award under Article 11 or 12. 


(3) Where the existing award of a soldier with a previous pension is wholly 
or partly in respect of disablement, he may be granted, in addition to any 
service element (including any rank element) of the existing award, but in lieu 
of the element thereof in respect of disablement, the appropriate award under 
Article 11, the degree of disablement being assessed by reference to the combined 
effect of all the injuries which are due to service and to his previous service. 


(4) Where the disablement due to service of a soldier with a previous pension 
is a minor injury specified in Table | in the Third Schedule, and the existing 
award is not increased by the re-assessment of the degree of disablement by 
reference.to the combined effect of all the injuries which are due to service and 
to his previous service, the soldier may be granted in addition to the existing 
award the appropriate gratuity under Article 12. 


49. Commuted awards.—Where a member of the military forces has com- 
muted any part of his previous award or of any element thereof, the amount 
commuted shall be deducted from any award made under this Our Warrant 
in lieu of the previous award or element. 


50. General provision relating to awards under Part VI.—Any retired pay, 
pension, gratuity, disablement addition on a pension basis or disablement 
addition on a gratuity basis awarded under this Part shall be treated as retired 
pay or pension awarded under Article 11 or, as the case may be, as a gratuity 
awarded under Article 12, for the purpose of any reference in any other provision 
of this Our Warrant to retired pay, pension or gratuity awarded under those 
Articles, and shall be treated as retired pay or pension for the purpose of 
Part IV : 

Provided that— 


(a) any award under Article 13 in respect of an eligible member of the 
family shall be based upon the degree of the disablement which is due to 
service, so, however, that, where an allowance in respect of that eligible 
member is being paid as part of the existing award, the aggregate rate of the 
allowances in respect of that member shall not exceed the rate at which an 
allowance in respect of that member weuld be paid if all the injuries had been 
due to service ; : 

_(b) except for the purposes of an award under Article 15, the reference in 
this Article to retired pay awarded under this Part shall be treated as excluding 
retired pay awarded under this Part at the half-pay rate. 


PART VII.—GENERAL PROVISIONS. 


51. Interpretation of Part VII.—In this Part of this Our Warrant, except 
where the context otherwise requires, the expression “‘ pension” means any 
retired pay, pension, allowance or other continuing benefit under this Our 
Warrant, and the expression “* gratuity’ means any gratuity under this Our 
Warrant. 


52. Adjustment of awards in respect of other compensation.—({1) Where the 
Minister is satisfied that compensation has been or will be paid to or in respect 


of a person to or in respect of whom a pension or gratuity is being or may be 
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paid or that any compensation which has been or will be paid will benefit such 
a person, the Minister may take the compensation into account against the 
pension or gratuity in such manner and to such extent as he may think fit and 
may withhold or reduce the pension or gratuity accordingly. 


(2) Where the Minister in any case considers that it is by reason of some act 
or omission by or on behalf of a person to or in respect of whom a pension or 
gratuity is being or may be paid that— 

(a) there is no compensation to be taken into account against that pension 
or gratuity under paragraph (1) of this Article ; or 

(b) the amount of compensation so to be taken into account against that 
pension or gratuity is less than it would otherwise have been ; 

and the Minister is of the opinion that such act or omission was unreasonable, 
the Minister may assess the amount of the compensation which, in his opinion, 
would have fallen to be taken into account as aforesaid but for such act or 
omission, and may, for the purpose of paragraph (1) of this Article, treat the 
amount so assessed as if it were compensation which could be taken into account 
under that paragraph against that pension or gratuity. 

(3) In this Article “* compensation ” means— 

(a) any periodical or lump sum payment in respect of the disablement or 
death of any person, or in respect of any injury, disease or incapacity sustained 
or suffered by any person, being a payment— 

(i) for which provision is made by or under any enactment, Warrant 
(including this Our Warrant), Order in Council, Order, scheme, ordinance, 
regulation, or other instrument ; or 

(ii) which is recoverable as damages at common law ; or 
(6) any periodical or lump sum payment which, in the opinion of the 

Minister, is recoverable or payable— 

(i) under any enactment, scheme, ordinance, regulation or other instru- 
ment whatsoever promulgated or made in any place outside the United 
Kingdom ; or 

(ii) under the law of any such place ; 

and is analogous to any payment falling within subparagraph (a) of this 

paragraph ; or 

(c) any periodical or lump sum payment made in settlement or composition 
of, or to avoid the making of, any claim to any payment falling within sub- 
paragraph (a) or (6) of this paragraph, whether liability on any such claim is 
or is not admitted. 


53. Pensioners admitted to institutions.—Where any person to or in respect 
of whom a pension or gratuity may be or has been awarded is being maintained 
in an institution which is supported wholly or partly out of public funds, other- 
wise than for the purpose of receiving medical, surgical or rehabilitative treat- 
ment for a disablement in respect of which a pension or gratuity may be or 
has been awarded, the Minister may deduct from the pension or gratuity such 
amount in respect of the maintenance of the person in the institution as he may 
think fit having regard to all the circumstances of the case, and may pay the 
amount so deducted to that authority. 


54. Chelsea pensioners.—Where a member of the military forces is admitted 
to Our Hospital at Chelsea as an in-pensioner, his pension shall cease but may 
be restored in the event of his leaving that Hospital. 
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55. Children whose maintenance is otherwise provided for.—({1) A pension 
which may be or has been awarded to or in respect of a child may be withheld, 
or reduced to such an extent as the Minister may think fit, where periodical 
payments out of public funds are being made to or in respect of the child or 
the child is being maintained in Our Navy, Army or Air Force or in any 
institution wholly or mainly supported out of public funds. 


(2) A pension which may be or has been awarded to or in respect of a child 
of a woman member of the military forces, or to or in respect of an illegitimate 
child of the wife or widow of a male member, or to or in respect of a foster. 
child who is illegitimate, may be reduced by the amount of any contributions to 
the support of the child which are being made by, or which it would be 
reasonably practicable to obtain from, the father of the child, or, as the case 
may be, the widower of a woman member. 


(3) In this Article “ child” includes any person who is for the purposes of 
any provision of this Our Warrant to be treated as a child to or in respect of 
whom a pension may be or has been awarded. 


56. Payment of public claims out of pensions.—Where the Minister is satisfied 
that a sum is due to the Crown, a Secretary of State, a Minister or a Government 
Department from a person to or in respect of whom a pension or gratuity may 
be or has been awarded, or that an overpayment has been made to or in respect 
of any such person by the Crown, a Secretary of State, a Minister or a Govern- 
ment Department, the Minister may deduct from the pension or gratuity in 
respect of that sum or over-payment such amounts and at such times as he 
may think fit and may apply the amounts so deducted in or towards paying 
or repaying that sum or over-payment. 


57. Administration of pensions, etc.—(1) A pension or gratuity awarded to 
or in respect of any person may be administered by the Minister if that person— 
(a) has not attained the age of 21 years ; or 
(5) is, in the opinion of the Minister, incapable of managing his own affairs 
by reason of mental infirmity ; or 
(c) is being maintained in an institution to which Article 53 applies ; or 
(d) is a person in whose case the award can be forfeited or has been restored 
under Article 58 ; 
or if, in any other case, the Minister considers that it is in the interests of that 
person that it should be so administered. 


(2) A pension or gratuity which is being administered under this Article may, 
as to the whole or such part thereof as the Minister thinks fit and at such times 
as he thinks fit, be applied for the benefit of the person to or in respect of whom 
it has been awarded or be paid to any person whom the Minister considers a 
fit and proper person so to apply the same. 


58. Forfeiture of pensions, etc.—{1) Where a person to or in respect of whom 

a pension or gratuity may be or has been awarded— 
(a) is, in pursuance of a sentence or order of a Court upon his being found 
guilty of an offence, serving a term of imprisonment, detention, preveative 


detention or corrective training, or detained in a Borstal institution, approved 
school or remand home ; or — 


(b) is under any enactment deported from, required to leave, or prohibited 
from entering the United Kingdom or the Isle of Man, or is a person whose 
certificate of naturalisation has been revoked ; or 
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(c) being a person to or in respect of whom an award of a pension or 
gratuity may be or has been made under Part V of this Our Warrant, is, in 
the opinion of the Minister, unworthy of a grant from public funds ; 

the Minister may withhold the award of the pension or gratuity or, if it has 
been awarded, may direct that it shall be forfeited as from such date (including 
any past date) as he may think fit. 


(2) The Minister may, upon such terms and as from such date (including 
any past date) as he thinks fit, restore, either in whole or in part, a pension or 
gratuity forfeited under this Article. 


59, Refusal of treatment.—(1) Where it is certified that a member of the 
military forces should in his own interests receive medical, surgical or rehabili- 
tative treatment for a disablement in respect of which a pension may be or 
has been awarded to him, and the member refuses or neglects to receive the 
treatment, the Minister may, if he considers that such refusal or neglect is 
unreasonable, reduce any pension in respect of the member’s disablement by 
such an amount, not exceeding one-half of any such pension, as he may think fit. 


(2) For the purpose of this Article, any misconduct on the part of the member 
which, in the opinion of the Minister, renders it necessary for any treatment 
that he is receiving to be discontinued, may be treated as a refusal of the member 
to receive the treatment. 


60. Failure to draw pension.—Where a person fails for a continuous period 
of not less than twelve months to draw his — the award may be cancelled 
and payment of any arrears may be withheld : 

Provided that the Minister may, in any particular case, restore the award 
and pay the arrears either in whole or in part. 


61. Arrears.—Except in so far as the Minister may otherwise direct with 
respect to any particular case or class of case, pet of a pension shall not 
be made in respect of any period preceding the date of the application or appeal 
as a result of which the claim to the award of the pension, or as the case may 
be, to the continuance or resumption of the payment of the pension, is accepted. 


62. Payment of pensions.—Payment of a pension under this Our Warrant 
may be made provisionally or upon any other basis and for such period as the 
Minister may think fit and, except as the Minister may direct either generally 
or in any particular case or class of case, a pension awarded in terms of a weekl 
amount may be paid weekly in advance and a pension not awarded in suc 
terms may be paid quarterly or monthly in arrear. 


63. Review of awards, etc.—({1) Where the Minister makes a final assessment 
of the Bins si or nature of the disablement of a meraber of the military forces, 
or a decision that there is no disablement or that the disablement has 
come to an end, any award under Article 11 or 12 made on the basis of that 
assessment, or any such final decision, shall not, subject to any decision given 
by a Tribunal under the Pensions Appeal Tribunals Act, 1943, and to the 
provisions of this Part, be reviewed unless— 
(a) in the case of a final assessment, there is a substantial increase in the 
degree of disablement which is due to service ; or 
(b) in the case of a final decision, there is a substantial degree of disablement 
which is due to service ; or 
(c) the rate of the pension or other has by error been fixed at a 
pp which is not appropriate under this Our Warrant to the assessment 
of the degree or nature of the disablement ; or 
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(d) the award of the pension or other grant has been made by error ; or 
(e) the Minister has reason to believe that the award has been obtained 
by improper means. 

(2) Any award under this Our Warrant (other than an award made on the 
basis of such a final assessment as aforesaid) may, subject to any decision given 
by a Tribunal under the Pensions Appeal Tribunals Act, 1943, be reviewed at 
any time on any of the grounds specified in paragraph (1) of this Article, or on 
any other ground which, in the opinion of the Minister, having regard to the 
provisions of this Our Warrant, necessitates its review. 


(3) On any review under this Article the Minister may continue or vary the 
award, or make a fresh award in place of it, or cancel it, or in the case of such 
a final decision as is mentioned in paragraph (1) of this Article may make an 
award as may beappropriate having regard to the provisions of this Our Warrant. 


64. Power to dispense with probate.—({1) Where a person to whom any 
payment could have been made under this Our Warrant before his death dies 
before the payment is made, and the amount unpaid does not exceed £100, 
the amount so unpaid may be paid to the personal representative of the deceased 
person without probate or other proof of title, or may be paid or distributed 
to or among the persons appearing to the Minister to be the persons beneficially 
entitled to the personal estate of the deceased person, or to or among any one 
or more of those persons, and, in determining the persons to whom and the 
proportions in which the amount so unpaid shall be paid or distributed, the 
Minister may have regard to any payments made or expenses incurred by any 
such person for or on account of the funeral of the deceased person. 


(2) Where a deceased person has died intestate and he was, or any child of 
his was or is, illegitimate, the deceased person and any such child shall, for the 
purposes of this Article, be treated as legitimate. 


65. Administration of this Warrant.—This Our Warrant shall be administered 
by the Minister or, as to any particular provision thereof which he may select, 
by such other person or body acting under his directions as he may direct, 
and, except as otherwise provided by statute, the Minister shall be the sole 
interpreter of this Our Warrant and shall be empowered to issue such instruc- 
tions with reference thereto as he may from time to time deem necessary. 


66. Transferred powers.—Nothing contained in this Our Warrant shall 


prejudice or affect any power transferred to the Minister under Section | of 
the Pensions (Navy, Army, Air Force and Mercantile Marine) Act, 1939. 


67. Commencement of this Warrant and revocation of previous Warrants.— 
(1) Subject to the following provisions of this Article, this Our Warrant shall 
come into operation on the Ist June, 1949, in place of Our Warrants of the 
12th April, 1946 (a) and of the Sth December, 1946 (6), Part I of Our Warrant 
of the 29th March, 1947 (c) and Our Warrant of the 8th May, 1947 (d) which 
nh come to have effect from the Ist June, 1949, in respect of any period after 

t date. 


(2) Subject to the following provisions of this Article— 


(a) where, on the 31st May, 1949, an allowance granted under Article 12 (4) 
of Our Warrant of the 12th April, 1946, in respect of an unmarried dependant 
living as a wife of a member of the military forces is being paid, that allowance 
may be continued until the conditions for the grant of an allowance under the 


said Article cease to be fulfilled ; 


(a) Cmd. 6799, (H.M.S.O. Price 9d.) (6) Cmd. 6995. (H.M.S.O. Price 1d.) 
(c) Cmd. 7096 (H.M.S.O. Price 14.) (d) Cmd. 7124. (H.M.S.0. Price 14.) 
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(b) where an allowance has been continued by virtue of subparagraph (a) 
of this paragraph until the death of the member of the military forces, an 
award may be made under Article 28 of Our Warrant of the 12th April, 1946, 
if —# for so long as the conditions for an award under that Article are 
fulfilled ; 


(c) an award may be continued under Article 28 (4) of Our Warrant of 
the 12th April, 1946, to an unmarried dependant living as a wife if, on the 
31st May, 1949, she was in receipt of a pension under Article 28 (2) or 28 (3) 
of Our said Warrant and, on the expiration of the period of twelve months 
beginning with the date of the member’s death, or at the date when she 
ceases to have in her charge a child of the member and to receive an allowance 
in respect of that child under the provisions of Part V of this Our Warrant, 
as the case may be, she is in pecuniary need and incapable of self-support. 


(3) Subject to the following provisions of this Article, each of the provisions 


specified in the first column of the following Table shall be deemed to have 
come into operation on the commencing date specified in the second column 
of that Table in relation to that provision, so, however, that no payment shall 
be made by virtue of any of the said provisions in respect of any period before 
the commencing date as specified in relation to that provision. 


TABLE 

Article Commencing Date 
.. .. | 18th September, 1946 
1 (5) (/) and (g), 16 Fae Ist February, 1948 
? .. | 3rd September, 1946 
14, 20 (1), 35 ag et Ist April, 1948 
17 (3) (c) and 
20 (4) and (5)... ist December, 1948 
18 .. an 1st May, 1948 
45 (2) a ni .. | 19th December, 1945 
First Sched 


Table 1 to Third Schedule | Ist April, 1947 


(4) Subject to the following provisions of this Article, Article 20 (3) shall be 


deemed to have come into operation on the Ist March, 1949 : 


Provided that— 

(a) in relation to a soldier, the said Article shall, with the figure of 20s. 
substituted for the figure of 26s. wherever the latter appears, be deemed to 
have come into operation on the 18th August, 1948 and to have ceased to 
have effect on the Ist March, 1949 ; 

(b) for the purposes of Article 21 and with the figure of 20s. substituted 
for the figure of 26s. wherever the latter appears, the said Article 20 (3) shall 
be deemed to have come into operation on the Ist December, 1947 and to have 
ceased to have effect on the Ist March, 1949. 


(5) In relation to any award payable weekly the foregoing references to the 


lst December, 1947, the Ist February, 1948, and the Ist April, 1948, shall be 
construed as references to the first normal weekly pay day for that award 
following the lst December, 1947, the Ist February, 1948, or the Ist April, 1948, 


as the case may be. 
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(6) Any relevant provision of this Our Warrant shall apply to any case where 
the disablement or death of a member of the military forces was due to service 


before the commencing date specified in this Article in relation to that provision, 
whether an award has been made under any previous Warrant or not. 


Given at Our Court at St. James’s this 24th day of May, 1949, in the 
13th Year of Our Reign. 


By His Majesty’s Command. 
H. A. MARQUAND. 


Pree 


- 

' 
I 
( 
‘ 
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FIRST SCHEDULE 


ASSESSMENT OF DISABLEMENT CAUSED BY SPECIFIED INJURIES AND OF 
CERTAIN OTHER DISABLEMENTS 


Description of Injury Assessment 


| 


Amputation Limbs per cent. 

Loss of both hands or amputation at higher sites . 

Amputation through shoulder joint - 

Amputation below shoulder with stump less than 8 inches from tip of acromion 

Amputation from 8 inches from 
olecranon 


thumb and its # metacarpal bone . 


4 
3 fingers 
2 fingers 


S88 


Amputation Cases—Lower Limbs per cent. 
Double amputation through thigh, or through thigh on one side and loss - 
other foot, or double amputation below thigh to 5 inches below knee. . ‘ 
Double amputation through leg lower than 5 inches below knee... 100 
Amputation of one lower than 5 inches below knee and loss of other foot 100 


Amputation of both feet resulting in end-bearing stumps 90 
Amputation through both feet -proximal to the metatarso-phalangeal joint 80 
Loss of all toes of both feet through the metatarso-phalangeal joint 40 
Loss of all toes of both feet proximal to the proximal interphalangeal joint . 30 
Loss of ali toes of both feet distal to the proximal interphalangeal joint. . 20 
Amputation through hip joint 3 90 
Amputation below hip with stump not exceeding 5 inches in length measured 

from tip of great trochanter 80 
Amputation rt ay hip with stump exceeding 5 inches in length ‘measured from 

tip of great trochanter, but not beyond  niddle thigh 70 
Below middle thigh to 34 inches below knee. 60 
Below knee with stump exceeding 34 inches but not exceeding 5 inches 50 
Below knee with stump exceeding 5 inches ‘ 40 
Amputation of one foot resulting in end-bearing stump. 30 
Amputation through one foot proximal to the metatarso-phalangeal jo sint .. 30 
Loss of all toes of one foot proximal to the proximal interphalangeal seat, 

including amputations through the metatarso-phalangeal joint 20 

Other Specific Injuries per cent. 

Loss of a hand and a foot . Ae is 100 
Loss of one eye, without complications, the other being normal 40 
Loss of vision of one eye, or of the eyeball, 

the o normal 30 

Other Disablements per cent 


here 
sion, 
Tom I 
Loss of 
Loss of 
Loss of 
Loss of 
Loss of te 
Note.—Where the scheduled assessment for a specified injury involving multiple losses 
differs from the sum of the assessments for the separate injuries, the former is the appropriate 
assessment. 
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TABLE 2 
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2 
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2 
5 
3 
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WEEKLY RATES OF PENSIONS FOR DISABLED OTHER RANKS 
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Rank (or equivalent rank) 
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THIRD SCHEDULE 
TABLE | 
GRATUITIES PAYABLE FOR SPECIFIED MINOR INJURIES 


Description of Injury Officers {Other Ranks 
For the loss of oe £ £ 
A. Fingers 
R. or L. 
Whole .. + 150 120 
1 phalanx 100 80 
Guillotine amputation of tip without loss of bone. . + - 60 50 
R. or L. middle finger— 
2 phalanges... he ‘> 100 80 
1 phalanx 80 65. 
Guillotine amputation of tip without loss of bone 4 50 40 
R. or L. ring or little finger— 
Whole .. 80 65 
2 phalanges 70 55 
Guillotine amputation of tip without loss of bone eo 30 25 
B. Toes :— 


R. or L. great toe— 


through metatarso-phalangeal spins 150 120 
part, with some loss of bone . ‘ 40 35 
R. or L. | other toe— 
through metatarso-phalangeal joint .. Fe 40 35 
part, with some loss of bone .. “3 a 20 15 
2 toes, excluding great toe— 
through metatarso-phalangeal joint . . 60 50 
part, with some loss of bone . . 30 25 
3 toes, excluding great toe— 
through metatarso-phalangeal oe of 70 55 | 
part, with some loss of bone . 40 35 
4 toes, excluding great toe— 
through metatarso-phalangeal joint .. 100 80 
part, with some loss of bone . . 40 35 


40 
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r Ranks 
£ 
120 
95 
80 
50 
105 
80 
65, 
40 
65 | 
55 
50 
25 
20 
35 
35 
15 
50 
25 ‘ 
55 
35 
80 
35 
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THIRD SCHEDULE 


TABLE 3 


RATES AND PerRiops OF WEEKLY ALLOWANCES WITH TERMINAL GRATUITIES (WHERE ApppRo- 
PRIATE) PAYABLE TO OTHER RANKS FOR DISABLEMENT ASSESSED AT LESS THAN 20 PER Cent, 
NOT BEING A MINOR INJURY SPECIFIED IN TABLE I. 

A. The weekly rates of allowances shall be as follows : — 

Rank (or equivalent rank 


or status) en Women 
x 

Warrant Officer, Class!.. 11 0 10 2 With an addition, subject to the same 
Warrant Officer, Class Il 10 6 9 10 conditions as those laid down with 
Staff Serjeant is ee 9 6 respect to allowances granted under 
Serjeant 9 6 gs 2 Article 13, as follows :-— 

Corporal . 9 0 8 10 s. d 
Private 8 6 8 6 for a wife or unmarried s & pene 


living as a wife 0 
for each child. . 


B. The periods of weekly allowances and amounts of terminal gratuities (where appropriate 
shall be as follows :-— 


Estimated duration of the disablement within the 
degree referred to 
_ 
porary less Temporary more : 
Degree ot than a year than a year | Indeterminate 
disablement 
Number Number Number 
of weeks’! Terminal | of weeks’| Terminal | of weeks’, Terminal 
allow- gratuity allow- gratuity allow- gratuity 
ance ance ance 
Per cent. £ £ £ 
18* — 35 52 20 
6-14 .. 35 70 — 104 40 
15-19 52 — 104 156 80 
6-14 (followed by I- 5 
indeterminate) 69 20 87 20 
15-19 (followed by 1-5 
indeterminate) 86 20 121 20 - = 
15-19 (followed by 6-14 
indeterminate) 121 40 138 40 - 


* Minimum payment £10. 
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FOURTH SCHEDULE 


TABLE 1 
PPRO- YEARLY RATES OF PENSIONS FOR WIDOWS OF OFFICERS 
'ENT., 
Yearly rate of pension 
Rank 
(1) (2) (3) 
same £ £ 
with Field Marshal... 700 
under General — 540 
Lieutenant-General_ 440 
8. d Major-General .. = 350 
| Brigadier .. we 290 
0 Colonel. 230 
Lieutenant-Colonel 210 
0 Major... 180 170 
Captain 165 150 
riate Lieutenant 150 130 
Second Lieutenant | 150 130 
TABLE 2 
WEEKLY RATES OF PENSIONS FOR WiDOWS OF SOLDIERS 
e 
-_——— Weekly rate of pension 
Rank (or equivalent rank) 
inal 
ity (1) (2) (3) 
F s. d 
Warrant Officer, Class I . 40 0 28 4 
Warrant Officer, Class IL. . 39 0 26 8 
Staff Serjeant ma 38 O 25 0 
Serjeant .. Be 37 0 23 4 
= FIFTH SCHEDULE 
Wipows’ GRATUITIES UNDER ARTICLE 27 
Rank Amount of gratuity 
£ 
Field Marshal 2,000 
General .. 1,500 
Lieutenant-General 1,250 
Major-General .. 1,000 
Brigadier 800 
Colonel 600 
Licutenant-Colonel 450 
Major 300 
Captain 200 
Lieutenant . : 150 
Second Lieutenant. . 100 
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EXPLANATORY NOTE 
(This Note is not part of the Royal Warrant, but is intended to indicate its 
general purport.) 


1. This Royal Warrant supersedes the Royal Warrant of the 12th April, 1946 (Cmd. 6799) 
as amended by the Royal Warrant of the 5th December, 1946 (Cmd. 6995), Part I of the 
wa ng rh the 29th March, 1947 (Cmd. 7096) and the Royal Warrant of the 8th May, 


2. The scope bas boon extended to coves of 
ment oe tout arising from future peacetime service, including part-time service in the 
Territorial and Reserve Forces (Articles 1 (16), (17), 25) and (30)). There have also been a 
number of changes in the provisions, the principal o: which are set out in the following 


3. Allowances are now payable for legally adopted children and stepchildren irrespective 
ofthe date of adoption or the date ofthe pensioner’ marviage to the child's mother, (Article 


4. Entitlement provisions in respect of part-time service in the Territorial and Reserve 
Forces are included. (Articles 4 and 5). 


5. The conditions for the grant of education allowances in respect of a child have been 
varied by removing the requirement that the father would have been able to provide the 
education had he not become a service casualty. (Articles 14 and 35). 


6. The allowance for wear and tear of clothing caused by the use of an artificial limb has 
been increased. (Article 16). 


( 


8. The maximum rate of the allowance for lowered standard of occupation (formerly 
to 20s. a week. 


9. An additional treatment allowance of 26s. a week is now payable where the pensioner 
is not eligible for National Insurance sickness benefit (or retirement pension or old age pension). 
The similar allowance payable to a pensioner who has to abstain from work for a prolonged 

riod Mtinch al ut in-patient treatment has been increased from 9s. to 26s. a week 


al 
tt 


BE 4 
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STATUTORY RULES AND ORDERS, 1946 
PENSION 


Appeal Tribunals (England and Wales) 


Tue PENSIONS APPEAL TRIBUNALS (ENGLAND AND WALES) RULES, 
1946. Datep OcTOBER 21, 1946. 


I, William Allen Baron Jowitt, Lord High Chancellor of Great Britain, 

by virtue of the powers conferred on me by paragraph 5 of the Schedule 

to the Pensions re ee Act, 1943, and of all other powers 68 7Geo.6. 
enabling me in this do hereby make e following Rules: — c. 39. 

1. These Rules may be cited as the Pensions Appeal Tribunals Short title 

England and Wales) Rules, 1946, and shall come into operation on the and com- 

first day of November nineteen hundred and forty-six. mencement. 

following expressions have the meanings hereinafter assigned to them 

tespectively : — 

(a) ‘‘ the Act ’’ means the Pensions Appeal mie eer 1943; 

‘* appeal includes an entitlement appeal and 


(0) appelant means the person by whom or on whose behalf the 
is brought; 
oP epee t appeal ’* means an appeal brought under section five 
of the Act; 
(e) ‘‘ entitlement appeal ‘’ means an appeal brought under section 
one, section two, section three, or section four of Act; 
‘notice of appeal’’ means notice of an appea! given to 
Minister in manner prescribed by these Rules; 
(h) ‘‘ Pensions Appeal Office ’’ means The Central Executive Office of 
the Pensions Appeal Tribunals; 
(i) ‘‘ the President means the 
Chancellor to be President of the rastenis ym pel T 
(j) “‘ Tribunal ’’ means a Pensions Appeal Tri 
(2) The Interpretation Act, 1889, applies to the interpretation of 52 & 53 
3.—(1) Subject to the provisions of this Rule— 
a) an entitlement a shall be bro by the person 
the appeal lies; and may be 
b) an assessment shall be brought the person in respect 
whose Minister has ~ interim 
final decision, or fina] assessment against which the appeal lies. 
(2) Where the person by whom an appeal ma eeatel ht is under 
the age of 16, of is prevented by mental or p ity from 


5799) 
f the 
May, 
oner 
nged 
another, that person may take all such steps and do all such things for 
the purposes of the appeal as an appellant is by these Rules required 
or to take or do. by 
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(4) An on behalf of, or in respect of the estate of, an infant 
or person of unsound mind may be brought, and an appeal in respect 
of the estate of a deceased may be carried on by virtue of 
directions given by the ident under Rule 24 (2), notwithstanding 
that a next friend, receiver or committee has not been appointed or, 

case may be, that probate or letters of administration have 
not been granted in respect of the deceased’s estate. : 


4.—(t) An appeal to a Tribunal shall be commenced by a notice of 
appeal given to the Minister on a form to the effect of whichever of the 
forms of notice of appeal set out in the First Schedule to these Rules, 


is appropriate: 


(i) where a person who is desirous of commencing an assessment 
appeal has signified to the Minister his intention to appeal by a 
prepaid letter sent to the Minister before the time for commencing 
the has expired, and the appropriate form of notice of 
appeal is sent to the Minister within six weeks after the form was 
sent by the Minister to the appellant for completion, ue ooeed 
shall be deemed to have been commenced on the date on which the 
letter was so sent; 

on a form supplied by him before the coming into operation of 
these Rules, the appeal shall be deemed to have been commenced in 
accordance with this Rule. 

(2) The appropriate form of notice of appeal shall be supplied by the 

Minister on request. 

(3) A notice of in Form 1, Form 3 or Form §, shall be signed 
by the appellant, and a notice of appeal in Form 2, Form 4 or Form 6, 
shall be signed by the person acting on behalf of the appellant, and in 
each case shall bear the date on which it was signed, and sha!l be sent 
by post addressed toe’ The Ministry of Pensions ’’ 


5.—(1) Subject to the eg ene of Rule 6, Rule 9 and Rule 22, the 
Minister shall, on receipt y him of a notice of appeal, prepare a docu- 
Statement of the Case ’’) setting forth— 

(a) the relevant facts relating to the appellant’s case as known to 
the Minister, including the relevant medical history of the appellant; 
and 

(b) in the case of an entitlement appeal, the Minister's reasons for 
making the decision against which the appeal is brought. 

(2) When the Statement of the Case has been , the Minister 
shall send two copies to the appellant and inform him that he 
may, if he so desires, submit (on a form to be supplied by the Minister) 
an Answer to the Statement indicating— A 

(a) whether, and in what respect, the facts in the Statement of the 
Case are disputed; 

(6) any further facts which, in his opinion, are relevant to the 
appeal; and 

(c) his reasons for thinking that the decision of the Minister, or the 
interim assessment, final decision or final assessment, as the case 
may be, made by the Minister, was wrong. 


ir 
at 
a 


a 


| 
Method of 
Provided that— | 
1 
{ 
Statement 
of the Case 
and Answer 
| 
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Where the appellant submits an Answer disputing any of the facts 
®. Statement of the Case or putting forward Tarte facts, he shall 
to his Answer such documentary evidence in support of his case 
as is in his possession or as he can reasonably obtain 

(4) Except where the appellant is resident outside the United 
he shall send his Answer, and any documents submitted therewith, to the 
Minister within basting Sy ag days from the date ou which the Statement 
of the Case was sent to 

(5) The Minister may, if he so desires, comment in writing on the 
appellant’s Answer "if he does so, the Minister shall send a copy 
of his comments to the appellant. 


(a) three copies of the Statement of the Case; 

(b) three copies of the appellant’s Answer (if any); 

(c) any documents submitted by the appellant; and 

(d) three copies of any comments made by the Minister on the 
appellant’s Answer. 


an appellant desires to Disclosure 
have disclosed any document, oe sey y document, which he has of official 
reason to believe is in the possession of a Government Depastment, he’ docements 
may, at any time not later than six weeks after the Statement of the and in- 
Case was sent to him, a Hy te. the Rieidone for the disclosure of the formation. 

jp» Taal considers that the document or 
is likely to be rel i ob determined onthe ape 


(if in the posses 
upon terms conditions as the may think fit: 


Provided that dretons given under this Rule shall not require the 
disclosure of — 


(i) documents in the nature of Departmental Minutes or reports; wad 
(ii) the name of any person in the service of His Majesty who has 
in respect of whose death the appeal is brought. : 


Government Departmen an officer authorised in that 
behalf the Secretary of State or Mine >. 


in charge of the Department) _ 
that a document or name is such a document or name as is described ‘ 
in sub-paragraph (i) or sub-paragraph (ii) shall be final and conclusive. 

(2) On receipt of a direction given by the President under this Rule, 

the ocretary State or Minister in charge of the Governtneat 
lana or any person authorised by him in that behalf, may 
certify to the President— 

the public interest for the whole or 


pu 

0) athe hl of the document ought not, for reasons of 

A2 


e 
(6) As soon as may be after the receipt of the Answer or, if the appel- 

lant does not send an Answer, on the expiration of the said twenty-eight 
t days (or, where the appellant is resident as aforesaid, at the expiration 
, of such time as may be allowed by the President) the Minister shall, 
; subject to the provisions of Rule 9, send to the Pensions Appeal Office— 
f 
f 
| 
1 
t 
) 
e 
e 
e 
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and. heres. da gun @) of this para- 
raph, the President shall give such directions to 


prejudiced if the appeal ithout such di , and, where 
the Tribunal are of opinion that the tt would be prejudiced if 
the appeal were to proceed without disclosure, they adjourn 
the hearing of the appeal until such time as the necessity for non- 
disclosure on the ground of security no longer exists. 

At the hearing the appellant may a to the Tribunal for the 
in this Rule, and, where 
it appears to the Tribunal that the document is likely to be relevant to 
any issue to be determined on the appeal, and that the appellant has 
reasonable excuse for having failed to make an application for dis- 
closure to the President before the hearing under paragraph (1) of this 
Rule, the Tribunal may, unless the document is ced by the 
Minister’s tative, adjourn the case for an application to the 
President to be made by the appellant. 

(4) It shall be a sufficient compliance with a direction given for the 
disclosure of a document, or part of a document, under this Rule, if there 
is produced a photostatic copy of the document or the part thereof 
certified as a true copy by an officer of the Department concerned 
authorised in that by the Secretary of State or Minister in charge 
of the Department. 


7. A List of Cases for Hearing shall be prepared in the Pensions 
A Office, and on receipt in that Office of the documents mentioned 
in Rule 5 (6) the case be entered in that List 


hearing, a notice of ing to the effect of Form 7 of the Forms set 
out in the First Schedule to these Rules shall be sent from the Pensions 


attending the Tribunal on the date so fixed, he shall (unless the appeal 

is to be heard in his absence under Rule 20) immediately notify the 

erefor : 

Provided that, where the appellant is prevented from attending by 
reason of circumstances arising within twenty-four hours of the time of 
the hearing, the appellant shall, in addition to-notifying the Pensions 
Appeal Office, use his best endeavours to inform the Clerk to the 
Tribunal at the place where the appeal is to be heard of his inability 
to appear. 

9.—(1) An appellant may at any time before the hearing give notice 
to the Pensions Appeal Office that he desires to withdraw his appeal, and 
thereupon the appeal shall be struck out. 

(2) Where, after a notice of appeal has been given, the Minister 
decides the issue arising on the appeal in favour of the appellant, the 
Minister shall give notice of his decision to the Pensions Appeal Office 
and to the appeliant, and the appeal shall be struck out. 


document, or part thereof, as the case may be, and where a certifi- 
ppea UTnce oO the appellant, and the Minister shall D ntormed ofr the 
date so fixed. 
(2) If, at any time before the date fixed for the hearing, the appellant 
becomes aware of any circumstances which will . him from 


85 


an 


may direct the case to be placed in‘ the Deferred 


11.—(z) An appellant may conduct his case himself or may be repre- 
sented by any nD (whether holding any legal or other qualification 
or being a member of any War Pensions Committee, Association of Ex- 
Servicemen, Trade Union or other body or not) whom he may appoint 
to assist him for the purpose. 


(2) The Minister may be represented by any person whom he may 
appoint for the purpose. 


(3) It shall be the duty of the Tribunal to assist any appellant who 
Yo We to the baat of 


12.(1) The appellant may give evidence in 
and the appellant and the Minister may, subject to the provisions of the 
next following paragraph, call a doctor or any other witness, and may 
produce at the hearing any further documentary evidence not already 
in the possession of the Tribunal. 

(2) Where the appellant or the Minister intends to call a doctor as a 
witness at the hearing, he shall, unless he has already notified the 
Pensions Appeal Office of his intention to call the witness, send notice of 
his intention to the Pensions Appeal Office not less than seven days 
before the date fixed for the hearing, and the Pensions Appeal Office shall 
notify the Minister or, as the case may be, the appellant who shall then 
be entitled to call a doctor at the hearing without giving notice. 

(3) The Tribunal may require the appellant to furnish such evidence 
of his identity as they may think fit, and, where the appeal is brought 
by a person acting on behalf of the appellant, the Tribunal may require 
him to satisfy them as to his qualifications for so acting. 

(4) The Tribunal may summon before it expert or other witnesses. 

(5) The Tribunal shall not refuse evidence tendered to them on the 
ground only that such evidence would be inadmissible in a court of law. 

(6) Subject to Rule 22 and to any direction given by the President 
under Rule 6 or by the Chairman under Rule 15, every document 
tendered in evidence or considered by the Tribunal for the purposes of 
the appeal shall be made available to the appellant or his representative 
(if any) and to the Minister or his representative in such manner as the 
Tribunal may direct. 


13.—(1) At the hearing the Tribunal shall give an opportunity to the 
appellant or his representative to address the Tribunal and call witnesses 
and, if the appellant is not represented, the examination of the appel- 
lant’s witnesses may, if the appellant so desires, be conducted by the 
Chairman of the Tribunal on of the appellant. The representa- 
tive of the Minister may put questions to any witness called by or on 
behalf of the appellant. 

(2) The Tribunal shall — the representative of the Minister an 
opportunity to address the Tribunal and call witnesses. The appellant 
or his representative may put questions to any witness called by or on 
dehalf of the Minister. 


and the 


Evidence. 


Procedure 
at hearing. 
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10. Subject to the provisions of Rule 20, if the appellant fails to Appeal not 
win six wed after the date fixed for the hearing, satisfy the President pg a 
that he had sufficient reason for his failure to appear, the President '™ 
List. List. 
tion of the 
appellant 
Minister, 
: 
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14.—(1) Where during the hearing of an appeal it appears to the 
Tribunal that it is necessary to obtain further information on any point, 
or that the appellant or the Minister should be allowed or required to 
procure or produce further evidence, the appeal shal] be adjourned for 
such further information to be obtained in such manner as the Tribunal 

further evidence. 


(2) Where the Tribunal adjourns the ing for further information 


to the a t and to the Minister, together with a statement that 
the a t or the Minister may comment thereon in writing if he so 
desires, or may address the Tribunal thereon at a further hearing of the 
case 


(3) Where the hearing is adjourned for the appellant or the Minister 
to procure or uce further written evidence, the evidence shall, 
subject to any directions given by the President under Rule 6, be com- 
municated to the Pensions Appeal Office, together with a statement 
indicating whether or not the appellant or the Minister wishes to address 
the Tribunal on the evidence at a further hearing of the case, and a 
copy of the evidence shall be sent from the Pensions Appeal Office to 
the Minister or, as the case may be, to the appellant, together with a 
statement that the Minister or, as the case may be, the appellant, 
may comment thereon in writing if he so desires, or may the 
Tribunal thereon at a further hearing of the case. 


(4) Where the appeliant or the Minister informs the Pensions 

of his desire to address the Tribunal on the further information, 
or on further written evidence, a notice of hearing shall be sent to the 
appellant and to the Minister not less than ten days before the date 
fixed for the case to be further heard. 


(5) Where neither the appellant nor the Minister wishes to address 
the Tribunal on the further information or further written evidence, 
the Tribunal may give their decision without a further hearing of the 
case after aking: into consideration any comments in writing made by 
the appellant or by the Minister on the further information or evidence. 

(6) Where the hearing is adjourned for the a: or the Minister 
to procure or oral evidence, hearing shall 
be sent to the appellant and to the Minister not less than ten days before 
the date fixed for the case to be further heard if a date for the further 


hearing was not fixed at the adjournment or the date then fixed has 
to be altered. 


(7) Where the appellant fails to or produce further evidence 
which he has been required ~ Bene Fribunal to procure or produce, and 
the Tribunal is satisfied that failure was due-to the wilful default of 
the appellant, the case shall be placed in the Deferred List. 


15.—(1) Where in the case of appeal the Tribunal are of opinion 
that a difficult medical or other technical question arises, the Tribunal 
may, before giving their decision, take the opinion of a medical 

jalist or other technical expert in such manner as may appear to 
em to be convenient. 

(2) Where the question is a medical question, the Tribunal may 
arrange for the appellant to be examined by a medical specialist for 4 
report on his E 
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(3) The Tribunal shall direct the specialist or other technical expert 
to send his opinion or report to the Pensions Appeal Office, and copies 
thereof and of the terms of reference to the specialist or technical 


may cdmment on the opinion or report in writing, if he so desires, or 


Provided that where it a to the Chairman that it would not 
be in the best interests of the appellant for the opinion or report of a 
medical specialist to be communicated to him, the Chairman may 
shall be sent to the appellant’s medical adviser (if known to 
Tribunal) and, if the appellant was represented at the hearing, to his 
representative. 

(4) Where the Pensions Appeal Office is notified by, or on behalf of, the 
appellant or the Minister that a er hearing is desired on the opinion 
or report, a notice of hearing shall be sent to the a and to 
Minister not less than ten days for the case to 
further heard. 


(5) Where neither the nor the Minister desires to address 
the Tribunal further, the Tribunal may give their decision without a 
further hearing of the case, after taking into consideration any comments 
in writing by the appellant or by the Minister on the opinion or 
report. 


16. Where an appeal has been adjourned by a Tribunal and the 
President is of the opinion that it is not practicable, or that it is not 
possible, without undue delay, for the hearing of the appeal to be 
continued by the same Tribunal, he may direct that the appeal may be 
re-heard by another Tribunal. 


17. In a case where the appellant is present in person at the hearing 
and is the person in respect of whose incapacity for work or disable- 
ment the appeal is brought, the medical member or members of the 
Tribunal may, with the assent of the appellant, make a medical 
examination of the appellant. 


18. The decision of the Tribunal may, at the discretion of the Tribunal, 
be announced by the Chairman im: 
or may be communicated in writing to appellant and the Minister 
within seven days after the Tribunal have rea their decision, and in 
either case the Chairman shall indicate shortly the Tribunal’s reasons for 
giving their decision. 

19.—(1) The Clerk to the Tribunal shall enter, in a book to be 
by him for the purpose, a Minute of every decision of the Tribunal. 


(2) The Chairman of the Tribunal shall sign a document (to be 
called a ‘‘ Form of Decision ’’) recording the decision on the a 
and it shall be the duty of the Clerk to the Tribunal to the 
Form of Decision to the Pensions Appeal Office. 


Ap , and shall be certified under the hand of an officer 
authorised in that behalf by the President, and a copy so certified shall 
be sent to the appellant and to the Minister. 
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(4) A copy of a Form of Decision purporting to have been certifieq 
as aforesaid shall be conclusive evidence of the decision of the Tribunal 
on the appeal to which that Form of Decision relates. 


20. Subject to any arrangements made by the President under Rule 2: 
and to the provisions of Rule 23, an appeal shall not be heard in the 
absence of the ap t unless he has sent to the Pensions A 
Office, or to the Tribunal a request that his appeal should be heard 
~ Me Rarer ag or the Tribunal are satisfied on representation made on 

the appellant, that he desires that his appeal should be 
heard in his absence: 

Provided that, notwithstanding that such a request or representation 
has been made, the Tribunal may, if they think that the presence of 
the appellant is necessary for the due determination of the appeal, give 
directions that the appeal shall not be heard in his absence. 


21. Where the President is satisfied that any a) t is unable, 
through physical or mental infirmity, to attend the Tribunal and that 
his incapacity is likely to continue for a prolonged period, the President 
may make such arrangements as may appear to him best suited, in all 
the circumstances of the case, for disposing fairly of the appeal, and in 
particular may arrange— 

(a) for the appellant to be visited at some convenient place by one 
or more members of the Tribunal, or by other persons appointed 
in that behalf by the President, for the purpose of recording the 
appellant’s evidence and any statement which he may wish to 
make, and for the appellant to be medically examined, so however 
that in an assessment appeal the visit shall be made by one or 
both of the medical members of the Tribunal or by another duly 

— medical practitioner, as may be appointed by the 
ident; 

(b) for taking, whether before the Tribunal or otherwise, the evidence 
of medical or other witnesses on behalf of the appellant and the 
Minister, and in particular the evidence of the near relatives, 
guardian or other representative of the appellant; 

(c) for enabling the appellant’s representative and the Minister to 
comment, whether at a hearing of the Tribunal or in writing, on 
the evidence so taken and to make a statement in writing or to 
address the Tribunal; 

(d) for the determination of the appeal in the absence of the appellant: 

Provided that any arrangement made under paragraph (a) or para- 
graph (5) of this Rule shall make provision for enabling the representa- 
tive of Minister, if he so desires, to be present while the evidence 
of the appellant and other witnesses is taken and to ask questions of the 
appeilant and other witnesses. 


22.—(1) This Rule shall apply to any case where the medical history 
of the a t or of the person in respect of whose death an appeal 
is t comprises material which, in the opinion of the Minister, 
it would be undesirable in the interests of the appellant to disclose 
to him. 

(2) Where in any case to which this Rule applies it comes to the 
knowl of the Minister, before the Statement of the Case is sent to 
the appellant under Rule 5 of these Rules, that the appellant is to be 
represented at the hearing of the appeal, the representative shall for 
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the of the provisions of that Rule relating to the transmission 
of the Statement of the Case, the submission of an Answer and the 
transmission of any comments thereon, be treated as the appellant. 

(3) if in any case to which this Rule applies it appears to the 
Minister that the appellant does not intend to be nted at the 
hearing of the appeal, the Minister shall omit from the copies of the 
Statement of the Case sent by him to the appellant under Rule § 
those portions which in the, opinion of the Minister it would be un- 
desirable in the interests of the appellant to disclose to him, so, however. 
that the copies of the Statement of the Case sent by the Minister 
to the Pensions Appeal Office under peor (6) of Rule § shall 
contain the omitted portions and shall be accompanied by a notice 
stating the fact of the omission and the reasons therefor. 

(4) On the receipt of copies of a Statement of the Case and a notice 
under the last foregoing paragraph of this Rule, the President shall 
use his best endeavours to assist the appellant to obtain a suitable 

n or organisation to represent him at the hearing of the a 1, 
and where such a representative is obtained the Minister 1, on 
being notified to that effect, send to the representative two copies of 
the omitted portions of the Statement of the Case, together with a 
statement that the omissions were made pursuant to this Rule. 

(5) In any case to which this Rule applies the President shall indicate 
to the Tribunal before the hearing of the appeal which portions of 
the Statement of the Case have not been disclosed to the appellant, and 
the Tribunal shall decide whether, in the interests of the appellant, 
those portions should or should not be disclosed to him, and accordingly 
the Tribunal may order that all or any of those portions shall be 
communicated to the appellant forthwith, or may hear the appeal 
without all or any of those portions being so communicated, so, how- 
ever, that the Tribunal shall take the omitted portions into consideration 
before deciding the appeal. 


23.—(1) Where an appellant is resident outside the United Kingdom 
his appeal shall, subject to the provisions of this Rule, be heard in 


his absence. 
(2) As soon as the appellant’s case is tor hearing, he shall 
be notified of that fact by the Pensions Appeal , and the appellant 


may, within such time as may be specified in the notification, give 
notice to the Pensions Appeal Office stating that he intends to visit 
the United Kingdom in the near future and requesting that his appeal 
should not be heard before a specified date, and the President, if 
satisfied that it would be reasonable for the hearing to be postponed, 
may direct that it shall not be heard before that date and may give 
such further directions for the hearing of the appeal as he shall think fit. 

(3) In an entitlement appeal the President may, and in an assess- 
ment appeal the President shall, make arrangements for the appellant 
to be medically examined at some convenient place in the country 
in which he is resident, and, where such an arrangement is made, 
the appeal shall not be proceeded with until a medical report on the 
examination has been received in the Pensions Appeal Office and a 
copy thereof has been sent to the representative (if any) of the appellant 
and to the Minister. 


24,—(1) Where the Pensions a Office is notified that an appel- 
lant has died before the appeal is decided:— 
(a) in the case of an entitlement appeal, the case snall be placed in 
the Deferred List; 
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(6) in the case of an assessment appeal, the appeal shall be struck 

out. 

(2) ‘Where the appellant in an entillement appeal has died before 
the appeal is decided, the President may, on application made to him 
under Rule 26 by the widow or other dependant of the deceased appellant 
or by his personal representative, give directions that the appeal shal] 
proceed, so far as may be, as if the widow, sapenties or personal 
representative, as the case may be, had brought the appeal on behalf 
of the appellant in the first instance and the appellant had not died, 
and that rt shall be heard with any appeal brought by the widow or 
other dependant in respect of the appellant’s death. 


25.—(1) Where the appellant or the Minister is dissatisfied with the 
decision of the Tribunal on an entitlement appeal as being erroneous 
in point of law, he may apply to the Tribunal, in manner prescribed 
by this Rule, for leave to appeal to the judge of the High Court 
nominated for the purpose by the Lord Chancellor. 

(2) An application for leave to appeal may be made— 

(a) at the hearing of the appeal, immediately after the decision of 

the Tribunal is announced; or 

(6) by notice in writing sent to the Pensions Appeal Office within 

six weeks of the communication to the appellant of the decision of 
the Tribunal: 
and in making his application the applicant shall state ia writing the 
ere of law in respect of which he claims that the decision of the 


ribunal is erroneous and on which he wishes to appeal. 


(3) On receipt of an application in writing for leave to appeal, a 
copy thereof shall be sent from the Pensions Appeal Office to the 
Minister or, as the case may be, to the appellant, and a notice shall 
be sent to the appellant and to the Minister stating that the application 
will, unless the Minister or the appellant desires to address the Tribunal 
thereon, be determined by the Tribunal without a hearing, and, unless 
within fifteen days of the sending to him of the notice the Minister or 
the appellant notifies the Pensions Appeal Office that he desires to 
address the Tribunal, the application may be so determined. 


(4) Where the appellant or the Minister notifies the Pensions Appeal 
Office that he desires to address the Tribunal, a notice of hearing shail 
be sent to the appellant and to the Minister not less than ten days 
before the date fixed for the hearing of the application. 

(5) Where the Tribunal decide to """ leave to appea! to the judge of 
the High Court, the Chairman shall, within such time and in such 
manner as may be determined by Rules of Court, set forth the question 
of law for the decision of the judge. 

(6) At the hearing of an appeal, or of an application for leave to 
appeal to the judge of the High Court, the Chairman shall, at the request 
of the appellant or the Minister, take a note— 

(a) of any question of law raised at the hearing; 

(5) of the facts in evidence in relation thereto; and 

(c) of the decision of the Tribunal thereon; 
and, where such a note has been taken, the Chairman shall (whether 
an application for leave to appeal is made or not) on the application 
of the appellant or the Minister, furnish him with a copy of the note, 
and shall sign the copy. 
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26.—(1) Where a case is placed in the Deferred List, notice of that 
tact shall be sent from the Pensions Appeal Office to the Minister and to 
the appellant or, where an entitlement appeal has been placed in the 
Deferred List because the appellant has died before the appeal was 
decided, to his widow or other dependant or personal representative. 


(2) An appellant whose case has been placed in the Deferred List or, 
where an entitlement appeal has been placed in the Deferred List because 
the appellant has died before the appeal was decided, the widow. or 
other dependant or personal representative of the appellant, may at any 
time within twelve months after notice of that fact has been given apply 
to the President for an order that the case be restored to the List of 
Cases for Hearing. 

) An order under the last foregoing graph of this Rule may be 
alte unconditionally or subject to and conditions as ths 
President thinks just: 

Provided that, where the case has been placed in the Deferred List 

uant to a direction given by the President under Rule 10, the case 
shall, on the application of the appellant, be restored unconditionally 
to the List of Cases for Hearing unless the President is satisfied that 
the mans failure to appear at the hearing was due to his wilful 
default. 


(4) Where no application to restore the case to the List of Cases for 
Hearing has been made within the time prescribed by paragraph (2) of 
this Rule, or where any such application has been made and has been 
refused by the President, the appeal shall be struck out. 


27.—(1) There may be allowed— 
(a) to an appellant who attends the hearing; 


(b) to a relative, guardian or other representative attending the 
hearing on behalf of an appellant by virtue of arrangements made 
by the President under Rule 21; 

(c) to a person who accompanies an appellant at the hearing where 
the President or the Chairman of the Tribunal certifies that it is 
necessary for the appellant, by reason of his health, to be accom- 
panied by an attendant; and ; 


(d) to an appellant who is examined by a medical specialist pursuant 
to arrangements made by the Tribunal under Rule 15 (2); 


the travelling expenses actually and reasonably incurred by him for 
the purpose of attending the Tribunal or of undergoing the Medical 
examination, as the case may be, and an allowance in respect of subsist- 
ence, not exceeding in amount whichever of the allowances specified in 
Part l of the Second Schedule to these Rules is appropriate to his case. 

(2) Where it is necessary for the appellant or other person to travel 
by railway train to and from the Tribunal, or, as the case may be, the 
place where the medical examination is held, a railway warrant shall 
be sent to him from the Pensions Appeal Office before the hearing. 

(3) Where the appeal is successful, and where the appeal was not 
successful but the Chairman certifies that there were reasonable grounds 
for the —, there may be allowed to the appellant or to any such 
person as is referred to in sub-paragraphs (b) or (c) of paragraph (1) 
of this Rule, in addition to the allowances mentioned in that paragraph, 
such sum as compensation for loss of time as the Chairman thinks 
reasonable, not exceeding the sum of seventeen shillings and sixpence 


per day. 
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(4) Where an appellant brings a medical witness to the hearing or, 
or from a hospital, nursing home or other institution in which he has 
received. certificate or other document and the 
Chairman of the T: or the President certifies that the attendance 


thinks reasonable, not ex i 
the sum specified in Part I] of the Second Schedule to these Rules. ~ 


28.—(1) Where leave to appeal to the judge of the High Court ona 
point of law is given, whether to the appellant or to the Minister, the 
appellant shal) be entitled to be paid the costs of prosecuting or defend. 
ing the appeal in the High Court and in addition— 
(a) if the leave is given by the Tribunal, the costs (if any) certified 
or an a) 
sof she 
i is gi the j of the High Court, the costs of 
where an ication has made to the Tribunal and has been 
reasonably incurred or purpose of making or 
opposing to Tribunal. 
(2) Where leave to a to the j of the High Court on a poi 
of law is applied for by the Minister refused, the appellant be 
entitled to be paid— 
(a) where the leave is refused by the Tribunal, the costs (if any) 
certified President have incurred by 
appellant for the purpose of opposing application; or 
costs 0 i ication to the ju ‘ op 08. - 
tion for to the Tribunal and has been 
the costs (if certified President have been 
incurred e a a - 
An lication for costs ble to an appellant under this Rule 
shal be ale in writing to the Pensions Appeal Office within one 
month after the termination of the proceedings in the High Court or, 
as the case may be, the refusal of leave to appeal, and for the purpose 
of ascertaining the due to the appellant he shall furnish to the 
Pensions Appeal Office such certificates or other documents as he may 
be directed to furnish. 


—. (zt) and (2) of this Rule, the President may apply or adapt 
the Rules and scales of costs which would be applicable to a similar 
application to the High Court. 


t 


. witness, or production of the report, certificate or other 
document, was reasonably necessary for the purposes of the appeal, the 
appellant may be allowed such sum in respect of the expenses incurred 
by him in securing such attendance or in obtaining such report, certifi- 
| 
Expenses of 
Court. 
: Other 29._(1) Where under Rule 15 the Tribunal take the opinion of & 
expenses of medical specialist or other technical expert, or send the appellant to 
the be examined by a medical specialist, the Tribunal may direct the pay- 
Tribunal. ment to the specialist or expert of a fee which, except with the leave 
of the President and the Treasury, shall not exceed two guineas. 
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(2) Where the Tribunal summon an expert or other witness or obtain 
from a medical practitioner, hospital or other institution documentary 
information relating to an appeal, the Tribunal may direct the payment 
to such witness of a fee not exceeding two guineas or to the medical 

itioner, hospital or institution such sums, not exceeding five shillings 

in respect of each document or set of documents, as the Tribunal 
may think reasonable. 

30. An application for expenses ble to an appellant or other Claims for 
person under Rule 27 or Rule 29 shall 4 gems in writing to the Clerk to expenses. 


the Tribunal or to the Pensions Appeal Office. 


31.—(1) It shall be the duty of the President to make arrangements Provision 
for the interpretation of the Welsh and English languages at proceedings for inter- 


before Tribunals sitting in Wales. preters in 
(2) An t who requires the services of such an interpreter shall, lll 


on the pt by him of a notice of hearing, immediately send notice 
of his requirement to the Pensions Appeal Office. 

(3) There shall be paid to an interpreter attending the Tribunal in 
accordance with arrangements made under this Rule, as remuneration 
in respect of his services, fees and travelling expenses at the rates and 

pe the conditions ibed by any Rules for the time being 
in made by the Chancellor under Section two of the Welsh 
Courts Act, 1942, Rrricing for the employment and remuneration of 
eee elsh and English languages in Courts of Law in 


A claim an to foes or expenaes under this 

32.(1) The appellant or the Minister may at any time a to the Inter- 
directions on any matter in the locutory 

DD to the Tribunal for leave to appeal to @pplica- 
judge of the High 
(2) An application for directions shall state the matter on which the {o, 
directions are required. directions. 
(3) The President shall communicate the nature of the application to 
the Minister or, as the case may be, to the appellant, t er with a 
statement that the Minister or the appellant may comment thereon in 
writing if he so desires i the President 
shall consider any comments furnished to him. 

(4) Any directions given by the President under this Rule shall be 
communicated to the appellant and to the Minister. 

(5) If an appellant fails to comply with a direction given to him by the 

Beale, the divest the caso to be 
in the Deferred List. 

33. The time appointed by these Rules for doing act or taking Extension 
any in connection with an appeal may be extended by the Tribunal of time. 
or President upon such terms (if any) as the justice of the case 
may require, and such extension may be ordered although the applica- 
tion therefor is not made until after the expiration of the time appointed. 


34.—(1) Any notice, document or other communication required or Notices,etc. 
authorised by these Rules to be given or sent to the Pensions Appeal 
Office shall be delivered to, or sent by post addressed to, the Pensions 
Appeal Office, Ingersoll House, Kingsway, London, W.C.2. 
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(2) Any notice, me direction, document, or other communication 
required or authorised by these Rules to be given or sent to an appellant 
may be given or sent by sending it by post to the address given by the 
behalf of an appellant, to the address of the person acting on his behalf, 
or to such other address as may be subsequently notified in writing to the 


(3) Any lication to be made to the President under these Rules 
may be made post addressed to the President at the Pensions Appeal 


(4) Where under these Rules any notice, certificate, request, direction, 
application or communication is to be given or made, it shall be given 
or made in writing. 

35.—(1) Subject to the provisions of this Rule, the sittings of the 
Tribunal shall be held in public. | ‘ 

(2) A sitting of the Tribunal shall be held in private to such extent 
as may be necessary to enable the Tribunal to comply with a direction 
given by the President under Rule 6. 

(3) Where a request is made to a Tribunal or on behalf of the 
appellant that the appeal, or some part of it, should be heard in private, 
the Tribunal may, if they think that the presentation of the appellant's 
case will be prejudiced by a public sitting, sit in private to extent 
as they think just. 

36. The Tribunal may, if they think fit, take the evidence of the 
appellant or any other witness on oath and for that purpose the Chair- 
man may administer an oath. 


37. Non-compliance with any of these Rules shall not render the 
proceedings on the re void unless the Tribunal or the President 
shall so direct, but the Tribunal or the President may give such directions 
for the purpose of mitigating the consequences of irregularity as the 
justice of the case may require. 

38. The Pensions Appeal Tribunals (England and Wales) Rules, 1943, 
the Provisional Pensions Appeal Tribunals (England and Wales) iient: 
ment) Rules, 946, and the Provisional Pensions Appeal Tribunals 
(England and ) Rules, 1946, are hereby revoked. 


Dated the 21st day of October, 1946. : 
Jowitt, C. 


Sittings of 
the 
Tribunal. 
larities. 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


SFATUTOR INSTRUMENTS 


1949 No, 2105 (L. 27) 
PENSION 
APPEAL TRIBUNALS (ENGLAND AND WALES) 


The Pensions Appeal Tribunals (England and Wales) 
(Amendment) Rules, 1949 


Made - 14th November, 1949 
Laid before Parliament 15th November, 1949 
Coming into Operation 21st November, 1949 


I, William Allen Viscount Jowitt, Lord High Chancellor of Great Britain, 
by virtue of the powers conferred on me by paragraph 5 of the Schedule to 
the Pensions Appeal Tribunals Act, 1943(a), and all other powers enabling 
me in this behalf, propose to make the following Rules :— 


1, The Pensions Appeal Tribunals (England and Wales) Rules, 1946(b), 
which relate to the procedure to be followed on appeals to Pensions Appeal 
Tribunals under the Pensions Appeal Tribunals Act, 1943, shall be amended 
as follows: — 


(a) After sub-paragraph (d) of paragraph (1) of Rule 27 the following 
new sub-paragraph shall be inserted :-— 
“(e) to a witness other than a medical witness who attends the hear- 
ing, where before the hearing an application is made to the Presi- 
. dent or Chairman of the Tribunal and he certifies that in the 
exceptional circumstances of the case the attendance of the 
witness is necessary ; ”. 


(b) In paragraph (3) of Rule 27 for the words “ (b) or (c)” shall be substi- 
tuted the words “ (b), (c) or (e)” and for the words “ seventeen shillings 
and sixpence ” shall be substituted the words “ twenty-five shillings ”. 


(c) In paragraph (1) of Rule 29, for the words “ which, except with the 
leave of the President and the Treasury, shall not exceed two guineas.” 
shall be substituted the words “of five guineas or with the leave of 
the President in special cases seven guineas.”. 


(d) In paragraph (2) of Rule 29, for the words “not exceeding two 
guineas ” shall be substituted the words “three guineas or such greater 
fee not exceeding ten guineas as the President may direct,”. 


(e) In sub-paragraph (a) of Part I of the Second Schedule for the words 
“2s. Od.” and “4s. Od.” shall be substituted respectively the words 
“2s. 6d.” and “5s. Od.”. 


(f) Tn sub-paragraph (b) of Part I of the Second Schedule for the words 
10s. Od.” shall be substituted the words “ 17s. 6d.”. 


(g) In paragraph (2) of the Note at the end of Part I of the Second 
Schedule for the words “ the allowance specified in paragraph (b) shall 
be fifteen shillings” shall be substituted the words “the allowance of 
5s. Od. specified in paragraph (a) shall be 6s. Od., and the allowance 
specified in paragraph (b) shall be 20s. Od.” 


(a) 6 & 7 Geo. 6.c. 39. (b) S.R. Se uae 1708) I, p. 1313. 
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(A) For sub-paragraph (a) of Part II of the Second Schedule the followi.y 
new sub-paragraph shall be substituted :— 


“(a) Three guineas or, with the leave of the President in special 
cases, five guineas.”. 


(i) In paragraph (2) of Part I! of the Second Schedule for the words 
“one guinea” shall be substituted the words “three guineas”. 


2. These Rules may be cited as The Pensions Appeal Tribunals (England 
and Wales) (Amendment) Rules, 1949, and shall come into operation on 
the 21st day of November, 1949. 


Dated the 14th day of November, 1949. 
Jowitt, C. 


EXPLANATORY NOTE 


(This Note is not part of the Rules, but is intended to indicate 
their general purport.) 
These Rules amend the Pensions Appeal Tribunals (England and Wales) 
Rules, 1946, in the following respects: 

(i) to provide for the payment of travelling expenses and subsistence 
allowances to witnesses other than medical witnesses giving evidence 
before the Tribunals (the expenses of medical witnesses are provided 
for under the existing Rules) ; 

(ii) to increase the fees payable to medical specialists ; and 


(iii) to increase the subsistence allowances payable to appellants and 
witnesses. 
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I. 
Form oF Notice oF ENTITLEMENT APPEAL 
PENSIONS APPEAL TRIBUNALS ACT, 1943 


Ministry Ref. : 
I, [full name(s) o 
of [addvess of ap 
hereby give notice that I under the Pensions Appeal Tribunals Act, 


1943, against the decision o the Minister of Pensions notified to me by letter 
dated [date] 


Notge.—This form when completed must be sent to the Ministry of Pensions.” 


2. 
Form oF NoTIcE OF ENTITLEMENT APPEAL ON BEHALF OF APPELLANT 
“PENSIONS APPEAL TRIBUNALS ACT, 1943 
Ministry Ref. : 

I, [full name(s) of person sf ful on behalf of appellant) of [address of person 
so acting) acting on behalf of name of appellant] 
of [address of appellant) 

as (qualification for acting) 

rod. give notice of appeal under the Pensions Appeal Tribunals Act, 1943, 


against the decision of the Minister notified to [specify person to whom decision 
was notified) by letter dated the [date] 


NoTE :— 


(1) This form is only to be used where the appellant is under the age of 
16 years or is prevented by physical or mental infirmity from acting on his 
own behalf. 

(2) This form when completed must be sent to the Ministry, of Pensions.”’ 


3. 
Form oF Notice oF APPEAL AGAINST INTERIM ASSESSMENT 
“ PENSIONS APPEAL TRIBUNALS ACT, 1943 
Ministry Ref. : 


Address of Appellant 
hereby give notice that I en under the Pensions Appeal Tribunals Act, 
1943, against the Assessment made phe the Minister of Pensions and notified 
to me by letter dated .. 


Nore: This form whee ‘completed must be sent to the Ministry of Pensions.”’ 
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+ 


Form or Notice oF APPEAL AGAINST INTERIM ASSESSMENT 
on BEHALF OF APPELLANT 


* Pensions APPEAL TRIBUNALS ACT, 1943 


Ministry Ref. : 


© () Pull name(s) of person acting on behalf of Appellant 
" Address of person acting on behalf of Appellant 
acting on behalf of 
(*) Full name/s) of Appellant 
(®) Address of Appellant 

hereby give notice of appeal under the Pensions A) ae Act, Bonne We pred 
against the Assessment(s) made by the Minister of 

Dy letter dated... 

Note: 


(1) This form is only to be used where the appellant is under the age of 
16 years or is prevented by physical or mental infirmity from acting on his 
own behalf. 


(2) This form when completed must be sent to the Ministry of Pensions.” 


5. 
Form oF Notice oF APPEAL AGAINST 
Frnav DECISION OR FINAL ASSESSMENT 
**Pensions APPEAL TRIBUNALS ACT, 1943 


Ministry Ref. : 


1943, against 
final settlement of the question to what extent, if any, I am 
disabled 
* Delete (b) * the final assessment made by the Minister of the degree or nature 
of my disablement. 
is not hy the Miniter of 


(1) there is no disablement ; 
or (2) the disablement has come to an end ; 
or (3) the disablement is not serious and prolonged ; 
or (4) the disablement is no longer serious and prolonged. 
Dated Signed . Appellant. 
Norte : This form, when completed, must be sent to the Ministry of Pensions.” 
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6. 
Form OF Notice OF APPEAL AGAINST FINAL DECISION OR FINAL 
ASSESSMENT ON BEHALF OF APPELLANT 


“PENSIONS APPEAL TRIBUNALS ACT, 1943 


Ministry Ref. : 


of (") Address of person acting on behalf of Appellant 
acting on behalf of (*) 
(*) Fall name(s) of Appellant 


(*) State your “qualifications for habe 
ey give notice of appeal under the Peeslone A; Appeal Tribunals Act, 1943, 


a the decision of the Minister that the circumstances of the appellant’s 

d to case permit a final settlement of the question to what extent, if any, 
he is disabled ; 

eee (bd) * the final assessment made by the Minister of the degree or nature of * Delete 
his disablement. ot these 


(1) there is no disablement ; 
1 his or (2) the disablement has come to an end ; 
« (3) the disablement is not serious and prolonged ; 

ie (4) the disablement is no Peeks serious and Simona 

(*) specify person etc. to whom final decision or final assessment was notified. 

:— 

(1) This form is only to be used where the appellant is under the age of 
16 years or is prevented by physical or mental infirmity from acting on his 
own behalf. 

(2) This form when completed must be sent to the Ministry of Pensions.” 


Form oF Notick OF HEARING 

‘* (This Notice to be produced at the hearing) 
Act, PENSIONS APPEAL TRIBUNALS FOR ENGLAND AND WALES 
mi 


t Tribungh Pensions Appeal Office, 


To ...,.. Ingersoll House, Kingsway, 


am 
Notice oF HEARING 
of S1r/MapaM, 
1. Your will be considered the Tribunal the Lord 
Chancellor at........ 
and you are required to attend at... o'clock. 
2. A Return Warrant (No.........) for your railway journey is enclosed. 
3. If for any reason you are unable to attend on the date stated— 
(a) you must immediately inform me in writing at the address mentioned 
at the head of this letter, stating the reasons for your inability to appear ; 


a 
(6) you must return the Warrant, 
Yours faithfully, 


Secretary. 


“hed 
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SECOND SCHEDULE 
Part I 


SUBSISTENCE ALLOWANCES TO APPELLANTS, Etc. 
Where for the purpose of attending the Tribunal, or of undergoing the 
medical examination, the appellant or other person— 
(a) does not spend a night away from home, but is absent for a period of 
more than five and less than ten hours consecutively, 2s. od., or for a 
period of ten or more hours consecutively, 4s. od. ; 


has to spend ene per night, 10s. od. 


Note: (1) The allowance specified in paragraph (a) will not be — 
or any period of twenty-four hours for which the allowance 
paragraph (b) is payable. (2) If the appellant’s claim is in respect of his 
service in the Armed Forces of His Majesty and he was, at the time of his 
discharge therefrom, an officer, the allowance specified in paragraph () shall 
be fifteen shillings. 


Part II 


EXPENSES OF MEDICAL EVIDENCE 
1. The expenses allowed to the appellant for securing the attendance of 
a medical witness before the Tribunal shall not exceed the aggregate sum of— 
(@) Two guineas or, with the leave of the President, in special cases, three 
guineas. 


(6) The amount of the expenses actually and reasonably incurred by the 
witness in travelling to and from the Tribunal. 
2. The expenses allowed to the appellant for obtaining a report, certificate 
or other document shall not exceed one guinea in respect of each document 
or set of documents. 


EXPLANATORY NOTE 


(This Note is not part of the Rules, but is intended to indicate 
Guupert.) 

These Rules replace the Provisional Pensions Appeal Tribunals 
bap and Wales) Rules, 1946, dated the 18th July, 1946, and are 

respects identical with those Rules. 

The Pensions Tribunals (England and Wales) Rules, 1943, 
and the Pensions Appeal Tribunal (England and Wales) (Amendment) 
Rules, 1946, ment andor the Hs ane) fo Muck 
both to entitlement and (for the first time) to assessment — = 
of the procedure is common to both types of appeals. ae 
to entitlement appeals remain substantially 
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PENSIONS APPEAL TRIBUNALS 
*ENTITLEMENT APPEALS 
NOTES 
for the Guidance of Appellants 


Read these notes carefully and pay particular attention to Paragraph7. 

1. THe following Notes are intended to help you with your appeal to a Pensions 
Appeal Tribunal set up under the Pensions Appeal Tribunals Acts, 1943 and 
1949, and to act as a guide to the procedure governing appeals as laid down in 
the Acts and in the Statutory Rules of Procedure made under the Acts. They 
in no way take the place of the Acts or the Rules, to which reference can be made 
for authoritative and more detailed information. 


2. THE Pensions Appeal Tribunals Acts, 1943 and 1949, give to a claimant for a 
pension a right of appeal to a Pensions Appeal Tribunal. These Tribunals are 
entirely independent of the Ministry of Pensions and National Insurance and are 
set up, in England, by the Lord Chancellor, in Scotland, by the Lord President 
of the Court of Session, and in Northern Ireland, by the Lord Chief Justice of 
Northern Ireland. The questions on which an appeal lies are specified in the 
Acts and there is no right of appeal on any other question. 

These notes are intended for use in those appeals where the questions in issue 

relate to entitlement, i.e., whether the circumstances in which the disablement or 
death occurred are such as to make the claimant eligible for an award under the 
various Acts, Royal Warrants, Schemes, etc., relating to service after the 2nd 
September, 1939, War injuries, War service injuries or War risk injuries. 
3. Inconsidering whether you should appeal or not, and during the preparation 
of your case, you should keep clearly in mind the actual point which is in dispute 
between the Minister of Pensions and National Insurance and yourself. For 
example, the Minister may have rejected your claim on the ground that the 
particular ailment or injury for which you claimed a pension was not due to or 
made worse by service in the Forces. The question for the Tribunal would then 
be—was the particular ailment or injury due to or made worse by service or not? 
It is to this question that your evidence and arguments on the appeal should be 
directed. It will save much trouble and delay if you have made sure that there 
is no misunderstanding between yourself and the Minister as to the nature of 
the ailment or injury about which you are making your claim. 


4. AN appeal may be brought by a disabled person in respect of his or her own 
wounds, injury or disease; or by the widow or other dependant of a person who 
has been killed or who has died. If the person who has a right to appeal is under 
sixteen, or through physical or mental infirmity is unable to bring his or her 
appeal, the forms relating to the appeal may be signed, and the appeal may be 
carried on, by someone acting on his or her behalf. 

5. THE Pensions Appeal Tribunals Acts provide that if at the date of your 
notice of appeal you are residing in England or Wales, or in some country or 
territory outside the United Kingdom, your appeal will lie to a Pensions Appeal 
Tribunal in England or Wales; if at that date you are residing in Scotland, your 
appeal will lie to a Scottish Tribunal; if you are then residing in Northern 
Ireland, your appeal will lie to a Northern Irish Tribunal. 

* Separate Notes for Guidance are published in respect of Assessment Appeals. 
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6. AN appeal is begun by giving notice of appeal on an official form, which is 
obtainable on application from the Ministry of Pensions and National Insurar -, 
If you wish to appeal you must apply to the Ministry who will then send you ._.¢ 
appropriate form of notice. It may be necessary for the Ministry to send you a 
form on which you will be asked to state certain particulars (e.g., relating to 
service in the Armed Forces, Mercangile rine, or Civil Defence, or to civilian 
employment, etc. Thege are form completed by (1) your Employer, and 
(2) your own Doctor, regarding (a) pre-service employment absences and medical 
attendance, if any, and (6) similar information post service). These facts are 
required to enable the Ministry to check the information already in their 
possession and to make sure that the true facts aE Ee Oe enable the 
Minister to prepare the Statement of the Case. You e care to see that 
the information given is accurate and up to date. 

7. WHEN the Ministry send you your “ Statement of the Case ” (which is a 
statement of the facts relating to your case as understood by the Minister and 
includes the Minister’s reasons for giving the decision against which you are 
appealing) they will enclose a spare copy which is for the use of the person (if 
any) who is going to help you with your appeal. 

It is most important that you should communicate with any person or body 
who is going to help you at the earliest possible moment, and not leave it until 
shortly before the hearing. If you are a member of the British Legion, the Royal 
Air Forces Association, the Officers’ Association or other Ex-Service Organisa- 
tion, a Trade Union, Friendly Society, Civil Defence, or other organisation, or 
if you are in touch with a member of your local War Pensions Committee, or if 
you choose to employ a barrister or solicitor to represent you, you should send 
the spare copy of your Statement of the Case to that organisation or person as 
soon as you receive it. Your adviser will then be in a position to tell you about 
any certificates or other evidence which may be needed. Any delay in approach- 
ing him will make it more difficult for your case to be prepared in time. 

8. You can, if you wish, send in an Answer to the Statement on the form set out 

on the back of the Ministry’s letter accompanying the Statement. In the Answer 

you can say whether you dispute any of the facts set out in the Statement (saying 

why they are wrong) and you can mention fresh facts which you think are rele- 

pace You can also set out your reasons for disagreeing with the Minister's 
e€cision. 

If you decide to send in an Answer you must send it to the Ministry within 
twenty-eight days after the date on which the Statement was sent to you. It will 
help to avoid delay if you send your Answer as soon as possible, or if you inform 
the Ministry of Pensions and National Insurance (should you so decide) that you 
do not wish to send an Answer. You must attach to your Answer any certifi- 
cates or other documents which are required to prove the truth of the new facts 
which you put forward in your Answer. For instance, if your Answer states 
what you have recently been told by your doctor about your health, a certificate 
from him must be attached. 


9. IT is possible that new facts which you give to the Ministry of Pensions and 
National Insurance in connection with your appeal may enable the Minister to 
revise his original decision and to give a new decision admitting your claim. If 
this happens you will be notified by the Ministry and your appeal will be auto- 
matically withdrawn,. 

On the other hand you yourself may decide, for some reason or other, that you 
do not want to go on with your appeal. If you decide not to go on, and you have 
not received a notice of hearing (see next paragraph), you should write to the 
Ministry saying that you wish to withdraw your appeal. If you decide to with- 
draw after a notice of hearing has been sent to you, you must notify the Secretary 
at the Pensions Appeal Office (for address, see bottom of p. 4). 

10. WHEN your case is ready for hearing a notice of hearing will be sent to you 

. rom the Pensions Appeal Office at least ten days before the date fixed for 
earing. 

11. NORMALLY an appeal cannot be heard in the absence of the appellant. If, 


— 
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which js therefore, you know that you will be prevented from attending on the day fixea 
surar *, fe- hearing by circumstances beyond your control, or if your case is not ready for 
you hv.ing, you must immediately write to the Secretary at the Pensions Appeal 
d youa Office saying why you are not able to attend or why you are not ready with your 
to case. 
ae ~ Tf you are suddenly prevented from attending the Tribunal by something which 

» and happens the day before the hearing or on the day of the hearing, you must do 


we Pr your best immediately to notify the Clerk to the Tribunal at the place where the 
n_ their Tribunal is to sit, as well as the Secretary at the Pensions Appeal Office. 


ble the \2. IF you have to travel by railway from your home to the Tribunal, a railway 
ee that warrant for the return journey will be sent to you with the notice of hearing. 
If you are not well enough to travel to the Tribunal alone you should, as soon as 


ch is a you receive the notice of hearing, write to the Secretary at the Pensions Appeal 


ler and Office enclosing a certificate from your doctor. A further railway warrant for 
ny vr the person who is to accompany you on your journey will then be sent to you. 
n( If you cannot attend the Tribunal on the day fixed for hearing you must send 


r body back your railway warrant when you notify the Pensions Appeal Office of your 


t until inability to appear. 
Royal | 13. At the hearing of your appeal you can conduct your case yourself, or you 


Janisa may be represented by anyone whom you choose to appoint. You will find the 
on, or atmosphere of the Tribunal informal, and you will have ample opportunity of 
, or if stating your case. You will be able to call witnesses to give evidence in support 


d send of your case, and to give evidence yourself. 
son as 14. N.B.—If you intend to call a doctor as a witness you must notify the Secre- 


abo tary at the Pensions Appeal Office at least seven days before the hearing. 
15. (1) After the hearing of your case you should speak to the Clerk to the 


5 | Tribunal about your expenses. In addition to railway fares, which will 
et out be covered by the railway warrant, appellants are entitled to other 
nswer necessary travelling expenses incurred by them for the purpose of at- 
aying tending the Tribunal. If in order to attend the Tribunal you have to be 
> rele- away from home for more than two and a half and less than five hours 
ister’s consecutively, you will be @mtitled to an allowance of 2s. Gi.; for 
more than five and less than ten hours consecutively, 4s. Od.3 or 
vithin for ten or more hours consecutively, 7se6d. If you have to be away 
It will from hone for a night, an additional <llowance of 22s. 6d. is payable. 
form (Z, ai your appeal is successful (and in certain other cases as well) you may 
tyou be entitled to a sum as compensation for time lost in attending the 
srtifi- Tribunal, not exceeding40s. Od. per day. If you called a doctor as a 
facts witness and the Chairman of the Tribunal certifies that his attendance 
vorad was reasonably necessary for the purpose of your appeal, a sum not 
~ exceeding three guineas, or, with the leave of the President in special 
icate cases, five guineas may be allowed in respect of his attendance and in 
addition a sum to cover his travelling expenses. And if you produced as 
; and evidence at your appeal a medical certificate or report from your doctor 
er to or from a hospital for which you have to pay, you may be allowed a sum 
. If not exceeding three guineas to cover your costs of obtaining it. 
juto- (3) If you call 4 witness, other than a medical witness, to give evidence 
before the Tribunal he will be entitled to claim his travelling expenses, 
you subsistence allowance and compensation for loss of time in the same 
have way as an appellant, but only where the President or Chairman of the 
) the Tribunal certifies that in the exceptional circumstances of the case the 
vith- attendance of the witness is necessary. The application for the certifi- 
tary cate should be made as soon as possible after you have received notice 
of hearing, and in good time to enable it to be considered. The applica- 
you tion should state the matter or matters in your appeal upon which the 
for witness will give evidence. 
16. Except in rare cases where there is an appeal to a Judge of the High Court 
If, (in Scottish appeals to the Court of Session, in Northern Irish appeals to the 
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Supreme Court of Northern Ireland) on a point of law, no other expenses what- 
ever will be allowed in connection with the appeal, and in particular no exper<es 
can be paid to your representative at the hearing. : 
N.B.—The decision of the Tribunal is final, except where the appellant or the 
Minister is of the opinion that it is wrong on a point of law. In that event applica- 
tion for leave to appeal must be made, either to the Tribunal at the hearing, or to 
the Pensions Appeal Office within six weeks of the date when the decision was 
communicated to the appellant. The application must be accompanied by a 
written statement of the point of law in respect of which leave to appeal is sought. 
17. IF any matter of doubt or difficulty arises in connection with the appeal, at 
any time after you have given notice of appeal and before the date of hearing, you 
may apply in writing to the President (in Northern Ireland to the Chairman) of 
the Pensions Appeal Tribunals at the Pensions Appeal Office, stating your diffi- 
culty and asking for his directions. You should be careful to follow his direc- 
tions exactly when he gives them to you. 
18. SPECIAL arrangements can be made for dealing with appeals from appellants 
who are too ill to be able to attend a Tribunal and whose illness is likely to last 
for along time. If you know that, because of your illness, you will not be able 
to attend a Tribunal when summoned to do so, you should inform the Secretary 
at the Pensions Appeal Office as soon as the Statement of your case is sent to you. 
In such a case there is power under the Rules for a Member of the Tribunals to 
visit you in your home, or wherever you may be, to take a statement from you, 
which will be put before the Tribunal. The appeal will then be heard in your 
absence and you may, if you wish, nominate someone to represent you at the 
Hearing. 
19. ARRANGEMENTS can also be made for hearing appeals from appellants resi- 
dent overseas by a Tribunal in England or Wales. In certain cases the hearing of 
the appeal may be postponed until the appellant visits the United Kingdom. 
20. IF you change your address after you have given notice of appeal you must 
notify your new address to the Ministry of Pensions and National Insurance, or, 
if a notice of hearing has already been sent to you, to the Secretary at the Pensions 
Appeal Office. Failure to do so may lead to delay in the hearing of your appeal. 
N.B.—Communications to the President, the Chairman, or the Secretary of 
the Pensions Appeal Tribunals should be addressed :— 
(i) in the case of English and Welsh appeals, and appeals from outside the 
United Kingdom, to the Pensions Appeal Office, Staffordshire House, 
Store Street, Tottenham Court Road, W.C.1; 
(ii) in the case of Scottish appeals to the Pensions Appeal Office, 20, Walker 
Street, Edinburgh, 3; - 
(iii) in the case of Northern Irish appeals, to the Pensions Appeal Office, 
10, College Square North, Belfast. 
Issued by the Lord Chancellor’s Department. 
December, 1943. 
Revised, April, 1957. 
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PENSIONS APPEAL TRIBUNALS 
ENTITLEMENT TRIBUNALS 


it ~ The Tribunals are constituted under the Pensions Appeal 
Tribunals Act, 1943, in these notes called the "Tribunals Act". By the 
Schedule to the Act, the members of an entitlement tribunal are appointed 
by the Lord Chancellor and consist of:- 


(a) a barrister or solicitor of not less than seven years standing who 
is to be the Chairman; 


(b) @ duly qualificd medical practitioner of not less than seven years 
standing (in these notes called the "Medical Member"); and 


(c) @ person (in these notes called the "Service Member") who mst be 
of the same sex as the appellant and must be:- 


(i) aif the appeal is under section 1 of the Act in respect of an 
officer in the armed forces, a retired or demobilised officer of 
any of the said forces; 


(44) if the appeal is under section Of the: 
member of the armed forces, other than an officer, a 

demobilised member of any of the said lindas Waananalibanetiioes 
at the time of his discharge or demobilisation; 


(iii) if the appeal is under section 2 of the Act in respect of a 
claim by any sea faring person, a person who is or has been a master 
or a member of the crew of a British ship}; 


(iv) if the appeal is under section 3 of the Act in respect of a 
claim under the civilian Scheme for a war service injury sustained 
by a civil defence volunteer, a person who is or has been a member 
of a civil defence organisation; 


(v) if the appeal is under section 3 of the Act in respect of a 
claim under the Civilian Scheme for a war injury, any person other 
than a member of His Majesty's naval, military or air forces. 


Judicial functions and majority decisions ~ By section 6(4) of the 
Tribunals Act, “in determining an appeal under this Act in respect of any 


claim or award, the tribunal shall be bound by the terms of the Royal Warrant, 
Order in Council, Order of His Majesty or Scheme under which the claim or 
award purports to be made, being terms relating to the issue before the 
Tribunal", 


The tribunals are, therefore, judicial tribunals and are bound to observe 
the law, including of course, the decisions of the High Court. 


The hearing of the appeal is a judicial inquiry and a fresh hearing at 
which the tribunal must base their decision on the relevant evidence before 
them. They aré not bound by the certificate of the Minister's medical 
officer, They can disregard it in the light of other medical evidence, 


In the Fourteen Appeals (Sc.) W.P.A. Reports, Vol.2, 46} Lord Cuoper said 


that, though the tribunal would properly be influenced by the views of the medical 


member on medical questions, of the chairman on legal questions and of the 
service member on service questions, yet the tribunal was "one and indivisible" 
and no individual member could claim part of the subject matter as his own 
peculiar province to the effect of carrying his views regardless of the opinion 
of his colleagues. But"without affirming that it is incompetent for a Tribunal 
to decide by a majority" where the Chairman dissented from a majority decisim 
on the ground that he entertained a reasonable doubt, only the most powerful 
considerations would justify the medical and service members in outvoting the 
Chairman. 
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In Brain, W.P.A, Reports, Vol.1, 467, Denning, J. (as he then was) held 
that a Tribunal should not reject a claim unless the Tribunal were unanimous in 
rejecting it, and in the case of disagreement, the claim should go before another 
Tribunal. Denning J. said: 


"My conclusion therefore is that a claim to a pension is not to be rejected 
unless the tribunal is unanimous in rejecting it. In the case of disagreement, 
the claim mst go before another tribunal. I mst add a word however, as to 
what unanimity entails, and for this I draw on the practice under the jury systex, 
If the need for unanimity led to many abortive trials it would detract much from 
the value of that system: but that is not what happens, The cases in which a 
jury disagree are very few, owing to the common sense way in which the rule as to 
unanimity is applied. It does sometimes happen that a jury return and ask if 
they need be unanimous; or say they cannot agree; or that one or two do not 
agree with the rest. In such a case the Judge directs them that they mst be 
unanimous but he usually goes on to explain what unanimity means on the lines of 
the direction of Mr, Justice Finlay in the unreported case of Rex v. Klein on the 
9th February, 1932. He reminds them that it is most important that they should 
agree if it is possible to do so; that, with a view to agreeing, there must 
inevitably be some give and take; that, if any member should find himself in a 
small minority and disposed to differ from the rest, he should consider the 
matter carefully, weigh the reasons for and against his view, and remember that 
he may be wrong; that if, on so doing he can honestly bring himself to concur 
in the view of the majority, albeit hesitatingly or reluctantly, he should do 
so; but if he cannot do so, consistently with the oath he has taken, and he 
cannot bring the others round to his point of view, then it is his duty to 
differ, and, for want of agreement, there will be no verdict," 


In Horsey's case, W,P,A. Reports, Vol.& at p.430, Ormerod, J, (as he then 
was) said: "It has already been decided by Ur, Justice Denning, as he then was, in 
the cases of Brain v. Minister of Pensions and Wilkes v. Minister of Pensions 
(1) that a claim to a pension is not to be rejected unless the Tribunal is 
unanimous in rejecting it. It was argued on behalf of the respondent that this 
rule should not apply to a case where the Tribunal was not unanimous in allowing 
a claim as the onus of proof is on the Ministry, and unless all the members of 
the Tribunal are satisfied that the onus is not discharged, the claim mst, 
therefore, be allowed. I cannot accept this argument. A majority verdict in 
a criminal trial cannot be acceptedwhether the majority is in favour of conviction 
or acquittal, and it matters not for this purpose that the burden of proof is 
on the prosecution. Accepting as I do, and, indeed, as I think I must, the 
decision of Mr. Justice Denning, that a claim to a pension cannot be rejected by 
a majority, I am satisfied, too, tliat a claim should not be allowed except by, 
the unanimous decision of the members of the Tribunal. Mr, Justice Denning 
pointed out in Brain's ani Wilkes' cases the serious risk of error in a decision 
of a majority. That risk is, of course, equally great whether the decision 
be in favour of one party or the other, There is no express statutory provision 
that the decision of the majority shall be effective, and in those ciroumstances 
I have come to the conclusion that a claim cannot be allowed unless there is a un- 
animous decision of the Tribunal." 


It is suggested that if a member of the Tribunal feels that there is no 
evidence on which the claim could reasonably be rejected, it is his duty to 
dissent, but if he feels that there is sufficient evidence to justify rejection 
of the claim, he should not Cissent merely because personally he takes a different 
view, unless he is convinced that his opinion is right and that the opinion of 
his colleagues is obviously wrong. 


When the Tribunal is unable to agree on an appeal, the chairman should 
adjourn the hearing without giving a decision in order that the appeal may be 
reheard by another Tribunal under rule 16 of the Tribunal Rules, 
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Appeals by members of the armed forces. ~ By section 1 (1) of the Tribunals 
dct, “where any claim in respect of the disablement of any person made under 
any such Royal Warrant, Order in Council or Order of His Majesty as is 
administered by the Minister is rejected by the Minister, on the ground that 
the injury on which the claim is based:- 


is not attributable to war service; and 

b) does not fulfil the following conditions, namely, that it existed 
before or arose during war service and has been and remains aggravated 
thereby; 


the Minister shall notify the claimant of his decision, specifying that it is 
made on that ground, and thereupon an appeal shall lie to a Pensions Appeal 

Tribunal constituted under this Act (hereafter in this Act referred to as the 
tribunal on the issue whether the claim was, rightly rejected on that ground", 


By section 1 (2), where the injury is accepted by the Minister as 
aggravated by, but not as attributable to war service, the Minister is to 
notify the claimant and thereupon an appeal lies on the issue whether the 
injury was attributable to war service. 


By section 12 (1) of the Act, "injury" includes wound or disease. 


The claims referred to are claims under the Royal Warrant for the 
Military forces and Home Guard, under the Naval Order for the navy and 
marines and under the Air Forces Order for the air forces, 


Attributability and aggravation are the only issues before the tribunal, 
The fact that there was no disablement at the date of discharge does not 
preclude entitlement if the claimant's condition was adversely affected by 
war service. 


Appeals in regpect-of death. - By section 1 (5) of the Tribunals Act, 
"where any c respect of the death of any person made under any such 
Royal Warrant, Order in Council or Order of His Majesty as aforesaid is 


rejected by the Minister on the ground that neither of the following 
conditions is fulfilled, namely:- 


(a) that the death of that person was due to or hastened by an injury 
which was attributable to war service; 


(b) that the death was due to or hastened by the aggravation by war 
service of an injury which existed before or arose during war service; 


the Minister shall notify the claimant of his decision, specifying that it is 
made on that ground, and thereupon an appeal shall lie to the tribunal on the 
issue whether the claim was rightly rejected on that ground." 


It has been held that the question whether the death was hastened by a 
disease which was attributable to war service or by the aggravation by war 
service of a disease should be specifically dealt with by the tribunal. 


Tr. s - The rules now in force are the Pensions Appeal Tribunals 
(England and 8) Rules, 1946, made by the Lord Chancellor under the powers 
conferred by para. 5 of the Schedule to the Tribunals Act, 


In these notes the rules are called "the Tribunal Rules", 


Public Sittings - By rule 35, the sittings of the Tribunal are to be held 
in public, except so far as may be necessary to comply with a direction by 
the President under rule 6 as to the disclosure of official documents, On 
the request of the appellant, the Tribunal may, if they think that the appellant's 
gase will be prejudiced by a public sitting, sit in private to such extent as 
they think fit. 
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Statement of the Case ~- By rule 5, the Minister on receipt of notice of 
appeal is to prepare a "Statement of the Case" setting forth - 


(a) the relevant facts relating tc the appellant's case as known to the 
Minister, including the relevant medical history of the appellaut; and 


(>) 4m the case of an entitlement appeal, the Minister's reasuns for 
making his decision. 


to Sta it - Rule 5 permits an appellant to submit an Answer to 
the Statement of the Case disputing any of the facts in the Statement of the 
Case or putting forward further facts and his reasons for thinking that the 
Minister's decision was wrong, and the Minister may comment in writing on the 
appellant's Answer. 


° ial ts - By rule 6, disclosure of any document 
in the possession of a Government Department and considered by the President 
to be likely to be relevant may be obtained on application by the appellant to 
the President not later than six weeks after the Statement of the Case was sent 
to the appellant. But the disclosure may not be required of - 


(i) Departmental Minutes or reports; or 


(ii) the name of any person in the service of His Majesty who has given a 
report or medical certificate relating to the appellant or to the person 
in respect of whose death the appeal is brought. 


A certificate by an authorised officer of the Government Department concerned, 
that a document or name falls within (i) or (ii) is final and conclusive. 


The Secretary of State or Minister in charge of the Government Department 
or any person authorised by him may certify to the President 


(a) that it would be contrary to the public interest for the whole or 
part of a document to be disclosed publicly; or 


(b) that the whole or part of the document ought not, for reasons of 
security, to be disclosed in any manner whatsoever; 


In case (a), the President will give the necessary directions to the 
Tribunal to prevent the disclosure of the document in public. 


In case (b), if the Tribunal consider that the appellant will be 
prejudiced if the appeal proceeds without such disclosure, they are to adjourn 
the hearing until the necessity for non-disclosure no longer exists. 


of othe ts - By rule 12(6), every document tendered 
in evidence or camsidered by the Tribunal "shall be made available to the 
appellant or his representative and to the Minister or his representative in 
such manner as the Tribunal may direct". This rule does not apply to documents 
containing material deemed to be harmful to the appellant, and as to official 
documents, must be read subject to rule 6, 


Representation of the appellant - By rule 11, an appellant may conduct 
his own case or be represented by any person whom he may appoint. 


It is the duty of the Tribunal to assist any appellant who appears to them 
to be unable to make the best of his case. 


visit - By rule 21, "When the President is satisfied that an 
appellant is unable, through physical or mental infimity, to attend the 
Tribunal and that his incapacity is likely to continue for a prolonged period", 
the President may arrange - 
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(a) for the appellant to be visited by a member of the Tribunal or other 
person for the purpose of recording the appellant's evidence and for him to 
be medically examined; 


(b) for taking, whether before the Tribunal or otherwise, the evidence of 
witnesses on behalf of cither party, and in particular, of the near relatives, 
guardian or other representative of the appellant; 


(c) for enabling the parties to comment on the evidence so taken and to 
make a statement in writing or to address the Tribunal; 


(4) for the appeal to be heard in the absence of the appellant. 


In cases (a) and (b) the Minister's representative has the right to be present 
and to ask questions of the appellant and other witnesses. 


Evidence on oath ~ By rule 36, the Tribunal may take the evidence of the 
appellant or any other witness on oath and the Chairman may administer an oath. 


ES - By rule 12(4), the Tribunal may summon before it 
expert or other witnesses. 


Evidence by appellant - By rule 12, the appellant may give evidence in 
support of his appeal, but he is not bound todo so. Rule 13 gives to the 
Minister's representative the right to question a witness called by the 
appellant. The appellant or his representative may question any witness 
called on behalf of the Minister, 


‘Failure to cross-examine ~ If the appellant gives evidence and is not cross- 
examined, his evidence should be accepted as being generally true. It is 
incorrect for the Tritunal to allow an appellant to give evidence, and then, 
without cross-examining him or indicating that he is disbelieved, to disallow 
the appeal on the ground that his evidence is untrue. It may be that the 
appellant, if he knew his evidence was not believed, could corroborate it. 


Right to question witnesses called by or on behalf of the appellant and by 
or on behalf of the Minister - Rule 13 provides that the appellant or his 
representative may put questions to any witness called by or on behalf of the 
Minister, and the Rule also enables the representative of the Minister to put 
questions to any witness called by or on behalf of the appellant. The same 
Rule requires the Tribunal to give the appellant or his representative and the 
Minister's representative the right to address the Tribunal. 


Adgournment for further cvidence - By rule 14, an appeal may be adjourned 
for either party to obtain further evidence. A copy of any documentary 
evidence so obtained must te sent to the other party who is at liberty to 
comment thereon. When noither party wishes to address the Tribunal on the 
further evidence, the Tribunal may give their decision without a further hearing. 


If either party wishes to address the Tribunal or to produce further oral 
evidence, the appeal mst be further heard. By rule 16, if a further hearing 
by the same Tribunal is not practicable, the President may direct that the appeal 
be reheard by another Tribunal. 


Reference to specialist - If a Tribunal is of the opinion that the justice 
of the case requires further evidence it can, and often does, refer the whole 
of the evidence contained in the Statement of the Case f'or the opinion of an 
independent medical specialist in the relevant disease. When the opinion is 
received copies of it and of the terms of reference are supplied to the appellant, 
his representative, and to the Minister, This procedure is permitted under 
Rule 15(1), and sub-rule (2) of the same Rule also enables the Tribunal to 
arrange for the appellant to be examined by the medical specialist. The 
further procedure is the same as when a case is adjourned under Rule 14, 
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The terms of reference to the specialist should be framed so as to raise 
the exact point on which his opinion is desired, and it is of little use to ask 
whether he considers the injury to be attributable to war service, without 
explaining that an injury may be attributable to war service if its onset was 
in any way activated or precipitated by war service. 


When it appears to the Chairman that it would not be in the best interests 
of the appellant for the opinion or report of a medical specialist to be 
communicated to the appellant, the Chairman may direct that, instead of being 
sent to the appellant, the opinion or report shall be sent to the appellant's 
medical adviser (if known) and to the appellant's representative. 


The Tribunal are not bound to accept the opinion or report of the specialist 
as correct. They must consider the opinion or report and any comments thereon 
made by the parties. But the Tribunal must take the responsibility for the 
decision, and may not abdicate their judicial functions in favour of the expert 
or specialist. 


It is not permissible for the Tribunal to admit as evidence an opinion 
expressed by a specialist in another case, unless a copy of it has been supplied 
to the appellant and he has been given an opportunity of commenting on it in 
writing or addressing the Tribunal on ir at a further hearing. 


Medical examination of appellant. - By rule 17, the medical member may, 
with the assent of the appellant, make a medical examination of the appellant. 


It is thought that the medical member should make his report to the 
Tripunal in the presence of the parties, and should not, without the consent 
of the appellant, repeat any statements made by the appellant in the course of 
the medical examination except those necessary to the proper understanding of 
the report. 


Decision of Tribunal ~ The decision is announced by the Chairman who must 
indicate shortly the Tribunal's reasons. The decision may be announced 
immediately after the hearing, or in writing to both parties within seven days. 


Absence of appellant ~ By rule 20, an appenl may not be heard in the absence 
of the appellant unless - 


{a) he has sent to the Pensions Appéal Office or to the Tribunal a request 
that his appeal should be heard in his absence; 


(>) the Tribunal are satisfied on representation made on behalf of the 
appellant that he desires that his appeal should be heard in his absence; 


(c) the President has arranged under rule 21 that the appeal should be 
heard in the absence of the appellant owing to his inability to attend 
through physical or mental infirmity; or 


(a4) under rule 23, where the appellant resides outside the United Kingdom, 


In cases (a) and (b), the Tribunal may, if they think that the presence of 
the appellant is necessary for the due determination of the appeal, direct that 
the appeal shall not be heard in his absence, 


Appellant resident overseas - By rule 23, where an appellant resides outside 
the United Kingdom, his appeal will be heard in his absence. But when the 
appellant gives notice to the Pensions Appeal Office that he intends to visit 
the United Kingdom in the near future, the President may, on the request of the 
appellant that the appeal should not be heard before a specified date, direct 
that it shall not be heard before that date. 
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Function of medical member, 

The funetion of the medical member, like that of the other members, is 
judicial. It is not to supply cvidence, but to adjudicate on the evidence. 
In so doing he will, of course, help the other members of the Tribunal to 
understand the medical evidence and assess its value. The medical rember, 
therefore, cannot give evidence on medical matters, whether privately or in 
tho presence of the appellant. The report by the medical member of his 
medical examination of the appellant made under r.17 of the Tribunal Rules 
with the appellant's assent is admissible as evidence, but statements made by 
the medical member to his colleagues as to the appellant's condition when the 
statements are based, not on an examinaticn under r.17, but on observation of 
the appellant's appearance during the hearing are inadmissible, 


The right of the Tribunal to pay regard to the opinion of the medical 
member as to the value of the medical evidence before the Tribunal has been 


upheld in many cases. 


The funetions of the medical member were discussed in some detail by 
The Lord Justice-Clerk (Lord Cooper) in the Scottish case of Taylor v. 
The Minister of Pensions where he said: 


"I take next the functions of the medical member of the Tribunal. Once 
again I agree with Tucker J. that, if the only source of a material "fact" of 
medical opinion were the advice privately tendered to his colleagues by the 
medical member, the Tribunal could not (apart from cases under Rule 17) rely 
on that "fact", So to hold would convert the medical member into a medical 
referee as under the Workmen's Compensation Act. If a case ever arises, - 
and I should think that it would be only vory exceptionally, - in which the 
medical member feels it his duty to raise some quite new point of medical 
opinion (not contained in oral statements or documents made in the presence 
of or communicated to the parties), then some action must be taken to secure 
to the parties a due opportunity of dealing with it, - e.g. by a further 
hearing at which the new point would be canvassed by the parties, or by taking 
the opinion of a specialist under Rule 15. So far I have no difficulty. 

But *he arguments t> which we listened indicated that the views expressed by 
Tucker J. have received a wider interpretation and have raised serious doubts 

as to the function of the medical member. It is significant that by statute 

one of the three members of every tribunal must be a duly qualified medical 
practitioner of not less than seven years' standing, and that he is a full 
member and not a mere assessor. I find it impossible to accept the suggestion 
that the sole duty of the medical member is to act as an animated lexicon, 
providing definitions of technical terms, but keeping his professional knowledge 
and experience in all other respects locked as a secret in his breast. Even 

if he were only an assessor, it would in my view he legitimate to apply to him 
the words used by Earl Loreburn L,C. in Woods v. Thomas Wilson, Sons & Co., Ltd. 
approved in Richardson v. Redpath, Brown & C>., Ltd, that the Tribunal "has a 
right to act upen the opinion of the assessor, not of course as to events, but 
as to matters of opinion such as medical inferences from proved facts, and this 
whether there was or was not any corresponding opinion on the part of professional 
witnesses. I do not know what is the use of assessors except to furnish a 
Court with the means of checking, and if need be ¢f cither supplementing or 
superseding, the »pinions of witnesses sc far as they rest on medical inferences, 
If it is not so, then the Court would be at the mercy of skilled witnesses". 

I repeat that the medical member cannot by his private advice to his colleagues 
provide them with any "fact", nct otherwise vouched, (whether it be a matter of 
chjective fact or of medical opinion) upon which thoir decision can be rested, 
except in the one special case where he examines the appellant under Rule 17. 
But short of this I find it very difficult to set any other limit to the 
functions of the medical member. In particular Ican see no objection whatever 
to « medical momber telling his colleagues (as in this case) that a fact of 
medical opinion, whether proved in evidence or contained in tho Statement of the 
Case as the opinion of the Ministry and left unchallenged, was or was not in 
his opinion the accepted view, or in accordance with his professional knowledge 
and experience. Were it not sc, I should ask with Earl Loreburn "what is the 
use of medical members?" It is legitimate to infer with the expericnce of the 
Workmen's Compensation Act in mind, that, in providing for a medical member, 
Parliament desired so far as possible to prevent pensions cases of this type 
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from developing into costly contests between opposing arrays of expert 
witnesses. In this case all that is attacked is the advice given by the 
medical member that the Minister's view as to the characteristics of asthma 
(ex hypothesi sufficiently vouched and not even now said to be erroneous) 
was "the accepted medical view on the subject" and I see no reason why the 
Tribunal should not have considered and given great weight to such an 
expression of view, This does not mean, as the Question of Law puts it, 
that the medical member's opinion is treated "as evidence", but it does mean 
that the medical member must be allowed to use within the limits indicated 
his specialised knowledge and experience and to place them frecly at his 
colleagues' disposal." 


Admissibility of medical opinion 

The opinion of a medical practitioner, as an expert in apates) science , 
is admissible on any medical question relevant to the appeal. But his opinion 
as to the existence of the facts on which his medical opinion is given is 
irrelevant unless he perceived them himself, Thus, the opinion of the 
Minister's medical officer that stress or strain will or will not produce or 
aggravate a disease is admissible, as also is his opinion that stress or strain 
of the severity alleged to have been experienced by the appellant could or 
could not produe or aggravate the disease. But his opinion that the appellant 
aid not in fact suffer any stress or strain or did not suffer stress ors train 
of such severity as could produce or aggravate his disease is not admissible. 
On the other hand, a similar opinion expressed by a medical practitioner who had 
attended the appellant and had personal knowledge of the conditions in which the 


appellant served would be admissible. 


( 
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Evidence 


Rule 12(5) provides that a Tribunal shall not refuse evidence tendered to it 
on the ground only that such evidence would be inadmissible in a Court of Law. 
Generally speaking, the Rule relieves a Tribunal from all the technical rules as 
to mode of proof, and enables it to accept as evidence without formal proof all 
documentary evidence produced before it, provided that the Tribunal is satisfied 
as to its authenticity, In other words a Tribunal is not bound by the ordinary 
rules of evidence and evidence is not rejected merely because it would not be 
admissible in a Court of Law. 


Burden of proof 


In appeals falling for consideration under Article 4(3) of the ftoyal Warrant 
of 1949, there is what has becn termed a "compelling presumption" in favour of an 
appellant, and the Minister of Pensions and National Insurance has to satisfy the 
Tribunal beyond all reasonable doubt that the position he is contending for is 
correct. In such cases the degree of proof required is equivalent to that 
required of the prosecution in a criminal case, 


In cases which come under Article 4(2) the onus of proof is still upon the 
Minister. In such cases he is required to satisfy the Tribunal on the bahance 


of probability, i.c. equivalent to the degree of proof required of a plaintiff 


in a civil action. 


In cases under Article 5, that is to say where the claim in respect of a 
disability is made more than seven years after the termination of the person's 
service, the onus of proofgis upon the appellant. In such cases the appellant 
is required to satisfy the Tribunal on the balance of probability that the 


Minister is wrong. 
In all cases the benefit of any reasonable doubt is given to the appellant. 


Note of the proceedings 


During the hearing of an appeal it is the practice, and obviously desirable, 
for cach member of a Tribunal to make a short note of the evidence and of the 
salient points made in the address of the appellant or his representative and the 


Minister's representative, 
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PENSIONS APPEAL TRIBUNALS 
ASSESSMENT APPEALS 


NOTES 
for the Guidance of Appellants 


Read these notes carefully and pay particular attention to paragraph 9. 


|. THE following Notes are intended to help you with your appeal to a 
Pensions Appeal Tribunal set up under the Pensions Appeal Tribunals Acts, 
1943 and 1949, and to act as a guide to the procedure governing appeals 
as laid down in the Acts and in the Statutory Rules of procedure made under 
the Acts. They in no way take the place of the Acts or the Rules, to which 
reference can be made for authoritative and more detailed information. 


2. THE Pensions Appeal Tribunals Acts, 1943 and 1949, give to a claimant 
for a pension a right of appeal to a Pensions Appeal Tribunal. These 
Tribunals are entirely independent of the Ministry of Pensions and National 
Insurance and are set up, in England, by the Lord Chancellor, in Scotland, 
by the Lord President of the Court of Session, and in Northern Ireland, by 
the Lord Chief Justice of Northern Ireland. The questions on which an 
appeal lies are specified in the Acts and there is no right of appeal to a 
Tribunal on any other question. The questions on which your right of 
appeal now arises relate to the assessment of your disablement, i.e. the extent 
to which you have been disabled by your accepted wound, injury or disease. 
The issue to be decided is whether, having regard to your physical condition, 
(a) the assessment of disablement on which your pension or allowance is 
based, or (5) a decision by the Minister of Pensions and National Insurance, 
that you are not disabled or that disablement is not serious or prolonged, is 
correct. be in the manner set out in the 
Pensions ty! ee Tribunals Acts, 1943 and 1949, and the Rules of procedure 
teferred to above. 


3. THere are different kinds of assessment or decision made by the Minister 
of Pensions and National Insurance as shown below. The kind of assessment 
or decision made in your case is stated in the notification sent to you by the 
Minister. 

(1) INTERIM ASSESSMENTS. When your claim was first admitted by the 
Minister, or allowed by a Pensions Appeal Tribunal, the Minister may 
have made a temporary assessment of your degree of disablement due 
to service after the 2nd September, 1939, war injuries, war service 
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injuries or war risk injuries, and may have awarded a pension which 
was reviewed from time to time. He may have made several consecy. 
tive interim assessments in your case because he considered that your 
physical condition, as affected by your pensionable disablement, had 
not sufficiently settled down for him to make a final assessment. 


(2) FinaL ASSESSMENTS. The Minister may have decided that the 
circumstances of your case permit a final settlement of the degree 
of your disablement. In consequence he may have awarded you a 
pension at the rate of 20 per cent. or more which is not subject to 
review by the Minister, or a weekly allowance for a fixed period (with 
or without gratuity), or a lump sum or gratuity. 


(3) FrnaL Dectsion. The Minister may have decided that 
(a) at the date of his decision, there was no disablement at all, 


(b) at the date of his decision, the disablement which previously 
existed had come to an end, or 


(c) (if your case came under the Scheme made under the Personal 
Injuries (Emergency Provisions) Act, 1939, relating to war 
injuries to civilians and war injuries and war service injuries 
to civil defence volunteers) the disablement is not, or is no 
longer, serious and prolonged. 


4. Ricuts of appeal and time limits for appealing are as follows :— 


(1) You can appeal against an interim assessment in force at a date two 
years after the Minister first notified you of an interim assessment, 
provided that the appeal is made not later than three months after the 
end of this two year period. 


Thus, when the Minister decided that you were entitled to a pension, 
he might have made an interim assessment of 60 per cent. for a year, 
and then, because it was considered that your condition had improved, 
have made a second interim assessment of 50 per cent. for the next two 
years. In that case, there would be a right of appeal against the 50 per 
cent. assessment, because this was the assessment in force when the two 
years period expired, but not against the first assessment of 60 per cent. 


(2) After the period of two years mentioned in paragraph (1), you can 
appeal against any further interim assessment, provided that the appeal 
is made not later than three months after the notification of the 
assessment. 


(3) You can appeal against any final assessment or final decision, pro- 
vided that the appeal is made not later than twelve months after the 
notification of the assessment or decision. 


It is very important for you to remember the time limits for appeals. 


5. THe Rules of procedure governing assessment appeals ire an 1 to 
be commenced on one of the appropriate forms, which will be sent Ray by 
the Ministry of Pensions and National Insurance on request. You should 
ask for the form in plenty of time, so that you may get it completed and 
sent in before the time for lodging your appeal has expired. If you are 
pressed for time, you must at least send a letter to the Minister telling him 
that you want to appeal and send the letter before the time for appealing has 
expired. The Minister will then send you the appropriate form, and you must 
complete the form and send it back to the Ministry within six weeks of the 
date on which it is sent to you. 
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The Pensions Appeal Tribunals Acts, 1943 and 1949, provide that Pensions 
Appeal Tribunals may allow an appeal to be brought after the time for 
appealing has expired, if the Tribunal consider that there was reasonable 
excuse for delay. But in your own interests it is very desirable to get the 
appropriate form from the Ministry, complete it and send it in before the time 


for appealing has gone by. 


6. Ir the person who has a right to appeal is under sixteen, or through 

ysical or mental infirmity is unable to bring his or her own ape the 
orms relating to the appeal may be signed, and the appeal may be carried 
on, by someone acting on his or her behalf. 


1, THERE are separate Tribunals for England and Wales, for Scotland and for 
Northern Ireland. The Pensions Appeal Tribunals Acts, 1943 and 1949, pro- 
vide that if at the date of your notice of appeal you are residing in England 
or Wales or in some country or territory outside the United Kingdom, your 
appeal will lie to a Pensions Appeal Tribunal in England and Wales ; if at 
that date you are residing in Scotland, your appeal will lie to a Scottish 
Tribunal ; if you are then residing in Northern Ireland, your appeal will lie 
to a Northern Irish Tribunal. 


8. As stated above, an appeal is begun by giving a notice of appeal on an 
official form, which is obtainable on application from the Ministry of Pensions 
and National Insurance. If you wish to appeal you must apply to the Ministry 
who will then send you the appropriate form of notice. It may be necessary 
for the Ministry to send you forms on which you will be asked to state certain 
particulars (e.g. relating to service in the Armed Forces, Mercantile Marine, or 
Civil Defence, or to civilian employment, etc. These forms should be 
completed by (1) your Employer, and (2) your own Doctor, regarding (a) pre- 
service employment absences and medical attendance, if any, and (5) similar 
information post service). These facts are required to enable the Ministry to 
check the information already in their possession and to make sure that the 
true facts are available to enable the Minister to prepare the Statement of 
the Case. You should take care to see that the information given is accurate 
and up-to-date. 


9. WHEN the Ministry send you your “Statement of the Case” (which is a 
statement of the facts relating to your case as understood by the Minister) 
they will enclose a spare copy which is for the use of any person or organisa- 
tion who is going to help you with your appeal. 

It is most important that you should communicate at the earliest possible 
moment with any person or organisation who is going to help you and not 
leave it until shortly before the hearing. If you are a member of the British 
Legion, the Royal Air Forces Association, the Officers’ Association or other 
Ex-Service Organisation, a Trade Union, Friendly Society, Civil Defence or 
other organisation, or if you are in touch with a member of your local War 
Pensions Committee, or if you choose to employ a barrister or solicitor to 
represent you, you should send the spare copy of your Statement of the Case 
to that organisation of person as soon as you receive it. Your adviser will 
then be in a position to tell you about any certificates or other evidence 
which may be needed. Any delay in approaching him will make it more 
difficult for your case to be prepared in time, and if it is not ready on the day 
of hearing this may lead to considerable further delay. 


10. You can, if you wish, send in an Answer to the Statement on the form 
set out on the back of the Ministry’s letter accompanying the Statement. In 
the Answer you can say whether you dispute any of the facts set out in the 
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Statement (saying why you think they are wrong) and you can mention fresh 
facts which you think are relevant. You can also set out your reasons for 
disagreeing with the Minister’s decision. . 

If you decide to send in an Answer you must send it to the Ministry 
within twenty-eight days after the date on which the Statement was sent 
to you. It will help to avoid delay if you send your answer as soon as 
possible or if you inform the Ministry of Pensions and National Insurance 
(if you so decide) that you do not wish to send an Answer. You should 
attach to your Answer any certificates or other documents which are required 
to prove the truth of the new facts which you put forward in your Answer. 
For instance, if your Answer states what you have recently been told by 
your doctor about your health, a certificate from him must be attached. 


11. IT is possible that new facts which you give to the Ministry of Pensions 
and National Insurance in connection with your appeal may enable the 
Minister to revise his original decision and to give a new decision. If this 
happens you will be notified by the Ministry and it will then be for you to 
decide whether you wish your appeal to proceed. 

On the other hand you yourself may decide, for some reason or other, 
that you do not want to go on with your appeal. If you decide not to go 
on, and Bi have not received a notice of hearing (see next paragraph), 
you should write to the Ministry of Pensions and National Insurance saying 
that you wish to withdraw your appeal. If you decide to withdraw after a 


notice of saree has been sent to you, you must notify the Secretary at the 
Pensions Appeal Office (for address see p. 6). 


12. WHEN your case is ready for hearing, a notice of hearing will be sent 
to you from the Pensions Appeal Office at least ten days before the date 
fixed for hearing. 


13. NORMALLY an appeal cannot be heard in the absence of the appellant 
If, therefore, ye know that you will be prevented from attending on the 
day fixed for hearing by circumstances beyond your control, or if your case 
is not ready for hearing, you must immediately write to the Secretary at the 
Pensions Appeal Office saying why you are not able to attend or why you 
are not ready with your case. 


If you are suddenly prevented from attending the Tribunal by something 
which happens the day before the bearing or on the day of the hearing. 
you must do your best immediately to notify the Clerk to the Tribunal at 
the place where the Tribunal is to sit, as well as the Secretary at the Pensions 
Appeal Office. 


14. Ir you have to travel by railway from your home to the Tribunal, a 
railway warrant for the return journey will be sent to you with the notice 
of hearing. If you are not well enough to travel to the Tribunal alone you 
should, as soon as you receive the notice of hearing, write to the Secretary 
at the Pensions Appeal Office enclosing a certificate from your doctor. A 
further railway warrant for the person who is to accompany you on your 
journey will then be sent to you. 


If you cannot attend the Tribunal on the day fixed for Et : you must 


send back your railway warrant when you notify the Pensions 
of your inability to appear. : 
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15. AT the hearing of Sr appeal you can conduct your case yourseif, or 
you may be represente by anyone whom you choose to appoint. You will 
find the atmosphere of the Tribunal informal, and you will have ample 
opportunity of stating your case. You will be able to call witnesses to give 
evidence in support of your case, and to give evidence yourself. 


16. N.B.—If you intend to call a doctor as a witness you must notify the 
Secretary at the Pensions Appeal Office at least seven days before the hearing. 


17. (1) After the hearing of your case you should speak to the Clerk to the 
Tribunal about your expenses. In addition to railway fares, which 
will be covered by the railway warrant, appellants are entitled to 
other necessary travelling = incurred by them for the purpose 
of attending the Tribunal. in order to attend the Tribunal you 
have to be away from home for more than two and a half and less 
than five hours consecutively, you will be entitled to an allowance 
of 2s, Od.; for more than five and less than ten hours consecutively, 
4s. Od. ; or for ten or more hours consecutively, 7s. 6d. If you have 
to be away from home for a night, an additional allowance of 
22s. 6d. is payable. 

(2) If your appeal is successful (and in certain other cases as well) you 
may be entitled to a sum as compensation for time lost in attending 
the Tribunal, not exceeding 40s. Od. per day. If you called a doctor 
as a witness and the Chairman of the Tribunal certifies that his 
attendance was reasonably necessary for the purpose of your appeal, 
a sum not exceeding three guineas, or with the leave of the 
President in special cases five guineas, may be allowed in respect of 
his attendance and in addition a sum to cover his travelling expenses. 
If you produced as evidence at your appeal a medical certificate or 
report from your doctor or from a hospital for which you had to pay, 
you may be allowed a sum not exceeding three guineas to cover 
your costs of obtaining it. 

(3) If you call a witness, other than a medical witness, to give evidence 
before the Tribunal he will be entitled to claim his travelling expenses, 
subsistence allowance and compensation for loss of time in the same 
way as an appellant, but only where the President or Chairman of 
the Tribunal certifies that in the exceptional circumstances of the 
case the attendance of the witness is necessary. The application for 
the certificate should be made as soon as possible after you have 
received notice of hearing, and in good time to enable it to be con- 
sidered. The application should state the matter or matters in your 
appeal upon which the witness will give evidence. 


18. No other expenses whatever will be allowed in connection with the 
appeal, and in particular no expenses can be paid to your representative at 


the hearing or to any witness other than a witness referred to in paragraph 


17 (3) above, called on your behalf except a doctor. 


19. IF any matter of doubt or difficulty arises in connection with the appeal, 
at any time after you have given notice of appeal and before the date of 
hearing, you may apply in writing to the President (in Northern Ireland to 
the Chairman) of the Pensions Ap 1 Tribunals at the Pensions Appeal 
Office, pg « Rages difficulty and asking for his directions. You should be 
careful to follow his directions when he gives them to you. 


20. SPECIAL arrangements can be made for dealing with appeals from 
appellants who are too ill to attend a Tribunal and whose illness is likely. 
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to last for a long time. If you know that, because of your illness, you will 
not be able to attend a Tribunal when summoned to do so, you should 


inform the Secretary at the Pensions Appeal Office as soon as the Statement 
of your case is sent to you. Bnet 


21. As stated in paragraph 7, appeals from persons resident Overseas lie to 
a Pensions Appeal Tribunal in England or Wales. Such appeals will 
normally be held in the absence of the appellant but the appellant may 
appoint a person to represent him at the hearing. 

The President will arrange for the appellant to be medically examined at 
some convenient place in the country in which he is resident. In certain 
cases the hearing of the appeal and the medical examination may be post- 


poned if the appellant intends to visit the United Kingdom at a reasonably 
early date. 


22. IF you change your address after you have given notice of appeal you 
must notify your new address to the Ministry of Pensions and National 
Insurance or, if a notice of hearing has already been sent to you, to the 
Secretary at the Pensions Appeal Office. 


Failure to do so may lead to delay in the hearing of your appeal. 
N.B.—Communications to the President, the Chairman, or the Secretary 
of the Pensions Appeal Tribunals should be addressed— 

(i) in the case of English and Welsh appeals, and ls from outside 
the United Kingdom, to the Pensions Appeal ce, Staffordshire 
House, Store Street, Tottenham Court Road, London, W.C.1 ; 

(ii) in the case of Scottish appeals, to the Pensions Appeal Office, 20, 
Walker Street, Edinburgh, 3 ; 

(iii) in the case of Northern Irish appeals, to the Pensions Appeal Office, 
10, College Square North, Belfast. 


Issued by the Lord Chancellor’s Department. 
August, 1957. 
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1, Principles of Assossment 


Article 9 of the Royal Warrent lays down the principles for the assessment 
of tne de;rec of disablement due to war service, 


Section 5 of tix Pensions Appeal Tribunals Act, 1943, refers to "Assessment" 
and not "award"; Tribunal decisions arc, therefore, in respect of assesment 


onlye 
2 Periods of Assessment 

(1) Interim Assessment. The Trjilunel have to decide what is the proper 
assessment for the period covered by the Ministry assessment asainst which tho 
eppeal has been made, They can, of course, take into account the appellant's 
condition at the date of hearing: of the appeal and his medical history since the 
coumencing; date of the assessment, but what they have to decide i: the correct 
assessment for the whole period, 


I? the Tribunal consider that an interim assessment of 20% or over should 
be decreased to less than 29" they should state whether the less than 20% 
assessment is T.L.T.Y.,T.Ji.T.Y. or I.D, from the commencing date of the 20% or 
over assessmemt which was appealed aminst, 


(2) Pinal Assess; or Final Decision- Here asain the Tribunal can rightly 
take into acoount the appellant's condition at the date of hearin: of the appeal 
and his medical history since the commenciny date of the final assessment or final 
decision, but they lmve to decide tie correct assessment or decision from the 
latter date and not at or from the date of hearin of the appeal. 


Per the purpose of fincl assessments, the duration of disablement due to war 
service is to bo e:timated, in accordance with Tables 2 and 3 of the Third 
Schedule to the Royal Warrant, as "temporary less than a year" (T.L.T.Y.), 
"temporary more than « year"(T.M.T.Y.) or "indeterminate" (I.E.). The Ministry 
revards T.M.'.Y. ¢5 moaning more than a year but not more than about two ycars. 
I.D. means any period loner than one which would be properly described as 
T.M.T.Y. It does not necessarily mean permanent, ice. for iife, Those 
phrases do not descrive the period during which payment of compensation is made}; 
for example, if it is estimated for tne smallest assessable dej:ree of disablement 
(1-5") that it will last for a period described as T.M.T.Y. compensation is paid 


for 35 weeks only, 
Appeals aninst Final Asscamuent or Final Decision 


The Ministry is not at present makin; final assessments of 20% or over and 
consequently all finel assessments made by the Ministry are less than 20%, 


In decidin; appeals ayainst final assessments or final decisions, the 
Tribunal have to decide 


f whethor the circumstances permit a final settlement, and if so 
2) what is tho de;rec or nature of tho disablement due to war service, 


If the Tribunal decide timt disablement due to war service has not reached 
a reasona ly settled condition and consequently the case is not suitablo for 
final settlament, tic final assessment or final decision should be sot aside 
and no further decision should be ;iven as to the degree of diseblement,. 


If the Tribunal decide that the case is suitable forfinal assessment, they 
imst decide what is t.c proper cstinate of the duration of the disablement due 
to war servicesi.o, T.L.T.Y., T.M.T.Y. or I.D., and then decide what is tic desree 
of disallement for whatever period they re;ard as apprupriate. 


In some cases for which the duration of the disablement due to war service 
is considered to tc I.D., tix Tribunal may decide that there will be (or has \con) 
a decrease in the devree of disablement cfter an initial period of either 

(a) less timn o year, or 


(>) somethin; between o year and about two yoars, 
/ In such cases 
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In such cases thoy my decido timt the correct assessment should be as in the 
lower half of the first colum of the schodule in Table 3 of the Third Sciedule 
to the Royal Warrant, eer. T.L.T.Yo ( or T.M.T.Ye) followod by ID, 


It is su; casted, therefore, that the correct approach should be on tho 
lines indicated above and not that Tribunals should say "The appellant should 
have rather more monoy; what assessamt will secure the additional, amount of 
compensation which we think proper ?", 


Aithouh the Ministry is not at resent making final assessments (ise. life 
awaris) of 20% or over, the Tribunal lave the power to make a final assessmant 
of 20% or over if the Ministry hos made a final assessment ur final decision, 

A final assesment of 20) or over should, of course, qnly be made if the Tribunal 
are entirely satisfied that the derree of disablement due to war service will 
romin for the lifetime of tie appellant at the percentage they fix, If they 
aro not entirely satisfied on this matter, their decision should be to set aside 
the finonl assessment or final docision, 


4. Appeals acninst interim assessment of less than 207 or nil 


4 Tribunal decision to set aside a final assessment or final decision docs 
not necessarily moan that they think the assessment is too low; it may mean 
that, while they consider the assessment correct, they are not satisfied that 
the gase is suitable for final settlement as reparis assessment. 


If the Tribunal set aside 2 final assessment or final decision, the 
Ministry after a further medical board, makes an interim assessnent which my 
be less than 20/7 or my be 20° or over, It will not be less than tho assessment 
which has been set aside. 


This interim assessment normlly takes effect from the commencin: date of 
the final assessnent which has been set aside, or from the date from which an 
interim assessment would have been effective if it had been made when the final 
decision, which has been uet aside, was made. There my be a richt of appeal 
ayainst such an interim assessment, and in hoaring such an appeal the Tribunal 
will bo asked to decide wiet is the propor assessment for the period covered 
Ly the interim assessment. 


If they think the asscssment for that period should be 20 or over, but the 
Ministry has made an interim assessment of less than 2Q:, the Tribunal can 


increase the interim assessment from less than 20; to 20. or over. 


If the Tribunal decide that tho correct assessment is within the less than 
20; ranwe, whether the Ministry assossmont is within that rence or is 20° or over, 
the Tribunal can fix the assessment accordingly as an interim assessment for the 
period covered ly the Ministry assessment, In that event - seo para, 2 (1)- 
it will be necossary for the Tribunal to sive their decision as T.L.T.Y., 
T.M.TeY. or I.D. 


_ in certain other cases, tho Ministry make interim assessments of less than 
2G, and in these cases also the procedure in this para, will apply. 


If, followin; an interim assessment of less than 20% or site the Ministry 


makes & second intorin assessment of less than 20; or nil ( which will not be 
less than the previous intorin assesment), it will still have the same 
commoncin; dete as the previous interim assessment, Consequently, if an appeal 
is mado a;ainst the sodond intorim assessment, it is possible that a 

will have already have fixed the proper interim assessment for the first part 
of the period covered by the second asscssnent, 


In that ovent, the Tribunal hearins; the second appeal will decido what is 
tho proper assessuent for the lonver period, sivine, duo woirht of course to the 
assessmont already fixed by a Tribunal for the first part of the period. 
Generally, therefore, the assessaont will not be reduced, as this would in 
ervect amount to o-disarrecnent with the assessment of the first Tribunal, 


De finel decision following an interim eapeasment of Less 


than 20: or nil 


/after one 


nt 
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After one or more interin assossients of less than 20° or nil as in 
parae}, the stave may 'c reached when the Ministry makes e final assessment 
or final decision, which will not bo less than the previous interin assessment. 
The conmencing date will be the sane as for the previous interim assessment, 
but it will not be limited by e terminating date, as in the case of an interin 
assesment. If there. is an apperl fhe Pinal assessment or finel 
decision, the normal procedure and rules will apply but due revard will bo had 
to any previous Tribunal decision affecting part of the period - sec end of 
part-ele 


(, ‘Troetnent 


Bli-ivility for treatment is, I think, ‘not a matter which the Tribunal 
are called upon to take into account. 


7. Dasis of Assessmont for Disbility 


Unless the Ministry puts forward the contention that tho asscssment is 
less than tne full de; ree of tho disablement caused by the disability becauso 
there has beon deteriomtion duc solely to naturel promress, the operation of 
other discasos ofcectin;; the accepted disability, accident, etc., the Tribunal 
nay assume that tho Ministry has assessed the full decree of disablement, 

In some cases, however, the eppellant's condition mey have detexiornted in tho 
interval betwee: the Ministry makin;: the assessment and the daie of the hearin; 
of the appeal, In such ciscumstanccs, tio Ministry will not heave had an 
opportunity of considering and talzing the point, if applicable, that the 
doterioration is due to natural progress, Tho Tribunal should have jn 
nind this aspcet of the case havin reu;ard to the torms of Article 9 (1) 

of the Royal Warrant. 


5. _ Claim in respect of another disnbility which is not the issue before tho 
Tribunal 


There have beon instanecs of nppoals bein; adjourned because appellants, 
when before the Tribunals on =ppeal in respect of disability A, say thoy wish 
to mke ¢. elain in respect of disability DB, Unless tho Tribunal ore 
satisfied thet disability D is related to aisability A, an adjourmment would 
soaa to be unnecossary ond may ccuso hardship to the appellant bocause of the 
delay in the settlaamt of the appeal which is before tue Tribunal, Unless 
it con be gmid that disability D is related to disability A, I think the best 
aud right oourse is to procetd with tho hearing of the appoal and advise the 
-ppellant to submit 2 claia to the Ministry im res»ect of the other disability. 


Requests for Adjournnents pending claim for Attzibutability 


Nonmily, 2s revards apponls ninst interim assesments of 20° or over, 
no useful purpose will be served by on adjournment for the purpose of 
submittin;: for where apyravation has been admitted, 
because the condition as n wioke is considered for assessment purposes unless 
the Ministry m ke the point so per cont is due to natural causes,etc., 
and has been excluded from their assessmmt. If the Ministry do mke this 
point, thon it bocomes nattor of inportance to an appellant, as re;prds 
assessment, to succecd on the attributability issue and an adjourmment is 
justified. 


An adjournment my also be justifiod if the nppeal is arninst an 
assessment of les: than 203 either TeLeTeYs or T.M.T.Ye 


100 Compoedite Aesosemcnts 


Where & composite assessmont is mde by the Ministry for two or more 
disabilities, the Trivunal, in ~ivin, decision should make one asseasient for 
both or all the conditions. Por instance, if the Ministry make a final 
decision of NIL (ettributable) for les and bronchitis, and the Yribunal 
consider NIL correct for the G.S.%. but think bronchitis should be assessed at 
(145 I.D. the docision should be recorded on an allowed form:—" 
on account of the followin disnxbilitics G.S.%. ler and 
ees ee finally cusesses the desrrec of disablement at 

incetorminnte duration foll 
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If, following the mekin;: of a final assessment of less than 20: or a final 
decision, ontitlenent is aduitted for a further disability, the Ministry's 
procedure is as fol..ows:=< 


(1) (e) Geneniy, if the Ministry considers that there is still 
disablement from the first disability on the date from wiach 
the further disability is accepted, a composite assessment 
is mede, subject to (c) and rene 


(b) If the final assessment for the first disability was I.D, 
the Ministry takes that assossment into tho composite assessncnt, 
as a component part of it, whether or not the final assessment 
hns been fixed by a tribunal. 


(c) If the final assossnent for the first disability has been 
fixed by Tribunal as T.L.T.Y. or T.MeT.Y., the Ministry 
assuxs that there is no remaining disablement due to war scrvice 
from that disability on the date from which the further 
disability is accepted, if on that date the period of the 
duration of such disablement, as estimated by the Tribunal, had 
oxpired; in such a case the Ministry notifies an assessment 
solely in respect of the further disability, 


(4) If the final dvcision in respect of the first disability has 
been upheld or made by a Tribunal, the Ministry assumes that 
there is no disablument from that disability and notifics an 
assessment or decision solely in respect of the further 
disability. 


(2) I? a composite assessment is made as in (1) whica is loss than 
2057, & composite final assessment is nommlly notified, with a right of appa], 


(3) If a composite assessment is made as in (1) which is 20° or ovr 
end the Ministry reach a decision that at a later stage acgravation of the 
second disability has passed away, that decision is notified with a right of 
appeal on entitlemont . A final assessment in respect of the first 
disability and a richt of appeal are notified only if the original final 
assessment had not been fixed by a Tribunal and the time limit for appeal 
to the Tribunal apainst such final assessnent had not expired on the date 
froa which the composite assessment was made. 


(4) If 2 composite assessment is made as in (1) which is 20,’ or over 
end the assessment for the further disability falls at a later stare to nil 
(atiributable) or to less tian 2073, and tie composite assessment becomes less 
than 20", a composite Pinal assessment is normally notified, with a richt of 
appeal. 


Offers by the ifinistry of Pensions to Appellants 
during the pendency of an Assessment Appeal, to 
increase the Assessment appealed against, or 
exceptionally an increased Assessment. 


14. Where an offer has been made the Tribunal ought not to ask the 
Ministry's Representative to state the terms of the offer except that if 
the offer is quoted by the appellant the Ministry's Representative will 
confirm or correct the Appellant's statement. 


2 ‘The Tribunals decision will, of course, in all cascs have referunce 
to the orizinal Assessmont(or docision) appealed against, and not to the 
revised Asscssnent which the Ministry have offered or exceptionally mode. 
This means that wacre an Appellant has rejected or rejects such an offer tie 
Tribunal will proce d to consider tiie Assessment appealed arainst only and 
should not allow the Assossment offered to guide them at all in comin: to 
their decision, 


126 No lonver Serious and prolonzed 
/This 
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This tem is conjunctive and relates to the disablement arising from a 
disability - ise. The disability may be proloncod but does not or will not cive 
rise to any disebloment, If, Tribunals find that the disablemont, if any, is 
no lonver serious and prolonved the appeal should be disallowed and no 
assessment of the of disablemet should be madc. 
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Pensions Appeal Tribunal (Entitlement) 


Ph/BT/N Navonal Date of Hearing 
Date of Appeal 30, 3.59 P.A.T, Case No. 
War Pensions Office Address :— Decision of Tribunal 
*C* Block, 
Avenues, 
Cambridge. 


STATEMENT OF CASE FOR HEARING 
The inst the decision of the Minister of Pensions and National insurance that his disability 
INTE TO RICH WITH OSTBOCARTRRITIS KNEE AND 


(a) is not attributable to service, and 


(>) does not fulfill the following conditions, namely, that it existed before 
or arose during service and has been and remains aggravated thereby, 


Name of Appellant 


(Surname) (Christian 
( Names) 


Unit, Rank or Rating and No. R.A., Major, 766k 
Occupation: Before Service Selicitor's Articled After Service Civil Servant, 


Present Age: 40 years — 
SERVICE AFTER 2nd SEPTEMBER, 1939 SERVICE BEFORE 3rd SEPTEMBER, 1939 
Unie Yeu. | Mehs. | Unit Yn. 
| From To From Te | 
: RA. 1 le 28. 9.58 R.A. 
(Comissionea 2° | 839 | 2 9.39 
: ce) 
| Reserve Reserve 
| 
Terrnoria! Foree | 12 | = 10, 839! 
SERVICE ABROAD CAUSE OF DISCHARGE 

i Dates 

Country Yrs. | Mths. — = Premature Retirement 
N.W.E.F. = 1 12, 5.40 11. 6.40 
ICELAND 2 7 7.40 |27. 1.42 
B.L. A. 2 1, 6.44 | 3. 7.46 
B.A.O.R. | 10 | 3. 5-48 


Particulars of Pension None, 


Form MPT 2! 


| before 


2.11.48 


20.12.48 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 3093 


KEDICAL HILTORY FROM COMMISSION TO RETIREMENT 
Brief report of medical examination prior to Commission(T.A.): Fit. 
Commissioned (T.A. ) 
Embodied (T.A. ) 
HOSPITAL ENTRIES ETC, 
Embarked United Kingdom, 
Disembarked United Kingdom. 
Embarked United Kingdoa, 
Disembarked United Kingdom. 


? condition of 
Re 
An unerupted lower left 8 is shown. This is included as fully as possible in 
the Skiagram. (Film available). 
Embarked United Kingdom, 
Disembarked United Kingdon. 
Embarked United Kingdom. 
Disembarked United Kingdom. 


R 
’ Capt. R.A., hereby declare that an injury was sustained by 


me on 23rd October 1948 in the following circumstances: In a Rugby Football 
match, Felixstowe v Colchester Garrison in which I was playing for Felixstowe one 
of the opposing side tackled me heavily and I sustained a compound fracture of 
ay right leg. 


Signed: 


by Officer. 
ature, site severity of injury: Compound fracture lower third right tibia and 


fibula. Wound toilet and open reduction and immobilization in long leg plaster 
cast. Post reduction X-ray satisfactory. 


Cire aces 0) WHO fii 
Sante was playing in an organized Rugby match between Felixstowe 
R.F.C. and Colchester Garrison at Walton, Suffolk on 23. 10.48 He was selected 
to play as an individual and notice of his selection was published in Unit Part I 
Order Serial 19 published 22.10.48. 


Officer's Opinion: 
as the individual performing a military duty? Yes, recreational training. 


Was the injury due to his negligence - No. Was it due to his misconduct?- No. 
Was anyone else to blame? - No. Is the injury suspected of being self- 
inflicted? No. Did the injury occur on military premises? - No. 

Court of inquiry (i) Has any been held - No. (ii) Will any be held - No, 


at Aruy Centre ‘Felixstowe for the purpose of inquiring in 


the circumstances under which Capt. R.A. 419 Coast Regt. 
R.A. (T.A.) sustained injuries at Felixstowe on Saturday 23rd October 1948. 

The Court having assembled pursuant to order, proceed to take evidence. 

lst Witness No. Capt. R.A. states:- I am Adjutant to 419 Coast 
Regt. R.A. (Suffolk) T.A. and in order to obtain Recreational Training I asked ay 
Commanding Officer at the beginning of the season if I could play Rugby Football 
for Felixstowe as my Regiment being composed of Territorial army personnel do not 
run a Rugby Football team. The Commanding Officer gave his permission and on the 
23rd October 1948 I was selected to play for Felixstowe against Colchester 
Garrison this was published in Part I Orders No.19 dated 22nd October 1946. During 
the second half of the game I was tackled heavily by one of the opposing side, 
and in falling sustained a compound fracture of my right leg. 
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Ph/ET/N 
70.12.48 I was taken to East Suffolk and Ipswich Hospital on the advice of the 
Cont'd. Civilian Practitioner. 

Question 1 by Captain 'A': “Was the tackle justified"? 

Answer by Capt. : Yes, I was in possession of the ball. 


2nd Witness Mr. .... ‘itates:- I am Captain of the Felixstowe Rugby Union 
Football Club, I was watching the game on the 23rd October 1948 in which 
Captain was playing. During the game at approx 4.15 p.a. 
Captain Goodbody was tackled, and in falling broke his leg. 

Question I by the Court: "as the tackle justified"? 

Answer by Mr. «..2: Yes, he was in possession of the ball. 


Statement by Officer Comanding 419 Coast Rept., (.7.4.) 
It is the duty of every serving soldier to keep Limself fit and as 

was unable to participate in recreational training with a service 
unit I gave him permission to play for a civilian mpty team each week - 
Felixstowe Rugby ¥.C. 
Having considered the evidence I am of the opinion Captain was 
on duty and not to blame. ; 


brigade Commander's Opinion: 
I agree with the opinion of Officer Commanding 41° Coast Rect. 2.4. (7...) 


- Opinion: _was o:. duty and net to blane for his injury. 


1.49 hedicul B. ard. 
Appellant's statement: 
I was selected to play for !«lixstowe Rugby Football Club against Colchester 
Garrison on Saturday 23rd Uctober 1946 at Felixstowe. During the second half 
of the gume, I was heavily tackled by a wember of an opposine team and 
sustained a compound fracture of amy right leg. 


Signed: 


Report by Kedical Board. 

Diagnosis: Compound fracture tibia iri fibula right. 

History: See statement by .ppeliurt. 

Admitted to Sast Suffolk and Ipswich Hospital cn “ird Uctcoter 1948 Fracture 
reduced and wound sutured and put up in plester the sane day. 

Progressed satisfactorily and relessed on 1@th Noverter 1948 on sick leave, 
Reported back as Out-putient on 9th Decexber, when ; loster removed: wound 
had healed but fracture showed little sign of urion. Plaster then reapplied 
Present condition: General condition exce. lent. 

Wearing plaster applied 9th December 1°46 with which he ambulant on crutches 
but is not weight bearing. Rejorts for supervision 1s Cut-;“tient at 

6 weekly intervals. i-ray shows bones in gv0d ;os8itiune 

Disability: Compound fracture right tibia and fibula. 

The officer is receiving Out-patient Orthopaedic treatuent at East Suffolk 
and Ipswich Hospital. 

Is the officer in need of further out-patient treatuwent: Yes. Three months 
(3/12) Physiotherapy. 

Orders given to the Officer by the President of the Ledical Board: To 
return home and attend as Out-pxtient for physiotherapy as directed by 
Medical Officer in Charge of Case and avait “ar Office instructions. 


6. 1.49 Pulhseus assessment - see Appendix. 


Pe cal 


Appellant's statement; 
Since 6th January 1949 I have been at home on sick leave attending hospital 
for x-ray etc. On 2lst April 1949 the plaster on cy leg was removed and @ 


: 12. 1.49 — senceral Cos..and ‘ast — 
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knee length plaster put on, and I was told I could start walking on it with 
a stick. I feel fit for light duty and would like to start as soon as 


Signed: 


Tibia and Fibula (Right). 


History: See previous medical board report. 

Present condition: See foregoing statement by Appellant and Surgeon's report. 
The right leg is in a knee length plaster with walking iron (at 

still damp): he will be able to walk with stick and will then be fit to 
resume duties as T.A. Adjutant in a sedentary role at first, but in all 
probability he will be able to resume full duties in 3 months. No other 
disability claimed or discovered. 

The officer is not in need of further out-patient treatment but requires 
renewal of plaster etc., from time to time, 

Orders given to the Officer by the President of the Medical Board: To return 
to duty (light) for 3 months when he will be required for a Review Board, 


Pulheems Assessment - see Appendix. 


Capt. was admitted to this Hospital on 23.10.48 suffering frou 
@ compound fracture of the lower third of his right tibia and fibula, The 
wound was sutured, the fracture reduced and the limb encased in plaster. 

As is common with a fracture at this site, there has been delay in union 

We saw him last on the 21st April when X-ray revealed scanty callus formation 
but clinically the fracture seemed fairly sound. Fixation in plaster is 
likely to continue for another two months. 

I note that you have recommended light sedentary duty on home service, with 
@ review Board in three months' time, I am entirely in agreement with this 
suggestion, 


statenent: 
ay t Board I have attended regularly at Ipswich and East Suffolk 
t 


Hospital. My leg plaster was removed on 30th June 1949 and I was 


put very little weight on my leg and to use crutches to start with, On 
July lsth 1949 I was told that union was progressing and to report back on 
4th August 1949 and to start using sticks but to be careful not to put 

too much weight on ay leg. 

I was posted to 419 Coast Regt. R.A. (T.A.) on 27th April 1949 and have been 


there since that date on light duty. 
Signed: 


Compound Fracture Tibia and Fibula Right. 


History of the disability: See previous Medical Board's reports. 

Present condition: See foregoing statement ty Appellant. 

This officer is now walking with aid of 2 walking sticks and can get about 
for light duties all right. He states he gets occasional ache in leg in 
evening when also the low third of right leg is somewhat swollen and 
oedematous, 

On examination: Sinus and other scars well healed: leg is wasted and lower 
third anteriorly is slight cedematous. 

He is still under supervision of Orthopaedic Registrar Ipswich and East 
Suffolk General Hospital and his next visit is arranged for 4th August. 

The officer is receiving out-patient Orthopaedic supervision at Ipswich and 
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Report by Medical Boerd, 
Diagnosis: Compound Fracture Tibia and Fibula Right. 
History: See previous Medical Boards Reports and Statement by Appellant. 


Board deferred. 


01d compound nd 
delayed union due to infection. Union has now (has been walki 
without plaster for four months) and sinus has been healed for six months. 
X-ray 20.10.49 shows bony union but still rarefaction in region of old 
osteomyelitis i.e., consolidation still not complete. 
Clinically: Position good. No shortening. Adherent soar over tibia but 
no evidence of any infection. 
Walks with right limp and still requires a stick. 
Recommend: To continue in present category. P.7. for another three sonths, 


nt tion: See Surgical Specialist's report. 
Patient gets about fairly well and uses one stick. He is able to perfors 
his duties as T.A. Adjutant. He has cedema somewhat in the evening if he 
has stood or walked much during the day. 
The officer is receiving physiotherapy treatment Ipswich and East Suffolk 
Hospital, 
Orders given to the Officer by the President of the Medical Board: To return 
to light duty and will be reviewed in three months. 


Pulheems Assessment - see Appendix. 


statenen: 
Since my last M Board I have been carrying out-duty as T.A. Adjutant 


at Dovercourt and my disability has not been aggravated. 
Signed: 


Tibia and Fibula (Right). 


History: See previous Medical Boards Reports and Statement by Appellant. 


Civilian Specialist. 
No at fracture site. Only weakness of leg. 


On examination: Good aliguent. Firm classical union, Full range of 
movement in knee and right ankle, but some grating. 

Wasting of right quadriceps and calf. X-ray taken, Union progressing 
satisfactorily. For quadriceps and calf muscle exercises and massage, 
after which I consider he will be fit for full duty in about four weeks. 


3096 
Cont'd. Bast Suffolk General Hospital. 
Orders given to the Officer by the President of the Medical Board: To 
return te light dutz for 5 months when he will be required for Review Board, 
P| Pulheems Assessment - see Appendix. 
Medical Board. 
Appellant's 
Since my last Medi Board I have been attending the Ipewich and East 
Suffolk Hospital about once a month, Last time I attended 29th September 
1949 I was told that I would be discharged. I have been carrying out duties 
as T.A. Adjutant on light duty since my last board. 
Sagned 
continued. 
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rt 

mt condition: See Surgeon's report. Patient states that he can walk 
Does not use stick now, Definite grating 
n right knee and right ankle, “It is the ankle which causes pain on much 
walking, 
The Board does not agree with the Surgeon that he will be fit for full 
duty in & wedks. 
Ipswich and East Suffolk 
Hospit 


Orders given to the Officer by the President of the Medical Board: To 
return to his unit for duty as at present. 


Pulheems Assessment - see Appendix. 

st 
Since my last board I have been carrying out my duties of J.A. Adjutant, 
My disability has improved considerably but J am still mot able to run 
without straining my leg. 


Signed; 


Report by Medical Board. 
Diagnosis: Compound Fracture Tibia and Fibula (right). 


History: See statement by Appellant and previous Medical Board's Reports. 


Board deferred. 


History: Capt. Qeodbeay states that he is still improving. He only feels 
pain in right ankle after much walking, or running. 

Examination: Grating in knee and ankle is, if anything, more marked. 
Right quadriceps still grossly wasted. 

X-ray: Right knee and Right Ankle - Bones rarified and signs of early 
Osteoarthritis. 

Recommendation: To continue quadriceps exercises. 

Opinion: It is doubtful if the arthritis in right knee and ankle will 
improve, in fact they may become gradually wrse. 

P.S. In ay previous report "full duty" was, I am afraid an incorrect ters. 
I meant his usual duties, which I understood to be administrative. 


Board Report continued. 
Present condition: See Surgical Specialist's report with which the Board 


agrees. 
The patient feels fit for ordinary walking but gets a pain in right ankle 
after a long distance or on running. 

Treatment: Muscle exercises, Ipswich and East Suffolk Hospital. 

Orders given to the Officer by the President of the Medical Board: To return 


to duty. 
Pulheems Assessment - see Appendix. 


Hote) fxs Compound Fracture Tibia and Fibula (Right). 


Progress since last Medical Board (11.5.50) See Surgeon's report attached. 
grating — knee and ankle. 


perfore his administrative duties without symptoas. 


On examination: The degree of arthritis is static, and beyond persistent 
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Report dated 12.5,50 by Civilian Surgeon Specialist, Colchester Military 

lospit 


8 2.52 
15. 2.52 


15. 2.52 
5053 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 


wasting of quadriceps is satisfactory. 

Recommended to remain in Category P3 L3 for the remainder of his service, 
Further treatment: Supervision only. 

Instructions given to Officer by the President of the Medical Board: To 
remain at duty. 


Pulheess Assessment - see Appendix, 


Compound tibie and fibula. 


Progress since last Medical Board: Can walk three miles before the knee 
and ankle begin to hurt him slightly. See Surgeon's report with which 


din tion: Cont tion is unchanged. 
I agree with the Report by Clinical Officer in Surgery (see last _ 
that the Category should be P,3 L.3 permanently. 
(There seems no reason why he should be boarded again in less than 12 months), 
The Officer is not in need of further treatment. 
Instructions given to Officer by the President of the Medical Board: 
Remain at Duty. 


Pulheems Assessment - see Appendix, 


Disability: Fracture Tibia and Fibula. 

Date and place of origin: 23rd October 1948 at Felixstowe, United Kingdon, 
For history see previous board reports. 

The condition has not really changed in the last year. Quadriceps muscles 
at thigh are still wasted. 

There is crepitus felt over patella on movement of knee joint and ankle. 

The leg and ankle become painful and a little swollen on walking over about 
3 miles, he is definitely impeded if he tries to run. 


Instructions given: Return to Unit in same Category. 
Pulheems Assessment - see Appendix. 


Appellant signed the following questionnaire. 

Date of birth: 17th December 1918. 

Pamily history: Father - Cause of Death Tuberculosis. Aged 50. 

Mother aged 69 health good. Brothers, 40, 36 and 25 health good. Sister - 
Cause of Death Meningitis. Aged 26. Sister - Cause of Death Anaemia. Aged 


25. 

Personal history: 

Q. Have you ever ever suffered from any of the following - Brevahdtse. Asthma, 
pee Pits, Gastric Disorders, Rheumatisa, Nervous breakdown, 
Mental illness. 


Ae No. Bronchitis -. aged 10. 
Q- Have you ever had a discharge or running from the ears’ 
Ae Yes. 
Q. Has your chest ever been X-rayed? 
No. 


Have you ever been discharged as medically unfit from any branch of 
Forces? 

A. No. 

Q. Have you ever been rejected as medically unfit for any branch of H.M. 
Porces? 


3098 
Cont'd. 
8. 8.50 
— 
the Board agrees. 
Findings of the Board, 
Euployment standard: L.E. 
Further treatment: Nil. 
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A. Now 
Q. Are you, or have you been, in receipt of a Disability Pension? 
A. No. 


Q. Treatment at a Hospital, 

A. Appendicitis, Portobello, Dublin, In-patient for 3 weeks, age 9. 
Ear Perforation, Nursing Home Worthing, In-patient for 2 weeks, age 10. 
Compound fracture leg, East Suffolk and Ipswich, In-patient and Out- 
patient 25rd October 1948 for 4 weeks and 9 months. 

Tonsilitis, Ipswich, In-patient for 2 weeks age 12. 

Qe. Other Medical Treatswent at Home or in a Nursing Home. 

Q- Have you suffered from any diseases or injuries other than those 
mentioned above? 

A. Measles, Mumps, Whooping Cough, Chicken-pox, Fracture left leg age 3. 

I certify that I have answered as fully as possible all the questions about 

my family and personal health, and that the information given is true to 

the best of ay knowledge. 


Pulheems Assessment - see Appendix. 
Pulheems Assessment - see Appendix. 
Pulheems Assessment - see Appendix. 
Terminal leave commenced. 
PROCEEDINGS ON RETIREMENT 


? In what countries/naval stations have you served and for what periods? 


A. Norway - 1 month. Iceland - 2 years. France-Belgius-Holland<Cermany - 
3 years. 

Qe Give particulars of any previous service in the R.N., Army or R.A.F. 
and state whether you received a disability pension in respect of such 
service. 

Ae None. 

Q.- If you are suffering from any diseases, wounds or injuries state what 
they are, also when and where they first started. 

A. Osteoarthritis in right knee and ankle joint due to fracture of 
tibia and fibula. First started 23rd October 1948 at Felixstowe, 
Treated at East Suffolk and Ipswich Hospital and Colchester Military. 
From 23rd October 1948 to ? 17th November 1948 as In-patient and Out~ 
patient for nearly 9 months. 

Q.- Did you suffer from any disability mentioned above or anything like 
it before joining the Forces’. 


Ae, No. 
Q- Has your chest ever been X-rayed? 
Ae No 


Q. Have you suffered from any diseases or injuries other than those 
mentioned above? If so give particulars, 

A. Wo 

I certify that I have answered as fully as possible all the questions sbout 

my Service and personal history and that the information given is true to 

the best of my knowledge. 


Signed: 


right tities and October Site of fracture painless, 


but still has pain in right ankle and right knee after exertion, Right 
occasionally swells. 
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Tympanic 
Upper lisbs and locomotor system: Upper limbs nil abnormal detected. 
Locomotion: Site of fracture right leg - satisfactory. Wasting of right 
quadriceps. Crepitus over patella on movement of right knee. No swelling of 
right knee or ankle. Slight loss of power of right leg. 
Physical capacity: Identification (additional scars etc., since enlistment); 
Sear lower right leg. 
Height 723". Weight 151 lbs. 
Urine: Appearance clear, Albumen nil. Sugar nil. Specific gravity -. 
Physique average. 
Geni’ and perinseum nil abnormal detected, 
Skin clear. Sndocrine conditions nil abnormal detected. 
Cardiovascular system: Heart sounds normal, Pulse Rate 72. Blood Pressure 
140/80, Respiratory system: No murmur. Chest clear. Chest measurements: 
Full expiration 36". Range of expansion 2 ". 
Central nervous system nil abnormal detected. 
Abdomen: Hernial orifice clear. No masses felt. 
Any abnormalities or conditions not already noted affecting physical 
capacity nil, 
Mental capacity and emotional stability: Normal. 


Pulheems Assessment - see Appendix, 


Retired with effect from 28, 9.58. 


The following replies were given by the Appellant on a form signed by hin 
when applying for Disability Retired Pay. 

Qe What is the nature of the wound, injury or disease for which you claia? 
A. Osteo-Arthritis ih right knee and ankle due to injury below. 

Qe If a wound or injury, where and when did it occur? 


Q If an injury, give a brief account of the accident. 

A. Whilst carrying out authorized recreational training, I sustained a 
fracture of the tibia and fibula of ay right leg. 

If a disease, when and where did you first begin to suffer from it? 

None. 

Do you claim that your disability is attributable to your service in the 

Forces after the 2nd September 1939. 

Yes. 

If not, do you claim that it was aggravated by your service in the Forces 

after the 2nd September 1939, and remains aggravated thereby? 

No. 

Give an acoount of the conditions of your service which you consider 

caused or aggravated the disability in respect of which you have made 

your clain, 

Carrying out recreational training whereby the above named 

fracture was sustained. Owing to length of healing time, osteo-arthritis 

set up in knee and ankle joint. 

Give the full name and address of your present doctor (private or 

National Health Service). 

Medical Officer, War Office Main Building, Whitehall, 

Give particulars of any medical treatment you have obtained (1) Doctors. 

(2) (a) Hospitals before your service (b) during your service and (c) 

since your service. 


‘ere 


? 
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sty without glasses: Right 6/5; Left 6/5. Diseases none, 
Ears, Nose and Throat: Right hears forced whisper at l0ft. Left hears 
forced whisper at 10 ft. Both ears hears forced whisper at 16 ft. 
Both ears hears conversational voice at 20 ft. 
BVIDENCE IN CONNECTION WITH CLAIM (WHILST ON TERMINAL LEAVE) 
Ae 28th October 1948 Felixstowe. 
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A. (1) Doctors - (2) (a) - (b) East Suffolk and Ipswich for 
Accident (see —_ from 23rd October 1948 (In-patient) to 17th? 
November 1948, and Out-patient for nearly 9 months. Colchester Military 
treatrwent for above accident, dates unknown. 

c) Nil. 


‘a8 

What is the injury, ailment, or disease from which you claim to be 
disabled? 

A. Osteo-arthritis of right knee and ankle. 

Q. What are the symptoms? 

A. Pain in right knee and ankle after walking or exertion. Can walk about 
3 miles at his own pace. Cannot run. 

Rotice these symptoms? 


Q. Did you suffer from the condition or any similar condition before 
joining the Forces? 
No. 


Q. What are the particular conditions during your service which you consider 
caused or aggravated the disability? 

A. Playing an organised game of Rugby Football in October 1948, which was 
part of the recreational t 

Q of employment, sick absences and any medical treatment 

your discharge from the Forces. 

A 28,9. 58. Employment: Civil Servant from 1.10.58. 
Treatment: None since release. Panel Doctor Dr. Elder, Little Hadhaa, 
Hants. 

The above statement has been read over to me; I agree to it and have nothing 

to add, 


Signed: 


nical examination: 
chet) age 39. Height 6' 2” (with boots). Weight llst. 3}lbs (indoor 
clothes). 


none. 

oooh examination: General condition sutisfactory. Tall, spare build. 
Part upper denture. Tongue clean. Pharynx normal, Normal demeanour. 
Heart and Lungs: nil abnormal detected. 

Abdomen: Scar of appendectoay right paramedian featureless. 

Gait: No limp. Can tip-toe and squat fully. 

Right leg: Small round depressed scar on medial aspect at function of 
middle and lower third - slight irregularity of tibia at this point. 
General alignment is good. 

Movements: Ankle full sub-taloid and mid-tarsal full. No crepitus detected. 
Knee: Extension full. Flexion just short of full. No abnormal mobility. 
Pine crepitus felt under the patella. 

Wasting: calf less than }". Thigh?". 

Left leg nil abnormal detected. 


Board deferred. 


cattle end left ~ cattle for 

There are some osteophytic changes present affecting the right ankle joint 
which are consistent with post traumatic lesion. The anterior joint aspect 
of the tibia is very irregular and has united with osteophytic formation, 

There are some changes of an early arthritic nature in the right knee. I 

cannot see any definite changes in either of the left knee of left ankle. 

Piles dated 29.10.58 dwailable. 


none, Cont'd. 
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X-ray Report noted. 

Diagnosis: Osteo-arthritis right knee and ankle, following fracture of 
right tibia and fibula. X-ray shows osteo-arthritic changes in these joints, 
Specify in what way the disablement interferes with the claimant's exercise 
of function and mode of life: Pain in right knee and ankle is troublesome, 
Can walk well at own pace but cannot run. 


Claim rejected in respect of Injury to Right Leg with Osteo-Arthritis Knee 
and Ankle, 


Entitlement Appeal lodged. 
EVIDENCE IN CONNECTION WITH ENTITLEMENT APPEAL 


State the disability in respect of which you appeal: Osteo-irthritis in 

right ankle and knee. 

State whether you claim that the disability is attributable to your service 

since 2nd September 1939 - Attributable. 

Are there any facts or arguments upon which you particularly rely in support 

of your claim and which you think may not have been fully considered by the 

Ministry? 

(1) During official services recreational training, my right leg suffered a 

compound fracture. 

(2) Owing to the time taken to heal, osteo-arthritis developed in ay right 

knee and ankle joints. This hes restricted radically my ability to move 

freely. 

(3) A court of enquiry convened following the injury found that I was "on 

duty” and that I was compelled to carry out recreational training. 

(4) If I had not been compelled to carry out recreational training, this 
and subsequent after effects would not have arisen. 

(5) It is therefore considered that my disability is in direct consequence 

of and attributable to my service since 2nd September 1939, 


ract from Nat Records dated 23, 2, 
ri of certified incapacity since 5.7.4 
From To Nature of Incapacity 


31. 1.59 5. 2.59 Sinusitis 


Board report completed. 
10, 3.59 Statement Wy Appellant. 
asis of Appea 
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OPINION OF MEDICAL SERVICES 
MINISTRY OF PENSIONS AND NATIONAL INSURANCE 


(WAR PENSIONS) 
to serve until the 28th September, 1958, when he retired from the service, 
He now appeals against the decision of the Ministry that his disability, 


injury to D right leg with osteo~arthritis knee and ankle is not attributable 
was not aggravated by his service after the 2nd September, 1959. 


and 
Major was injured on the 23rd October, 1948, when he sustained 
compound fracture of the lower third right tibia and fibula. The incident 


Et on an for this are set out elsewhere. Beyond consider- 
the nature 


the East Suffolk and Ipswich Hospital where after wound toilet the fracture 
was reduced and the leg was immobilised in a plaster cast. Major 

was discharged to sick leave in mid November, 1945, and he contimed to 
attend the hospital as an out-patient. 


4. In April, 1949, the long leg plaster was replaced by a knee length 
plaster with walking iron and a medical board considered that he would be 
able to walk with a stick and to be fit to resume his duties as a Territorial 
Aray adjutant, in a sedentary role at first. He was accordingly placed in 
an appropriate medical category and his fitness was subsequently reviewed 
periodically by medical boards. He also remained under hospital supervision. 


5. During one medical board (in February, 1950) it was noted that 
Major said that he could walk three miles without ache or pain 
and that he had discarded his stick, The board found definite grating in 
the right knee and right ankle and on further examination in May, 1950, 


arthritis. Major remained fit for duty and in the following 
August a Clinical Officer in Surgery, Colchester Military Hospital reported 
that he had no complaints about his leg and was quite able to perform his 
administrative duties without symptoms. The degree of arthritis was 
@escribed as static and bevond wasting of the quadriceps was 
satisfactory. Major then only required supervision and it was 
advised that he should remain in Category P.3 - L.3 for the remainder of 
his service. 


6. The right leg was substantially unchanged at further examinations in 
Pebruary, 1951, and February, 1952, and Major completed his 
service with no further significant reference to the disability. He was 
medically examined in September, 1958, in connection with the retirement 
proceedings when the site of the fracture was painless, but he still had 
pain in the right ankle and right kmee after exertion and the right ankle 
swelled occasionally. The wasting of the right quadriceps was referred 
to and there was also slight loss of power of the right leg, Fhe, 
over the patella also being noted on movement of the right kmee. 


affecting the right ankle joint consistent with a post traumatic lesion. 
The anterior joint aspect of the tibia was irregular with osteophytic 
formation and there were some changes of an early osteo-arthritic nature 
in the right knee 


54722 O—60——_53 
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Joints, 
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a 
in which the injury occurred is not accepted as having any connection with 
into this but we are to consider if there was any aggravation of the 
injury or its sequela by Major subsequent service. 
in 
3. According to the service records Major ms playing in a Rugby 
irvice Football match when the injury was sustained. He was immediately taken to 
upport 
Wy the 
red a 
ight 
ve 
"on 
is 
X-ray examination showed rarefaction of the bones and signs of osteo- 
7. After his service ended Major was also examined by a 
Ministry medical board. (X-ray examination then showed osteophytic changes 
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8. Osteo-arthritis is a world-wide ailment affecting not only mankind 
but also vertebrate animals, and it occurs about equally in both sexes. 
no convincing evidence in support on critical amalysis. It is, however, 


are most commonly unilateral and localised, but also because the osteo- 
arthritic changes in the affected joint or joints can frequently be seen to 
be related to faulty apposition of the articular surfaces which has 
resulted from the injury and is evidence of it. 


9. It is clear from the history and the X-rey evidence in this case that 
the osteo-arthritis in the right knee and ankle is a direct result of the 
football injury. After careful perusal of all the records we consider 
that the degree of osteo-arthritis now present is wholly commensurate with 
the effects OF that-injury uninfluenced by Major 

service. 


10, In this connection the evidence shows that following his injury 

Ma jor was immediately admitted to hospital where the treatment 
given was appropriate and in accordance with current practice. His after 
care both at the hospital and by the service authorities was also 
satisfactory. His condition was frequently reviewed and his medical 


Medical Officer authorised to sign for 
and on behalf of Chief Medical Officer. 


MINISTRY'S REASONS FOR MALNTAINING REJECTION 


ook part in a Rugby Football match during which he was 
an opposing player and fell suffering a compound fracture of 
third right tibia and fibula. A Court of Inquiry into the 
cause of the injury was subsequently held and from the evidence then given 
it appears that at the commencement of the football season Major 
had sought and obtained his Commanding Officer's permission to play rugby 
for the Felixstowe Rugby Football Club - a civilian football organisation. 
It was while representing that club in a match against the Colchester 
Garrison that Major sustained his injury. : 


recreational training” and that the Court of Inquiry found that he was 


! 
osteo-arthritic process in, and limited to, the joint or _ directly 
affected by the injury. These cases can usually be differentiated from 
those due primarily to degenerative changes not only by the fact that they 
Category was adjusted to ensure that he was not exposed to the more 
arduous forms of service. For the whole period of his subsequent service 
mitations. That he developed early signs of ostec-arthritis changes, 
therefore, was not the remilt of any aggrevation by his subsequent service 
but was because of the nature of the fracture itself. This effect would 
have been precisely the same had Major been discharged from the 
service immediately on sustaining his injury. 
ll, Accordingly nothing ascribable to service after the accident 
occurred can be regarded as having adversely affected the disability. 

2. Major has explained that he was “compelled to carry out 
"on duty" at the time of the accident. He also says that had he not 
been compelled to carry out recreational training the injury and its 
subsequent after effects would not have arisen, 


with civil life to perform or 


performed 
irrespective of any special or general 
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activities in this direction into a 
the gost that can be read into 

play in that civilian team on a 
only and did not indicate that 
the service authorities to take part 


sought and obtained permission to play football for a civilian 
clud as a form of recreational exercise oan be held to constitute an implied 
Major 
of 
perai 
froa 
the fact 
clearly f 
the selec 
of the 
was 


obligation on the service authorities, mor did it constitute any authority 
service. 
is that 
he wou 
informa 
ted by 
ion of 


convert 
such 
wes 
or 
ndeed 
control 
team 


In the present case the Minister is unable to agree that the fact that 


play 


8 


Ss 


choice freely determined, and was 
Thus the injury he sustained did 


lee 
Rugby 
own 
service authorities. 
In other words the activity in which 


Football indicates his interest in that 
to play that game for a civilian teaz was 
Getermined by ary special or general obligations 


CLAIMS 
pr 
a by the Officer Commanding 
the Fi was given permission to 
play. following the holding of a 
™ Court strict Commander that 
Major red, therefore, whether 
; his one now under 
consi case the injury would 
we be due the time of his injury 
Major ball activities within 
to the service, if in fact he was 
at the not contrary to the 
intere ted primarily by his om 
t perso 
, point are concerned, the 
h ce" and “attributable 
course of service 
to service as compared 
whether a particular event is Gie to service is a question of 
lermined in the light of the evidence (HORSPAIL v MINISTRY OF 
| of Selected War Pensions Appeals, Volume 1, page 7). 
J. K vw MINISTRY OF PENSIONS - Reports of Selected War 
ls, Volume 1, page 675, DENNING J, as he then was, stated 
“In my judgement where an accident or misadventure is one which occurs in a 
man's own personal sphere it is not attributable to service". In RICHARDS ¥ 
MINISTRY OF PENSIONS AND NATIONAL INSURANCE - Reports of Selected War Pensions 
Appeals, Volume 5, page 631, ORMEROD J. held that the test to be applied in 
. order to determine whether an accident which caused disablement is ae to 
service or whether it is within the appellants persomml sphere is whether on 
the whole of the facts the appellant was engaged on some persom] enterprise 
unconnected with any duty or compulsion of service. The incident of which 
the accident forms part cannot be divided up into small compartments so as 
to dissociate the occurrence which gives rise to his disablement from other 
occurrences which form part of the same incident. 
in the fora 
this and his 
question of 
ted by the 
from any se 
was in no way 
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The Tribunal is asked to decide - 


(a) whether the Appellant's disability injury right leg with 
osteo-arthritis knee and ankle, is attributable to service; 
and, if not, 


(b) whether it existed before or arose during service and has 
been and remains aggravated thereby. 


| 

peculiar to service but was solely referable to the exercise of his 
Personal choice. It is the opinion of the Minister, therefore, that the 
injury to the right leg occurred within Major . personal sphere 
and that service played no effective part in its causation. 
8. Medical Services have advised that the treatment Major 
received during service was satisfactory and in accord with current 
practice and that there was nothing in his subsequent service which could 
be held to have worsened the disability or to have accentuated the 
development of osteo-arthritis in the right leg. 
9. Accordingly on these grounds the Minister considers that it is clear 
that Major Gisability injury right leg with osteo-arthritis 
kmee and ankle is neither attributable to nor aggravated by service. 
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS 
OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS) 


E 
Year of Birth P H 1 
6. 1649 Q 2 Q 1 2 2 
He. 
CP. L See P above 
We. - 
E E 
22. 2 2 2 
Ht. Pp COMPOUND FRACTURE RIGHT TIBIA AND 
U 
cP. L See P above. 
We. 
E E 
22. B_ 1 
He. TIBIA AND 
U 
lon L See P above. Review 3 months. 
We 
Note :—The purpose of the Pulheems Is to assess the functional capacity in relation to certain qualities. These 


qualities are assessed under the seven headings PULHEEMS. i.e. :-— 
Physical Capacity for muscular effort assessed on body build. 


" Upper Limbs, /.e., ability to perform muscular work. 
Locomotion, /.e., ability to march, etc. 


The assessed degree of each quality will be found in the under its appropriate letter. The degrees refer 
to functional ability :— 


Degrees | and 4 functional efficiency above the average 

Degrees 2 and 5 average functional efficiency 

Degrees 3, 6 and 7 diminishing functional efficiency 

Degree 8 disability of an advanced degree preciuding service employment. 
In general the degrees of P.U.L.M. and S. are to be interpreted as follows :— 
Degrees | and 2 Full combatant service in any part of the world. 
Degree 3 Restricted service In any part of the world. 
Degrees 4 and 5 Full combatant service in temperate climates. 
Degree 6 Restricted service in temperate climates. 

Degree 7 Service in the United Kingdom. 

Degree 8 Permanently unfit for service. 


gd only, the first E referring to the right and the 
second E to the left eye. unaided visual acuit of 
visual acuity of each eye, if known, in the lower haif. 


The further spaces are for the year of birth, height in inches, colour perception and weight In pounds and 
also for notes where necessary on the qualities P.U.L. and S. 


le 
ar 

H. Hearing acuity 

EE. Eyesight (visual acuity) 

Mental Copectty 

S. Stability (emotional) 
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS 
OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS) 


M 


2 vi 2 2 2 
FRACTURE TIBIA AND FIBULA 


L Review in 3 months. 


P L H M Ss 


mi2izii 2] 2 

P QOMPOUND FRACTURE TIBIA AND FIBULA 
7 

U 


L Review in 3 months. 


E 


P U L H M 


P Gompound Fracture Tibia and Fibula 


L Review in 3 months, 
s 


Note :—The purpose of the Pulheems is to assess the functional capacity in relation to certain qualities. These 
qualities are assessed under the seven headings PULHEEMS, i.e. :— : 


a Physical Capacity for muscular effort assessed on body build. 
U. Upper Limbs, /.e., ability to perform muscular work. 


The assessed degree of each quality will be found in the space under Its appropriate letter. The degrees refer 
to functional ability :-— 
functional efficiency above the average 
average functional efficiency 
diminishing functional efficiency 
disability of an ad d degree precluding service employment. 
In general the degrees of P.U.L.M. and S. are to be interpreted as follows :— 
Full combatant service in any part of the world. 
Rescricted service in any part of the world. 
Full combatant service in temperate climates. 
Restricted service in temperate climates. 
Service in the United Kingdom. 
Permanenly unfit for service. 
eye. 


second E to the left unaided visual acuity of each eye is found in the upper half of each box and the corrected 
visual acuity of each eye, if known, in the lower half. 


The further spaces are for the year of birth, height In inches, colour perception and weight In pounds and 
also for notes where necessary on the qualities P.U.L. and 5S. 
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Year of Birth P 
20. 10.49 
He. 
| 
[re | 
awe 
11. 5.50 | 
| 
H. Hearing acuity 
EE. Eyesight (visual acuity) 
Monet 
S. Stability (emotional) 


ae 
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS 
OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS) 


Te 
Year of Birth 
& 50 si 2imi3 2| 
He. P 
CP. L Practure Tibia and Pibula 
om Year of Birth P U L H 1 2 M s 
8 2.52 1918 3.12 2 2.12.1 
He. Pp 
U 
C.P. L ure a 
We. $s Review 12 months. 
15. 2.52 |B 3 2 3 1 2 LE. 
He. 
cP. | Fracture Tibia and Fibula Right 
We 


Note :—The purpose of the Pulheems system is to assess the functional capacity in relation to certain qualities. These 
qualities are under the seven letter heodings PULHEEMS. La. 


P. for muscular effort assessed on body build. 
U. Upper Limbs, /.c., ability to perform muscular work. 
L. Locomotion, i.e., ability to march, etc. 
H. Hearing aculty 
EE. Eyesight (visual acuity) 
M. Mental Capacity 
S. Stability (emotional) 
The assessed degree of each quality will be found in the space under Its appropriate letter. The degrees refer 
to functional ability :— 
Degrees | and 4 functional efficiency above the average 
Degrees 2 and 5 average functional efficiency 
Degrees 3, 6 and 7 diminishing functional efficiency 
Degree 8 disability of an advanced degree preciuding service employment. 
In general the degrees of P.U.L.M, and S. are to be interpreted as follows :— 
Degrees | and 2 Full combatant service In any part of the world. 
Degree 3 Restricted service in any part of the world. 
Degrees 4 and 5 Full combatant service in temperate climates. 
Degree 6 Restricted service in temperate climates. 
Degree 7 Service In the United Kingdom, 
Degree 8 Permanently unfit for service. 


As regards eyesight, EE is the assessment of visual only, the first E referring to the right eye and the 


The further spaces are for the of birch, height In inches, colour 
stan for where the qualities PUL and perception and welght In pounds and 
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS 
OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS) 


Date 
Year of Birth LM 
He. P 
CP. L 
We 
ne 
Date 
Year of Birth Lw wis 
Hr. 
U 
cP. 
We 
Date 
Year of Birth 
5.12.57 > 2}; 2]L8. 
He. P. 
cP. L 
We 


Note :-—The purpose of the Pulheems s Is to assess the functional capacity In relation to certain qualities. These 
qualities are under the seven letter headings PULHEEMS. :— 


P. Physical Capacity for muscular effort assessed on body build. 


H. Hearing acuity 
EE. Eyesight (visual acuity) 
M. Mental 
S. Stability (emotional) 
Degrees | and 4 functional efficiency above the average 
Degrees 2 and 5 average functional efficiency 
Degrees 3, 6 and 7 diminishing functional efficiency 
Degree 8 disability of an advanced degree precluding service employment. 
In general the degrees of P.U.L.M. and S. are to be interpreted as follows :— 
Degrees | and 2 Full combatant service In any part of the world. 
Degree 3 Restricted service in any part of the warid. 
Degrees 4 and 5 Full combatant service In temperate climates. 
Degree 6 Restricted service In temperate climates. 
Degree 7 Service in the United Kingdom. 
Degree 8 Permanently unfit for service. 


cunts. of only, the first E referring to the and the 
to eye. unaided visual! acuity of each eye Is In the upper half of each box 7 pened 
visual acuity of each eye, if known, in the lower 


The further spaces are for the vear of birth, In Inches, colour perception and weight In pounds and 


P 
1 
U. Upper Limbs, i.e., ability to perform muscular work. 
L. Locomotion, i.c., ability to march, etc. 
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APPENDIX SHOWING SERVICE MEDICAL ASSESSMENTS 


OF PHYSICAL AND MENTAL CAPACITY. (PULHEEMS) 


Ph/BT/N 
Year of Birth U L H M 
10, 958 1918 2 2 

He. P 014 Practure Right Tibia and Fibuls 

U 
CP. L 
We. 25) bs, 

E E 
Date 

He. P 

U 
CP. L 
We. 

Te 
Date 

Year of Birth Mis 
He. P 

U 
CP, L 
We 


Note :—The f 
P. Physical Capacity for muscular effort assessed on body build. 
U. Upper Limbs, /.c., ability to perform muscular work. 
L. Locomotion, i.e., ability to march, etc. 
H. Hearing acuity 
EE. Eyesight (visual acuity) 
M. Mental Ca 
S. Stability (emotional) 
The assessed degree of each quality will be found in the space under Its appropriate letter. The degrees refer 
to functional ability :— 


Degrees | and 4 functional efficiency above the average 

Degrees 2 and 5 average functional efficiency 

Degrees 3, 6 and 7 diminishing functional efficiency 

Degree 8 disability of an advanced degree precluding service employment. 
In general the degrees of P.U.L.M. and S. are to be interpreted as follows :— 
Degrees | and 2 Full combatant service in any part of the world. 
Degree 3 Restricted service in any part of the world.. 
Degrees 4 and 5 Full combatant service In temperate climates. 
Degree 6 Restricted service in temperate climates. 

Degree 7 Service in the United Kingdom. 

Degree 8 Permanently unfit for service, 


As regards —. EE is the assessment of visual acuity only, the first E referring to the right eye and the 
second E to the left eye. The unaided visua! acuity of each eye Is found in the upper half of each box and the corrected 
visual acuity of each eye, if known, in the lower haif. 


The further spaces are for the year of birth, height In Inches, colour perception and weight In pounds and 
also for notes where necessary on the qualities P.U.L. and S. 
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OPINIONS OF Pension APPEAL TRIBUNAL 


The circumstances surrounding Mr. death are 
the proceedings of the Coroner's Inquiry completed on the 
1957, and in the Royal Air Force Police keport, both of which are 
reproduced in the Statement of Case. 


At the time of his death It. was employed in an admini- 
strative capacity at Air Headquarters, Singapore. His duties were 
concerned with the accommodation of Hoyal Air Force personnel, they 
brought him into close contect with local property owners, and the 


reported that he had been informed by a reliable witness that a threat 
to murder Mr, had been made, 


On the 26th June, 1957 Mr. arrived home at about 16,00 
hours and went straight to bed. At about 18.00 hours he arose, 
dressed in civilian clothing, and informed his wife that he had an 

tment but would return at 19.350 hours to take her to the cinema. 
ile left home, driving his own car, and booked in at h.A.F. lieadquarters, 
Seleter, shortly before 19.00 hours where half-an-hour later he was 
picked up by a taxi and driven, m his direction, to the Sembawang Estate, 


On arrival some time was spent in searching for the destination, 
apparently without success, and eventually lr. got out and 
dismissed the taxi, the driver of which then drove away. 


ure did not return home and the following day he was 
officially reported missing by his wife when enquiries were immediately 
instituted. 


° 


DECISION 
This is an appeal by Mrs. widow 
of the late Flight~Liecutenant against the 
Ministry's decision that Mr. took his own life and that his 
death was not therefore due to, nor hastened by, any factor of service, 
Mrs. maintains that her husband's death was due to compulsions 
of service. 
in 
t, 
evidence discloses that there was considerable scope for making enemies, ; 
The Officer who carried out the investigation after Mr. death | 
On the 2nd July, 1957 the dead body of Mr. was found lying 
in a piece of scrub land some 100 yards from a road junction and between 
250 and 300 yards from the spot where he had left the taxi on the night 
of the 26th June, 1957. There was no evidence of a struggle and, on 
examination of the body, a hole, suggesting « bullet wound, was seen om 
the right side of the head. The deceased's .45 Colt autamatic in the 
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cocked position, with one live round in the chamber and five in the 

ine, was found underneath the body. On examination of the 
weapon it was not possible to detect recent firing, and an expert 
witness geve it as his opinion that any such evidence could have been 
removed by rain. In Mr. hip pocket two typewritten letters 
were found, one addressed to Mrs. and the other to the Senior 
Officer, Administration. [oth clearly stated a suicide intention 
and were admittedly signed by hin, 


Post mortem examination revealed a circular hole 3} centimetres 


self-inflicted, but went on to say that he could not exclude 
lity of another msthod of infliction. He further stated 
that the injury was not a contact wound. 


In the light of their investigations the Civil and Military Police 
Authorities came to the conclusion that Mr. had taken his own 
life and that the possibility of murder could be discounted, but a 
Coroner's Inquest was also conducted and that Inquiry resulted in the 
following finding “that there was insufficient and inconclusive evidence 
to show that the deceased shot himself with his Colt automatic or the 
circumstances under which he came to be shot" and an open verdict was 
returned. 


seeing Mrs. gt and 
that we believe her to be a witness of 
believe her, that throughout their married life 

called her "EVe" and we also accept her statement that her husband's 
typewriter which he kept at home was taken away by the Authorities and 
that she was later informed that the typewritten letter addressed 


truth. 


her was not written on that typewriter or on the one his own office 
“e accept the evidence of the witnesses who testified the 


Mre was left-handed. 


This case falls for consideration under Articole 4(3) of 
Varrant and the Ministry has to satisfy us beyond all reasonable 
that its contention, that Mr. took his own life, is correct. 
If the Ministry's view of this case is upheld the principles laid dom 
in the Judgments in the cases of "XY" (Selected keports of var Pension 
Appeals, Voll, 279), Puller (Vol.3, page 1617) and Blanchflower 
(Voleh, page 837) apply, and Mr. death could not be held to 
have been due to any factor of service. 


We have considered all the evidence and the representations made 
and the Ministry wit): anxious care, and we 


In our opinion the following circumstances make it impossible to 
say that the case has been proved with that degree of certainty required 
under Artiole 4{3): 


eo in diameter over the right side of the head, another circular hole, 
° 5 centimetres in diameter over the left frontal bone, and comminuted 
fractures of the frontal right parietal and nasal bones. The cause 
of death was a fractured skull following a gunshot wound of the head. 
. The Assistant Pathologist, General Hospital, Singapore, who performed 
® the post mortem examination on the body, stated that the wound on the 
right side appeared to be the wound of entry and the one on the left 
the wound of exit. He expressed the opinion that the injuries could 
th 
4 
“ When the case came before us we had the advantage of hearing and 
4 
en 
t 
on, 
are not satisfied that suicide has been proved in this case beyond all 
reasonable doubt. 
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(a) The typewritten letter addressed to Mrs. commences 
"Dear Evelynne". We think, to say the least, it is very odd that in 
his farewell letter to his wife, and they appear to have been a devoted 
couple, he should address her in a manner which he had never 
during their married life together, and we feel that it is equally odd 
that the name should be misspelt, in an otherwise very well typed 
document ; 


revolver had been fired, but no empty cartridge case was found nor was 


as 
already stated, the pathologist who performed the post mortem 
examination was quite definite in stating that the wound was not a 
contact one and he took the view that the one on the right side of the 
head was the wound of entry and the one on the left the wound of exit. 
Mre was left-handed, and if he shot himself we would expect 
the wound of entry to be on the left side of the head. 

There is a conflict in the medical on the point, but on 


(e) If a person decides to take his own life 
impossible to predict his place of choice for doing so, ie do think, 


regarded as an unusual one. Scrub land some 100 yards 


It is no part of our duty to put up an alternative theory as to 
cause of death, even if we wished to do so, which is not the case. 


the onus. ie accordingly allow this appeal and hold that 
Lieutenant Crocker's death was due to a wound attributable to service. 


(Signed) S. Foster-Sutton, 
Chairman. 


(>) Neither of the letters were typed on Mr. typewriter , 
at his home nor on the one in his om office. One would have expected ; 
letters of that nature to be typed in the seclusion of his home or his 
om office; 
(co) There is no evidence that the fatal shot was fired from the 
revolver found underneath Mr. body. It was suggested that 
any product of recent firing could possibly have been removed by rain, 1 
but that assumption appears to us to disregard the fact that the revolver 
was found underneath Mr. bedy where one would expect it to be 
protected from the elements. Expert examination of an empty cartridge 
. case or of the bullet could have confirmed whether or not Mr. 
it possible to find the bullet which caused his injuries; = 
(a) The uncertainty whether the wound of entry was on the right ) 
or left side of the head. Owing to the condition of the body when 
found there might well have been difficulty in ascertaining this. | 
A Medical Officer in a report dated 16.7.57 is reported as having said 
since he conducted a close examination for a specific purpose. 
however, that the choice in the present instance might reasonably be 
junction and a considerable distance from his home and 
dead body was, in fact, accidentally discovered by Officers of the 
Health Department doing a mosquito survey. “e doubt if experience 
shows that suicide is a thing which its perpetrators seek to conceal. 
There can be no doubt that there is cogent evidence pointing to 
the conclusion reached by the Ministry, but in our opinion the cir 
cumstances we have mentioned create a real and reasonable doubt which 
should be resolved in the widow's favour. 
It is sufficient to record that the Ministry has failed to discharge 
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RESERVED DECISION 


During his service in the Army the appellant sustained a gunshot 
wound of the right thigh involving the whole of the Scarpa's triangle. 

It severed the femoral artery, which resulted in gangrene, and ultimately 
necessitated amputation of the right leg below the knee. 

The appellant was discharged from the Army on the 27th March, 1943 
as permanently unfit for any form of military service in consequence of 
the disability. The Ministry acoepted the disability as attributable 
to service, but reduced the amount of pension payable on the ground that 
the injury was caused or contributed to by the misconduct of the appellant, 
a procedure which the Minister maintains he was entitled to follow in this 
case by virtue of the provisions of Article 6 of the oyal terrant dated 
the 2hth May, 1949, and it is against that decision that the appellant has 
appealed. 

Shortly put the facts are as follows: 

In May 1941, the appellant was in custody undergoing 1) days field 
punishment for offences described on the charge sheet as:- 

(a) whilst om active service breaking out of barracks in that he, 
at Burton-on-Trent, on 6th May, 1941, broke out of barracks 
when a defaulter and 

(bd) whilst on active service - neglect to the prejudice of good 
order and military discipline in that he, at Burton-on-Trent, 
on 6th May, 1941, after being duly warned to report at the 
Battery Guard Room at 19.00 hours on that day, neglected to do so. 

On May 8th, whilst in custody, the appellant announced an intention to 
desert whereupon he was taken before his Commanding Officer who informed 
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him of the consequences of such an act, and pointed out to him that he 
had been warned for service overseas. The appellant, however, reiterate ( 
his intention to desert and stated that it would be difficult to catch hin 
In view of this it was decided, in accordance with military law, to hank 
cuff him and to keep him handouffed during the period of his field pun! 
Later that day the appellant requested permission to go to the latrines, a 
he was escorted there by a sentry and by the Commander of the Guard. 
leaving the latrine the appellant ran away followed by the Sergeant of th | 
Guard and an armed sentry. The latter twice called upon him to halt, ani 
upon the appellant failing to do so he loaded a round of live ammnitia 
into the breech, shouted to the Guard Commander to stand clear, and aiming 
his rifle fired, with the result already indicated. 

In his evidence at the hearing of the appeal before us the appellant 
stated that at the time of the incident he was so mentally worried and 
confused that he did not know what he was doing, but we have reached the 
firm conclusion that he was fully conscious of what he was about, although 
we believe that he was in a highly emotional state owing to unfortunate 
domestic affairs. 

There can be no doubt that the appellant's action in attempting to 
escape was misconduct, but the question we have to determine is whether 
such misconduct caused or contributed to the injury he received. 

A Court of Inquiry was held on the 9th May, 1941, for the purpose of 
enquiring into the ciroumstances under which the appellant sustained his 
injury and the evidence then taken is recorded in the Statement of Case. 

In our opinion the evidence taken at that Inquiry, and the Commanding 
Officer's opinion thereon, shows that the shooting of the appellant went 
far beyond the necessities of the position. 

It is the case that the sentry had been issued with five rounds of 
ball ammmition, but he was supposed to keep them in his pooket, and 
there were orders to the effect that loading was only to be carried out 


on instructions from an Officer. 
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No such instructions had been given, and the Commander of the 
Guard wrongly took it upon himself, as a result of an ill-considered 
remark made by the Sergeant Major, to tell the sentry to load the five 
rounds of ammunition into the magasine of his rifle, and when he and 
the sentry were in hot pursuit of the appellant, only a few yards behind 
him, he conveniently stood clear and made no attempt to stop the sentry 
from firing although it must have been clear to him that he intended to 
do 80. 

At the time of the shooting the appellant had his hands handcuffed 
in front of him, it was broad daylight, they were inside the perimeter 
of the Camp, there were other men in close vicinity, and the Guard 
Commander and the sentry were in close pursuit. In these circumstances 
there can, we think, be little doubt that the appellant could not have 
succeeded in escaping, and that his arrest could casily have been effected 
without resort to the use of a firearm. 

If this appellant had been injured by the use of force which was 
reasonably necessary in order to apprehend him, we should have had no 
hesitation in upholding the Minister's decision in this case, but we are 
unable to agree that the appellant can fairly be said to have caused or 
contributed to an injury the effective cause of which was the use of force 
far beyond the necessities of the position. 

This appeal is accordingly allowed. 
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PreceDENT OPINIONS OF THE Hicgu Court or JUSTICE OF GREAT Brir- 
AIN ON Questions oF PENs1Ion AppEALs From DEcISIONS OF THE 
MINIsTRY OF PENSIONS AND THE PENSION APPEAL TRIBUNALS 


19th Ootcber, 1944 


This appeal relates to a olaim for 
mariner who, having lost his way 
when returning to his ship which 
facts are concerned I need say no more, for it was accepted that 
ied by accident attributable to the absence of lights. 


Three questions were argued before us, the ee ee 
the deceased sustained a "war injury" within the meaning of 58.10 of the 
Pensions Act of 1939. The statutory definition, which eae contain 
other Acts, begins by referring to physical injuries due to certain 
specific acts, and then refers, in words aroun’ which the argunent 
centred to "the doing of any other injurious act cither by the eneny 
or in combating the enemy or in repelling an imagined attack by the 
enemy". 


It would not in my view be appropriate that we should attempt to 
indicate all that might be covered by that definition, but I note ( () 
that the statute envisages the "doing" of some injuriows act; (2) + 
"injurious act" is exemplified by 7 reference to the discharge of 
any missile (including liquids ani ges), and the use of any weapon, 
explosive or other noxious thing; end (3) that the concluding words 
so far as they require that the “injurious act" should have been done in 
one or other of three circumstances, 


Now it seems to me enough to say that that universal measure of 
passive concealment, adopted and enforced by sundry prohibitions with a 
enewy air attack which is populerly mow as "the 


We were referred to a recent decision of 
the Court of Appeal in Adems v Naylor, and I note that in the 
of the learned ows were expressed witt/regerd to the 
import of the same definition in the Personal Injurie’ act of 1939 waich 
are in general consonance with the view which I hold. The facts of 
that case were different, and it is not necessary for me to indicate 
either agreement with or dissent from the preoise observations then made, 
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mere is however snother reason why I think thet injury due to the 
"plackout" cannot be covered by the definition, end it is this. Three 
years later ty the amending aot of 1942 "war injury” was expendell 
seafaring persons so as to cover additional classes of 
‘rerwards given tho name of “war risk injury*, and one of these sew 
classes Of injury is "injuries sustained ..... in the waters of ay 
IT- and attributable the taking of measures with view te 
avoiding, preventing, or hindering enesy action against ships. wae 
HE precsution in anticipation of enemy ection agains? Now 
Peing the amending sot of 1942 along with the principal act of 1939 
1 derive the clear ession that the wards I have just quoted, Sion 
aptly describe inter restrietions at the docks of sespert, 
wuld never have b such restrictions 
wre already 
the deceased's injurt 
the Act of 1939+ 
The gecomi question is whe 
injay” within the meaning of th 
exemination of the 
provisions stood alone, 
» for are 
injuries sus 
the 
triotions of 
to me to 
the injury is 
lights. 
cannot be ol 
ow, nemely that 
risk injury", 
the appellant 
this case - whether he was or was not at t 
the service of a British ship as « mariner" within 
Ast of 1942. ‘The Tribunal evidently decided this 
the Appellant, and I simply desire to say that I am 
the ‘acceptance of the suggestion that a person in the 
» who was employed as one of the crew of @ 
in & British port, and who when he met his death 
his wiy back after o brief absence from the ship 
the wharves of tho dock where the ship lay, 
the service” of the ship. I it 
to express any final decision on this matter, 
1 suggest we shold pronounce on the firet 
tal goints for the disposal of the appeal. 
In the Cape to us there are two questions; but, at 
parties split the second question into tw parts 
sor ina I propose that we shoulé 
thew titueing three questions for two, and 
then be answered, the firet ir the 
ve, te 48 effirmetive, and that we should find 
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THE MINISTER 
Note of the Hearing on 19th October, 1944, before 


the Second Division of the Court cr Session - 
The Lord Justice-Clerk (Lord Cooper) Lords Mackay 
ané Stephenson. 


Counsel for Mrs. 


Counsel for the Minister ~ The SolicitorCeneral 
(Sir Devid King Murray, K.C.) and Mr. C. de Bois Murrey. 


The hearing of this case occupied only half the time that the case 
of Irving has already done and concluded about 5 o!clock on the first day, 


The appeal was dismissed, 


The questions asked of the Court by the Tribunal were by the consent 
of both parties amended and put as follows;- 


"4. Wes the Tribunal to hol¢ that the olaim of War 
Risk Injury could not. o« entertained in view of the terms 
of Section 4 of the 


On a sound construction of Section 10 of the 1959 Act was 
+he Tribunal entitled to hold that the deceased did not 
sustain a war injury? 


on a sound construction of Section 2 of the 
the Tribunal entitled to hold that the injury to the 
deceased did not occur by reason of his service in a 
British ship as & mariner?" 


The formal Interlocutor of the Court is as follows:- 


"EDINBURGH 19th October 1944. The Lords having considered the 
Stated Case on appeal and heard Oounsel for the Parties: Allow the 
Questions of Law in the case to be amended as proposed; Answer the 
Questions as amonied as follows. vig. 1 and 2 in the affirmative and 
find it unnecessary to answer Question 3: and Find Declare and 
Decern accordingly: find the appellant entitled to the expenses of 
the Stated Case on appeal, and remit the account thereof when 

lodged to the Auditor to tax anf report. 


"T.M. Cooper” 
1.P.Ds 


I don't think the formal finding for expenses is necessary ent 
indeed «hen Mr, asked for an Order for expenses the Lord 
Justice-cClerk "It follows automatically". I am writing to 
Mr, Warcen shout +his, though it is on’y a matter of form, 


Mr. began by pointing ou. thw the Case was not properly 
stated, Bcth the Lord JustioeClerk oii Lori § ephenson emphasised 
that if there were sufficient facts in the Case it ws ummecossary to 
seni it back that the questions could he “reamed, Ti:'s was 
done by the partics with the approval o: the Court. 


(as & matter of record both pertics hea mage representations to the 
Tribunal on the form of the draft oase - the 5><ts Rules of Procedure 
provide for a draft case on which the partis adtitions or 
alterations, S.R. & 0. 1943, No.1700/S.61. The Chainnan, however, 
refused to make any alterations in his Jase as originally dru:ted. Mme 
of the alterations put forward on behair of the Minister was tie acling 
of a third question as was eventually due). 
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The Court carly onme - indced jumped - to the conclusion thet the 
wrds “in the service of the ship" wore to be construed very widely. 


Qn the wor risk injury and wor injury iseucs, however, the Court 
eerly and unanimously came to the conclusion that there was little in 
the case. The Lord Justice-—Clerk mentioned 
and well put it that the strongest argumant in favour ster 
= 2 (war injury) is the reflection from ‘point 1 (war risk 
injury)- 


The Court, however, hoard four speeches. In his concluding 
speech the Golicitor-General chiefly cddressed himself to persuading 
the Court not to give any general rulin, on the words “in the service 
of the ship" beoause if thy were in his favour on tho first two points 
the third did not arise, In this plea hi was successful, 


In his judgnent (with whioh his brethran concurred) the Lord 
Justicolurk said that tho blackout was o gmoral method of passive 
concealment and could not bc brought within the statutory dofinition 
of either war injury or wer risk injury. The proviso to dection 1(2) 
of the 1942 Act strongly supported this vic, 


Ho oxpressead no vicw on the words "in the service of the ship". 


The case of Adams and Smith v. Naylor was brought to the notice 
of the Court. In the finel judgment the Court refrained fron 
expressing any view on that case, but I think it is fair to draw the 
inference from their interlooutory observations that thoir first 
impression was not one of azreement with Lord Justice Scott ani 
Mr, Justice Morton on minefield cases. 


I hope soon to reccive o transcript of the judgment, 


J. Modfillen, 


3122 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


Royal Courts of Justice, 


Thursday, 17th May, 1945, 
In the High Court of Justice, 
King’s Bench Division. 


Before: 
Mr. Justice Tucker. 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
and 
IN THE MATTER OF AN APPEAL By 
, Appellant 
and 
THE MINISTER OF PENSIONS, Respondent. 


The Hon. H. L. PARKER (instructed by the Treasury Solicitor) appeared 
on behalf of the Respondent. 


JUDGMENT 


Mr. Justice Tucker: This case comes before me on a re-statement of the 
Case pursuant to my Order of 18th December 1944. It raises the question 
whether the Minister adduced before the No. 6 Pensions Appeal Tribunal evi- 
dence sufficient in law to rebut the presumption under Article 4 of the Royal 
Warrant of the 4th December 1943 that where a disease which has led to the 
discharge of a member of the military forces was not noted in a Medical Report 
made on that member on the commencement of his war service he is entitled 
to a certificate unless the evidence shows that the conditions set out in the 
Article are not fulfilled. 

The following facts were found by the Tribunal on evidence the sufficiency 
of which is not in dispute : ™ 
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(1) The Appellant was called up on 11th November 1940 and placed 
in Grade ii. Eleven days later he was placed in Category B.i. 

(2) He served as a Gunner in the Royal Artillery until his discharge 
on 8th June, 1943. 

(3) From 12th December 1940 to 2nd February 1942 he served with an 
anti-aircraft unit on the East Coast and did duty during air raids. 

(4) On 9th February 1943 he was admitted to hospital and diagnosed as 
suffering from simple schizophrenia. 

(5) The disability on account of which he was discharged on 8th June 
1943 was schizophrenia. 

(6) This disability was not noted on his medical examination on enlist- 
ment. 

(7) Before joining the army he had not been absent from work except 
for minor ailments. | 

(8) Apart from his period of service on the East Coast there were no 
other conditions causing strain to the Appellant, mental or otherwise. 

With regard to his service on the East Coast the Appellant had supported 
his claim by a written statement in which he said: “The whole reason for my 
present mental debility and instability is the nervous effect of my experiences 
during my army service. Previous to my army service I had not experienced 
any cause for anxiety or worry such as would lead to mental debility and in- 
stability which now disables me from work and previous to such army service 
I led a normal healthy and active life. For one period of my army service I 
was stationed on the East Coast and there for some considerable time suffered 
considerable strain by reason of the duties which were necessary during air 
raid attacks. For some weeks my unit, a heavy anti-aircraft unit, was on duty 
day and night with very little rest and this subjected me to physical and menta) 
strain such as I had never experienced or had to contemplate in civilin life’. 

This statement was forwarded to the Officer under whom the Appellant had 
served on the East Coast and he was asked whether he could confirm it. His 
reply was as follows: “In so far as he would never experience the same in 
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civilian life, most certainly. As to the strain caused it is impossible to say, 
As an ordinary gun number he would man during air raids and when this map. 
ning a gun at night robbed a man of his sleep he would make it up during the 
day. There was no undue period of successive air raids which would call for 
strain whilst he was under my command”. 

As to this the Tribunal find as follows: “The Report of the Officer Command- 
ing the Appellant’s unit dated 21st March 1944 is an accurate statement of the 
Appellant’s service duties and conditions”. 

No oral evidence was given before the Tribunal, nor was the Appellant pres. 
ent. He was represented by Counsel. All the above facts were found by the 
Tribunal from the “Statement of the Case”, or documents submitted therewith, 
prepared by the Minister under Rule 5 of the Pensions Appeal Tribunals (Eng- 
land and Wales) Rules, 1943 (Statutory Rule and Order 1943 1757 L. 39) and 
sent by him to the Pensions Appeal Office after copies had been supplied to the 
Appellant. 

Under this Rule the “Statement of the Case” must set forth (a) the relevant 
facts relating to the Appellant’s case as known to the Minister, including the 
medical history of the Appellant, and (b) the Minister’s reasons for making 
the decision against which the appeal is brought. 

Under the same Rule the Appellant is entitled, but not bound, to submit an 
answer indicating (a) whether and in what respect the facts in the Statement 
of the Case are disputed ; (b) any further facts which in his opinion are relevant 
‘to the appeal; and (c) his reasons for thinking 'that the decision of the Minister 
was wrong. 

In this case the Appellant put in an answer in these terms: “(a) The facts 
in the Statement of the Case which I dispute are as follows: I dispute the 
Statement of the Commanding Officer of my unit that there was any opportunity 
to make up lost sleep during the day and I say that I was subjected to undue 
strain during the period mentioned in my Notice of Appeal.” 

There can be no doubt that under the Pensions Appeal Tribunal’s Rules— 
particularly Rule 12—the Tribunal was entitled to receive the “Statement of 
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the Case” in so far as it consisted of a statement of the relevant facts as prima 
facie evidence of the facts so stated. Moreover, it could receive documentary 
evidence submitted by either party. 

In this case, however, a question arises as to whether the Tribunal was en- 
titled to receive that part of the “Statement of the Case” which consisted of the 
Minister’s reasons for his decision as evidence of any facts or matters of expert 
medical opinion contained therein and relevant to the issues before them. The 
Tribunal must, of course, give due weight to these reasons and will no doubt be 
guided by their medical member in technical medical matters arising therefrom, 
but that is, of course, a very different matter to treating the reasons as equiva- 
lent to a written and signed report by a medical expert. 

In this case the reasons for the Minister’s decision as set out in his “State- 
ment of the Case” were as follows: 

“The Appellant was Grade 2 on examination for enlistment in August 1940. 
He joined for duty in November 1940 when his medical category was stated to be 
B.1, and served until September 1941 when he was admitted to hospital for 
mild mastitis. Thereafter no incident is recorded until hospitalization in Feb- 
ruary 1948, when he was admitted with a history of being extremely confused 
and disorientated for time and place. He was stated to have been inefficient at 
his army duties and was described as slow mentally and physically. Investiga- 
tions established a diagnosis of schizophrenia, but little improvement could be 
effected, as he refused electric convulsive therapy and discharge from the service 
to the care of relatives was advised. Schizophrenia is a common mental disorder 
of constitutional origin, which characteristically manifests itself without regard 
to external circumstances. In the experience of the Ministry the disorder is no 
more prevalent amongst service personnel than amongst civilians. In this case 
it is claimed that the condition was brought about by duties during air raid 
attacks, but the report of the Officer Commanding unit on M.P.T.28 does not 
indicate that undue stress was experienced during the period in question. He 
left the East Coast in February 1942 and it was not until a year later that his 
mental illness became apparent. In the Ministry’s view nothing occurred in 
service which can be held to have precipitated the condition or contributed to its 
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worsening and the Ministry is unable to certify that Mr. ’s disorder was 
either caused or its progress accelerated by any war service factor.” 

The Tribunal deal with this decision as follows: Under paragraph 1 of the 
Case stated they say: “Apart from the medical evidence in hospital reports which 
support the diagnosis of Schizophrenia which we accept as correct, there is no 
medical evidence on the side of the Minister of Pensions to say that this disease 
could not be caused or aggravated by the matters relied on by the Appellant. 
All that there is on that subject is contained in the Decision of the Ministry 
and Mr. Mitchison contends that that is not evidence. There is something to be 
said for this contention. The decision is not signed by anyone and its writer 
remains anonymous and the opinion given cannot be tested in the ordinary way 
and is unsupported by evidence documentary or oral. It is not evidence in the 
strict sense but Pensions Appeal Tribunals are not bound by the ordinary rules 
of evidence and evidence is not to be rejected because it would not be admissible 
in a Court of law, and the decision being under review the reasons for it are also, 
and it is the duty of the Tribunal to any whether they are correct, and this be 
ing purely a medical question the Tribunal has the benefit of the wide experi- 
ence of its Medical Member whose functions are not merely to explain the mean- 
ing of Surgical and Medical terms but to give his opinion generally. Reviewing 
that decision we are definitely of the opinion that the Ministry’s decision is cor- 
rect and that the matters relied on by the Appellant did not and, in view of the 
nature of the disease, could not cause or aggravate the disease and accordingly 
the Appeal must be disallowed.” , 

Later on, when summarising their findings on this point, they say under para- 
graph 3(h): “It” (that is the Tribunal) “is entitled to regard the reasons given 
by the Ministry of Pensions in its Decision, set out in the Statement of the 
Case, as no less evidence than are the comments of the Minister made under 
Article 15 of the Rules.” 

They go on to refer to the case of Irving in the Court of Sessions, and under 
paragraph (i) they say: “The Medical Member of the Tribunal is charged with 
the duty to advise the Tribunal on the question whether the reasons for disallow- 
ing the Appellant’s claim to a pension set out in the Decision of the Ministry 
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are acceptable in the light of his medical knowledge and experience. The Tri- 
punal was advised by its Medical Member that the reasons set out in the De- 
cision of the Ministry were in his opinion correct and that in his experience the 
disorder is no more prevalent amongst Service personnel than amongst civilians 
and that there were no conditions in the service of the Appellant that would 
render probable the contention that his service conditions caused or aggra- 
vated the Appellant’s disability and the Tribunal accordingly disallowed the 
a 

Parlier in the Case there is a finding of fact by the Tribunal as follows: “3(g) 
The conditions set out by the Commanding Officer in M.P.T. 23 were insufficient 
to cause the Appellant’s disability and that it was due to constitutional causes 
and origin.” 

It is clear that the Tribunal’s finding is based either on their acceptance of the 
Ministry’s “decision” as “evidence” coupled with their Medical Member’s advice 
thereon or on the advice of their Medical Member given on the undisputed facts as 
set out in the first part of the Minister’s “Statement of the Case” dealing only 
with facts. 

Unless one or other of those bases for their decision can be justified it is my 
view clear that the remaining material in the case would be insufficient to dis- 
charge the onus which lies on the Minister. 

It will, I think, be convenient at this stage to set out in full the relevant 
provisions of the Statute and Royal Warrant dealing with the onus of proof. 
Section 6, sub-section (4) of the Pensions Appeal Tribunals Act, 1943, provides 
as follows: “In determining an appeal under this Act in respect of any claim 
or award, the Tribunal shall be bound by the terms of the Royal Warrant, 
Order in Council, Order of His Majesty’s or scheme under which the claim or 
award purports to be made and of any enactment under which any scheme is 
made, being terms relating to the issues before the Tribunal.” 

Articles 3 and 4 of the Royal Warrant so far as material to this case read 
as follows: “Article 3. Basic condition of awards. Under this our Warrant 
awards (other than an award under Article 20) may be made when the dis- 
ablement or death of a member of the military forces is due to war service.” 
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Article 4: “Entitlement. (1) The disablement or death of a member of the 
military forces shall be accepted as due to war service for the purposes of this 
our Warrant provided it is certified that—(a) the disablement is due to y 
wound, injury or disease which—(i) is attributable to war service; or (ii) 
existed before or arose during war service and has been and remains aggra- 
vated thereby.” 

“(2) In no case shall there be an onus on any claimant under this warrant 
to prove the fulfilment of the conditions set out in paragraph (1) of this Article 
and the benefit of any reasonable doubt shall be given to the claimant.” 

“(3) Where an injury or disease which has led to a member's discharge or 
death during war service was not noted in a medical report made on that mem- 
ber on the commencement of his war service, a certificate under paragraph (1) 
of this Article shall be given unless the evidence shows that the conditions set 
out in that paragraph are not fulfilled.” 

Under Article 2 of the Royal Warrant, dealing with interpretation, it is pro- 
vided that the certificate to be given by the Minister where it involves a medi- 
cal question shall be in accordance with a certificate on that question of a 
Medical Officer or Board of Medical Officers appointed or recognised by the 
Minister for the purpose. 

These provisions as to onus of proof are of the greatest importance to all 
applicants for pensions and must—one would suppose—be decisive in a large 
number of cases where the ascertainment of relevant facts is difficult or im- 
possible. In this connection I should like to refer to two passages in the 
Judgments of the Lord Justice-Clerk in the cases of Irving and Mitchell. 

In the case of Irving he used this language: “It is of the utmost importance 
to keep in view that under the new Royal Warrant which regulates the right to 
pensions it is expressly provided, in contra-distinction to the rule which form- 
erly prevailed, that ‘in no case shall there be an onus on any claimant .... 
to prove the fulfilment of the conditions .... and the benefit of any reason- 
able doubt shall be given to the claimant.’ In every case of disputed facts be- 
tween two parties, the onus of proof must inevitably be either on the one or 
on the other, and the result of the provision I have quoted is that the onus of 
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f is on the Minister. This means that if in the end of the day the con- 
siderations for and against the grant of a pension are so evenly balanced that 
the Tribunal is in reasonable doubt whether tp allow or to refuse the appeal, 
the claimant must succeed. The Tribunal in dealing with an appeal are thus 
in much the same position as a jury in a criminal trial, who, if left in reason- 
able doubt as to the guilt of the accused, are bound to acquit him. The doubt 
must of course be a reasonable doubt, and not a strained or fanciful acceptance 
of remote possibilities. Further the mere fact that the case is one of com- 
plexity or great difficulty is perfactly compatible with a decision being reached 
without reasonable doubt. But in every Pensions appeal, the question is not: 
Has the Claimant satisfied us that he is right? but has the Minister satisfied 
us that the Claimant is wrong? 

In Mitchells case he said: “On the first question I propose to say very little. 
In the recent case of Irving v. The Minister of Pensions which we decided in 
November, 1944, I expressed views, in which my brethren concurred, with regard 
to the nature and effect of the onus of proof which arises under the Royal 
Warrant. To that statement I have nothing to add, and there I propose to 
leave the matter, because in his concluding speech the learned Solicitor-General 
made it abundantly plain that he had no quarrel with that formulation of the 

tion. 

a shall accordingly proceed to the second issue raised in this casé upon the 
footing that, under Article 4, paragraph (2), of the Royal Warrant, not only is 
there no onus of proof on the claimant to a pension, but the benefit of any 
reasonable doubt must be given to the claimant, and therefore the detriment 
arising from any reasonable doubt must be incurred by the Minister. I further 
have in view the specialty, which was not present in the case of Irving, that, by 
Article 4, paragraph (3) of the Royal Warrant, it is provided that ‘Where an 
injury or disease’—I read short—‘which has led to a member's death was not 
noted in a medical report made on the member on the commencement of his war 
service, a certificate shall be given unless the evidence shows that the cgndi- 
tions . . . are not fulfilled.’ In that provision I find an added emphasis upon 
the outlook of the preceding provisions dealing with the duties in the matter of 
proof imposed upon the claimant and the Minister respectively.” 
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I respectfully concur in these observations and desire to adopt them as repre. 
senting my views. As indicated earlier in this Judgment, the Tribunal in 
accepting the Minister’s Decision as evidence founded themselves on the decision 
of the Court of Session in Jrving’s case. That was a decision given under Rule 
15 which gives power to the Tribunal to take the opinion of a medical specialist 
or other technical expert. After providing for copies of the specialist's report 
to be sent to the appellant and the Minister, Rule 15 (3) reads “together with 
a statement that the appellant or the Minister may comment thereon in writing, 
if he so desires, and may address the Tribunal thereon at a further hearing of 
the case.” 

In Irving’s case the Minister had submitted a lengthy report in writing with 
numerous quotations for medical textbooks, and it was argued that these “com- 
ments” were inadmissible under Rule 15. The Court held that the document 
was admissible and that it was the duty of the Tribunal to consider it. It is to 
be observed in that case that in the Minister's Answer to the Note for the 
appellant under paragraph xi his contention was stated thus: “The Minister 
having exercised his right to comment, it became the duty of the Tribunal to 
take these comments into consideration, not as medical evidence in the case but 
as comments within the meaning of Rule 15 (3) and that is what they did.” 
I do not read the Judgment in Jrving’s case on this point as intending to do more 
than accept the Minister’s contention as set out above. 

However that may be, in my view the position under Rule 15 is not comparable 
to that under Rule 2 where the Minister is required to set out the reasons for 
his decision, that decision being the subject of the appeal. 

In my opinion it is impossible, even when dealing with Tribunals which are 
not bound by the strict rules of evidence, to hold that statements whether of 
fact or expert opinion contained only in the Judgment under appeal, and without 
any other support oral or documentary, can be regarded as any evidence of the 
correctness of such facts or opinions, must less is sufficient to shift the onus of 
proof which lies on the Minister. 

It remains to consider whether apart from the Minister's decision the Tribunal 
could have come to the same conclusion on the advice of its Medical Member 
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given on the undisputed facts, such advice relating to a matter of medical 
science, namely, the characteristics of a particular disease. 

It is no doubt true that the Medical Member is appointed for the express 

se of advising the other Members of the Tribunal on technical matters 
arising out of the evidence as to the proper medical inferences to be drawn from 
the facts established, but it is, I think, of the essence of “evidence” according 
to English ideas, when used with reference to judicial or quasi-judicial matters, 
that it should consist of oral statements or documents in writing which are made 
in the presence of or communicated to both parties before the Tribunal reaches 
its decision. This is not in my view confined to judicial Tribunals bound by 
local rules of evidence, but is equally applicable to a quasi-judicial Tribunal 
such as a Pensions Appeal Tribunal which is expressly required to have regard 
to the onus of proof in its adjudications. 

Information communicated by the Medical Member to his colleagues during 
their deliberations does not fulfill these requirements and cannot in my opinion 
be relied upon as evidence so as to turn the scale and thus enable the Minister 
to discharge the onus of proof imposed upon him by the Royal Warrant. 

I would venture to suggest for the consideration of the responsible authorities 
that where it is intended to lay before the Tribunal expert medical evidence in 
documentary form it is desirable that such evidence should show the name and 
qualifications of its author. 

In the result I am of opinion that neither the Minister’s Decision nor the Med- 
ical Member’s advice can be regarded as evidence and that the remaining evi- 
dence was insufficient in law to discharge the onus imposed on the Minister. 
On the evidence adduced the Appellant was entitled to an award, and his appeal 
must be allowed and the question submitted to me in the Case stated answered, 
in the negative. 


(After Mr. Justice Tucker had left the Court, Counsel and Solicitors saw him 
in his room. The question was raised as to the type of certificate to be given 
in the circumstances, and the learned Judge gave leave, if necessary, to mention 
the matter to him.) 
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Opinion of the Lord Justice Clerk in Appeal 
Mrs. 


v. 
MINISTER OF PENSIONS 


218t December, 1945 

In the view which I take of this appeal it is susceptible of disposal. on its 
own facts; but as we were pressed by counsel for the Ministry to deal with 
certain wider questions which are raised, and on which we were told that other 
cases depend, it is necessary to examine with care the contentions urged before 
us, with special reference to the recent decision of Tucker J. in Moron v. Minis. 
ter of Pensions 1945 1 K.B. 490. 

The appellant was a member of the A.T.S. who was placed in Grade 1 on 
enlistment in December, 1941, and who is entitled to the benefit of Art. 4 (3) of 
the Royal Warrant. After prolonged periods of ill-health, for the details of 
which I refer to the Case, she was invalided out in November, 1943, as “physi- 
cally unfit for any form of military service in consequence of asthma spas- 
modic”. The Ministry concede aggravation, but dispute attributability. The 
Tribunal, (the chairman dissenting), refused her appeal. 

The two special features which gave rise to the debate to which we listened 
are these :— 

(1) In the Statement of the Case, and in that part of it which was devoted 
to explaining the reasons of the decision, the Ministry incorporated the asser- 
tion,—“this” (sc. asthma) “is an allergic condition based on an inherent hyper- 
sensitivity to certain substances”, and we are asked to say whether the Tribunal 
were entitled to treat that statement as “evidence”. (2) When deliberating with 
his colleagues privately, the medical member of the Tribunal advised them that 
the statement quoted above was “the accepted medical view on the subject”; 
and we are asked to say whether the Tribunal were entitled to treat that advice 
or expression of opinion as “evidence”. This satement, and the medical mem- 
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per’s confirmation of it, were manifestly a material factor influencing the deci- 
sion of the majority of the Tribunal. 

In raising these two questions the avowed purpose of the Appellant was to 
take advantage of the decision in Moon, and in resisting the Appellant’s con- 
tions the avowed purpose of the Minister was to challenge that decision. It is, 
I think, clear that, while it might be possible on a narrow view to distinguish 
the precise facts of Moxon’s case, the reasoning of the learned judge is directly 
in point. That reasoning will not square with the decision of this Court in 
Brazier, (War Pension Apps. p. 443), pronounced by us a few days after Moron 
and in ignorance of the views expressed by Tucker, J., though it is necessary to 
emphasise that the questions raised in Moron were never mooted in argument 
in Brazier, and that our attention was not directed to them. 

It is obviously desirable that in interpreting and administering this novel 
code, the Scottish and English courts should so far as possible aim at uniformity, 
and it is a matter for congratulation that this is the first occasion on which they 
have fallen out of step, and that perhaps through the accident of two decisions 
having been given almost simultaneouslly, neither court having the opportunity 
of considering the views of the other. Moreover in view of the novelty of the 
code, and the public interest involved in making it workable with efficiency and 
fairness by the Ministry and the Tribunals, I do not think that we should be 
justified in adopting too strict an application of the rule of stare decisis at a 
stage when little experience of the practical working of the code is yet available. 
I have therefore endeavoured to consider the whole question afresh. 

In Mowon the reasons for the Minister’s decision as set out in the “Statement 
of the Case” included a statement that “schizophrenia is a common mental 
disorder of constitutional origin” and that “in the experience of the Ministry 
the disorder is no more prevalent amongst service personnel than amongst 
civilians ;” The Tribunal was privately advised by its medical member that the 
reasons for the decision of the Ministry were in his opinion correct, and that 
in his experience the disorder was no more prevalent amongst service personnel 
than amongst civilians. The Tribunal refused the appeal, and it is apparent 
that in so doing they must have proceeded upon either the reasons for the 
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Ministry’s decision, or the medical member's advice, or both. On an appeal to 
the High Court on the question whether there was “evidence” within the meaning 
of Art. 4(3) of the Royal Warrant upon which the Tribunal could disallow the 
appeal, Tucker J. answered the question in the negative, and the grounds of his 
judgment may be epitomised in two sentences which I quote: Dealing with the 
reasons for the decision he said: “In my opinion it is impossible, even when 
dealing with tribunals which are not bound by the strict rules of evidence, to 
hold that statements whether of fact or expert opinion contained only in the 
judgment under appeal, and without any support, oral or documentary, can be 
regarded as any evidence of the correctness of such facts or opinions, much legs 
as sufficient to shift the onus of proof which lies on the Minister”. Dealing with 
the medical member’s advice, he said: “Information communicated by the medi- 
cal member to his colleagues during their deliberation does not fulfil these re- 
quirements” (i.e. the requirements of consisting of oral statements or documents 
made in the presence of or communicated to both parties before the tribunal 
reaches its decision) “and cannot in my opinion be relied upon as evidence . . .” 

Taking first the question of statements of medical opinion embodied in the 
Statement of the Case. I agree with Tucker J. that no reliance can be placed 
on statements of fact or of radical opinion “contained only in the judgment 
under appeal”, but where I feel obliged to differ from him is in his regarding 
the Statement of the Case as “the judgment under appeal”. It is not. The 
judgment under appeal is the decision notified to the claimant under s.1. (1) of 
the Act, and the Minister in communicating that decision need only “specify” 
one or other of the formal statutory grounds there stated. Nothing further 
need be done unless and until an appeal is taken in the manner prescribed by 
the Rules, and when that happens the “claimant” becomes an “appellant” and 
the Minister acquires a new character as the respondent in an appeal against 
his own decision. It is essentially in the character of respondent, and not as a 
judge of first instance, that the Minister thereafter appears before the Tribunal, 
or before this Court, free to tender evidence and arguments in support of his 
decision. The Appellant is relieved by the Ministry of the whole trouble of 
preparing the case, and the Statement of the Case is the foundation document 
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in the appeal. The Rules provide ample opportunity to the appellant thereafter 
to controvert or to supplement the “facts” in the Statement of the Case and to 
attack the “reasons”, and it appears to me that it is plainly implied by the 
scheme ofthe Rules that, in so far as an appellant after due consideration re- 
frains from availing himself of such opportunities, the Tribunal is entitled, if 
so disposed, to treat these “facts” as admitted and to draw such inferences as 
they may deem just. I say “after due consideration” advisedly; for if an ap- 
pellant were appearing in person and without competent aid, or if for any 
other reason he were in this respect “unable to make the best of his case”, it 
would be the duty of the Tribunal, by allowing an adjournment or otherwise, to 
“assist” him under Rule 11(3), and so to enable him to direct a belated chal- 
lenge against the disputed “fact”, which the Ministry would then have a chance 
of supporting by oral or documentary evidence. I see no trace of unfairness 
to appellants nor any suggestion of a departure from the principles of natural 
justice in this view. On the contrary I should be very reluctant to encourage 
the idea that an appellant could deliberately refrain from submitting any answer 
to the Statement so as to be able to argue that some essential “facts” were not 
established by “evidence” and that the Minister had therefore failed to dis- 
charge the onus on him. The administration of the Pensions Act would collapse 
under its own weight if at the hearing of every appeal before the Tribunal the 
Minister were obliged to prove by “evidence” every “fact” and in particular 
every statement of medical opinion whether challenged or not, contained in the 
Statement of the Case. 

In this case, it is true, the challenged statement of ‘fact’ occurs in a part 
of the Statement of the Case devoted to expounding the reasons for the decision 
and it was maintained that it was enough for the appellant that it appeared in 
the wrong “compartment”. There is nothing in the Rules to require “facts” and 
“reasons” to be separated in watertight compartments and I have little sympa- 
thy with this submission, which might make the award of a pension depend 
upon whether an unchallenged statement appeared on one part of a page or on 
another. But it is fortunately needless to consider the point in its wider 
aspects, since the Ministry have now altered their practice so as to include with 
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the objective facts an authenticated statement of any assertions of medica] 
opinion on which it is necessary for them to rely. This is a desirable improve. 
ment. 

I take next the functions of the medical member of the Tribunal. Once again 
I agree with Tucker J. that, if the only source of a material “fact” of medical 
opinion were the advice privately tendered to his colleagues by the medica] 
member, the Tribunal could not (apart from cases under Rule 16) rely on that 
“fact”. So to hold would convert the medical member into a medical referee 
as under the Workmen’s Compensation Act. If a case ever arises,—and | 
should think that it would be only very exceptionally,—in which the medical 
member feels it his duty to raise some quite new point of medical opinion 
(not contained in oral statements or documents made in the presence of or 
communicated to the parties), then some action must be taken to secure to the 
parties a due opportunity of dealing with it,—e.g. by a further hearing at which 
the new point would be canvassed by the parties, or by taking the opinion of a 
specialist under Rule 15. So far I have no difficulty. But the arguments to 
which we listened indicated that the views expressed by Tucker J. have 
received a wider interpretation and have raised serious doubts as to the fune- 
tion of the medical member. It is significant that by statute one of the three 
members of every Tribunal must be a duly qualified medical practitioner of not 
less than seven years’ standing, and that he is a full member and not a mere 
assessor. I find it impossible to accept the suggestion that the sole duty of the 
medical member is to act as an animated lexicon, providing definitions of tech- 
nical terms, but keeping his professional knowledge and experience in all other 
respects locked as a secret in his breast. Even if he were only an assessor it 
would in my view be legitimate to apply to him the words used by Earl Lore- 
burn L.C. in Woods v. Wilson 8.B. 288 approved in Richardson v. Redpath 
Brown 1944 A.C. at 71 that the Tribunal “has a right to act upon the opinion 
of the assessor, not of course as to events, but as to matters of opinion such as 
medical inferences from proved facts, and this whether there was or was not 
any corresponding opinion on the part of professional witnesses. I do not know 
what is the use of assessors except to furnish a Court with the means of 
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checking, and if need be of either supplementing or superseding, the opinions 
of witnesses so far as they rest on medical inferences. If it is not so, then the 
Court would be at the mercy of skilled witnesses”. I repeat that the medical 
member cannot by his private advice to his colleagues provide them with any 
“fact”, not otherwise vouched, (whether it be a matter of objective fact or of 
medical opinion) upon which their decision can be rested, except in the one 
special case where he examines the appellant under Rule 16. But short of 
this I find it very difficult to set any other limit to the functions of the medical 
member. In particular I can see no objection whatever to a medical member 
telling his colleagues (as in this case) that a fact of medical opinion, whether 
proved in evidence or contained in the Statement of the Case as the opinion of 
the Ministry and left unchallenged, was or was not in his opinion the accepted 
view, or in accordance with his professional knowledge and experience. Were 
it not so, I should ask with Earl Loreburn, what is the use of medical members? 
It is legitimate to infer, with the experience of the Workmen’s Compensation 
Act in mind, that in providing for a medical member Parliament desired so far 
as possible to prevent pensions cases of this type from developing into costly 
contests between opposing arrays of expert witnesses. In this case all that 
is attacked is the advise given by the medical member that the Minister’s view 
as to the characteristics of asthma (ex hypothesi sufficiently vouched and not 
even now said to be erroneous) was ‘“‘the accepted medical view on the subject” 
and I see no reason why the Tribunal should not have considered and given 
great weight to such an expression of view. This does not mean, as the Ques- 
tion of Law puts it, that the medical member's opinion is treated “as evidence”, 
but it does mean that the medical member must be allowed to use within the 
limits indicated his specialized knowledge and experience and to place them 
freely at his colleagues’ disposal. 

I now pass to the disposal of this case, and I shall assume for the purpose 
of argument, that all the challenged material was properly before the Tribunal. 
On this assumption I am unable to discover in the case material on which the 
Tribunal were entitled to hold that the onus on the Minister was discharged. 
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Not only was the appellant free from any disability when enlisted, but she never 
suffered from any asthmatic affection until six months later, and her condition, 
notwithstanding treatment in various institutions and the aid of numerous 
medical officers and specialists seems to have become increasingly grave. Fur- 
ther it is plain from successive reports that the diagnosis presented difficulty, 
her disorder being twice marked with a question mark, and being once in terms 
described as “of a peculiar nature”. Even a psychiatrist was called into con- 
ference only to negative her illness being due to a mental state. There is no 
family history of any allergic disease. In these circumstances I fail to under- 
stand what conclusion bearing upon this appellant’s right to a pension could be 
drawn by the Tribunal from the bare statement that asthma (in the abstract) is 
an allergic disease based on hypersensitivity to certain substances. At the 
highest for the Ministry this statement can only mean that the appellant suffers 
from asthma because she is peculiarly sensitive to some substance unspecified, 
but there is nothing to indicate what this Substance is, or whether the appellant 
was or was not peculiarly exposed by her service to its effects. Finally I cannot 
understand upon what view the Minister concedes that the appellant’s disability 
from asthma was aggravated by her war service but was not attributable 
thereto, for however hypersensitive she may have been, she never suffered from 
any such complaint until June 1942. It appears to me that the only legitimate 
conclusion capable of being drawn from the whole of the material in the case 
is that the appellant’s disability may have been attributable to her war service 
or many not, and on that view the question is determined in favour of entitle- 
ment by the onus of proof. 

In the result I propose that we answer Question 1 in the affirmative, Question 
2 in the negative, Question 4 in the negative and Question 5 in the affirmative. 
As none of the branches of Question 3 as framed is susceptible of unqualified 
answer, I propose that we should decline to answer them, leaving the matter to 
rest on our general observations on the points raised therein. 
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THE MINISTER OF PENSIONS. 


MR.JUSTICE DENNING: In this case the Appellant's husband,Colonel 


in tae Army, and he eventually, died at the ond of June ,1943 from typhoid 
fever. The terminal stage of his illness was bilateral basal pneumonia, 
When he commenocd his war service there wes no record or note of that 
disoasc at all, and so it is a case whore undur .rtiole 4 (3) a certificate 
has got to be given in favour of the widow unless the cvidence shows that 
the proscribed conditions are not fulfillod. 


Now let us svc what tho evidence showed, It was proved before tho 
Tribunal, and they have hold,that tho doath was not duc to or hastened by a 
discase which was attributable to war servicc. 0 their findings the 
typhoid fever itsvlf was not attributablo to war service but had been 
picked up whon he was sponding a weck's leave at a hotel in Cornwall. He 
and his wife contracted typhoid at the same time apparently while they 
were on leave, Thcero was cvidonce, I think, on which the Tribunal could 
find that the death was duc to that discasc, which was not attributable 
to war service,and in so far as it was due to bilateral basal pneumonia, 
there again that was only a terminal stage in the typhoid fever, So the 
evidence shows that the conditions in 4 (1) (b) (i) aro not fulfilled, 

But the material question is whothor the death is due to or hastened by the 
aggravation by war service of the discase which arose during war service;that 
is the really material onc, Does the evidence show that? e 


Now whon thy widow put in hor claim aftcr hor hsuband's death sho at 
first in her written statomont sought to say that the fatal termination of his 
illness was duc to pneumonia, which was direetly duc to wealmoss left by a 
previous illness, a ling absoess, That Was answered by tho Ministry who 
said that really it was typhoid fover, hon the widow appealed, a medical 
history was supplicd to her,together with the decision of the Ministry,and 
she made an answer. She stated quite plainly that hur case was that his 
resistance was already impaired by war service long before his last 
illness. So thero is really her case being set forth, that although tho 
disease itself which caused the doath was typhoid fever,nevortheless that 
was aggravated by war servico because his rosistance was already impaired 
by his war service. 


When she came before the Tribunal she gave ovidence of his war 
service. She had been with him for part of it and she submitted before 
the Tribunal « number of letters from him to her which bore out, as she 
said, hor statements as to the sevore conditions under which he was serving, 
The Tribunal thought it unnecessary to look at tho letters, ft is quite 
plain that they wore admissible in evidence and it would have been desirable 
that the Tribunal should have looked at them,but I do not think that thoy 
really affected the pasition,because the Tribunal have found as a fact 
that he was "subject to the normal rigours,strosses and strains of a 
senior serving corimissioned officer and that at the time the climatic 
conditions were severe and damp, 


1t is plain thot he in 1941 had a very scovore lung abscess, as a 
result of which he was unfit for a long time, It was not until September, 
1942, that ho was returned to duty Category i. Thmafter doing some 
duties in differont places,including the War Office, the matter camo to 
a stage,according to the medical history and according apparently to the 
widow's evidence,whon really he was thoroughly run down, apparently 
before ho went on this seven days' leave he had a cold in the head and 
noticed that he had been soaked through with sweat on waking in tho mornings, 
and his woight had gone dom in tho last yoar. at all cvents there 
was ovidone.,both in the medical history and of tho widow, that this 
officer's resistance,his general condition and state of hcalth,was 
impaired at the time when ho went’ on this leave, and it could be inforred 
that the impairmont was due to his war sorvice,both the previous illness and 
the strain to which he was subjected. 
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Now whst is the evidence to show that the death was not due to or 
hastened by the aggravation by war service of disease? The evidence 
adduced before tho Tribunal was really a repetition of the r:asons for 
the decision of the Minister himself,but signed by one of thei medical 
members, It docs not donl with tho critical point of tho ocase,whothor 
the resistahee had already been impaired. What it says is this: 
"There was no cvidenee to suggest that the lato officer was subjected 
to sorvice stress,strain or exposure after the cxpiry of his leave, 
such as could have impaired his resistance to the attack of typhoid 
fever, and in view of the evidence the Ministry cannot regard the fatal 
issuc as cither attributable to or hastened by service." 


That medical evidence there is only dealing with the period 
after tho cxpiry of his leave, It may be that the medical officer 
thought that a discasoc cannot bo aggravated by war service unless the 
cause of agzravation aftor the onset of the discasc. In ny 
opinion that is crroncous in lew. 4A discasc may bo aggravated,that is, 
mado worsc,by roason of conditions opcrating boforc its onset, by 
impairing resistances to it. 


The widow herself took the point in hor answer. Sho said: 
"Considoring the period aftcr leave was from 8th to the 12th June only 
it would hardly bo possible for his resistance to be impaired in so 
short a space of timc. My caso is that his resistance was already 
impaired by reason of his past illness". In viow of that specific 
comment, the Ministry, if they disputed it,ought to have called evidence 
to show that his resistance was not already impaired and that thero was 
no aggravation of tho discase by war scrvicc. 


4s it is, there is *. presumption that they have not nogatived. 
They have got to show that the death was not duc to or hastoned by tho 
aggravation by war survice of this disease. It scems to me plain that 
they have not proved it. Thoy have not proved that essential factor. 
Indced the ovidence is that his gencral condition was poor and his 
resistance was impaired, and there is no cvidence to suggest that it was 
not due to war service or that it would not aggravate this discasc. 
The natural inference is that he would not be able to rusist the disease 
as he otherwise would. It may not, of course, have been the sole cause, 
but it may have been an cffective cause of his death. Tho Ministry ‘ 
ought to have nogatived it if thoy wished to refute the claim. 


The result is that the condition in irticlo 4(1)(b)(ii) has not been 
negatived and on that ground I allow the appeal. 
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IN_THE HIGH COURT OF JUSTICE 


L ave 


Royal Courts a Justice, 
Monday, 2lst Januery,1946 


Before: 
MiR.JUSTICE DINNING 
PENSIONS TRIBUN«ALS aCT, 1943. 


BETWEEN Appellant 
- and - 
THE MINISTER JF PEWLIONS 
Respondent. 


The Hon.H.L. PARKER (instructed by the Treasury Solicitor) appeared 


on behalf of the Respondent. 


MR. 


JUDGMENT. 


JUTTICE DEMING: Captain died of cancer on the 
9th December,1943, during wor scrvice, and his widow now cleims 
that she is entitled to a penston under Article 4 of the Royal 
Yarrent. She docs not sugguss that the dis was itsclf 
attributable to war service, but she clcims thot it arose during 
wer service, end was aggrevatc’s by it :nd thes his death was 
hestened by thet :.ggr:vation of it, thus brinzing the case within 
Article 4 (1)(b)(11) of the Warrent. 


The disezsc was not noted in: medic.1 report on the 
commencement of his wer service. Sh- is, th:rctore, entitled to 
é pension unless th. -videnee shows thit th. sonditions sct out 
in thet article «rc not fulfilled. 


The finding of the Tribun:1 show wus on 
Officcr with = very strong sense of duty : nda very hurd worker. 
His usucl hours of duty were froa 9 in the morning until 6.20. 
in the vening on six dsys of the week. <n tae Spring of 1942 
Captain while on lesve was exnainced by his own medicul 
attend nt, Dr.Tothili, who found him suffering from digestive 
@isturbance in: strte of l overtir.dness. Dr.Tothill 
scvised to report sick period of sick 
leeve but he refusei to so. He Wes to his duty und 
would not report sick when he should h.-c cone so. He curried 
on for more then: year until it 1 st in Juty,1¥4%, Dr.Tothill 
@iscovercé m.ss in nce forced hin to 
report sick «nd go into the hospit-l. wis cicgnosed 
the condition wos then found to be inopersble. He died 3% months 
leter. 


If h:d reporteca sick in the Spring of 14342, 
when Dr.Tothill h’d urged him to do so, sper trectment ut 
time might hve hvd the result of pr-:longing his life. There 
is no finding th t if he hed reported sick in the JSpring of 1942 
e2ncer Wald been disgnosec ‘nd oper:sive tre. tment under- 
teken, but in’ smuch. 1s under the Roy Yorrent the bencfit of 
any resson:ble coubt is to be given to the Cluim:nt, I think it 
must be t:ken, for the purposes of the cso, th:t if he had 
reported sick “t the time, it .oule h ve 2:4 the result of 
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prolonging his life. The Tribunsl «ppeorr to h ve necepted this 
view, beceuse th-y rejected the not on the ground thst 
his frilure to report sick cid not h.sten his centh, but on the 
ground th«t his wor service coule not be huld responsible tor 
some thing which wes entirely within his own control. They 
eéecuceé & conclusion eaéverse to the Cl«iment from his foilure 
to report sick before July, 194°, ask whether they were 
wrong ia lew in so doing. 


In my opinion thé Tribunsl ccopted :. wrdng test. The test 
is not whether ths course tuken wos within his own control, but 
whether it was circet consequence of his w r service, unc 
¢epends on whetner it rerson ble. If he cctec unrecson«bly 
the -ggravetion of his illness sould not bs cue to his war 
service but to his unreasonsblenzss; but if he resson: bly 
it woulc be nttributsble to his services. For instance, a 
men's ¢uties may be of such import:.nce or he may be so 
irreplecerble thet it may be re sonuble for hin to ecsrry on in 
spite of his @octor's s¢cvice, nc in thet cnse the consequent 
éeteriorstion in his heslth woulc be cue to xr Service; but if 
he is coing work which soieone «lse coulc quite well do, it might 
be unreasonnble for him to Cisrcg: re the ¢octor's sevice. 


This test of rensonrblencss in cetcrmining causstion is 
supportec by the crses nbout the voluntcry -ssumption of risk, 
such es Harwood v Hynes, reportce in 1935, 1 King's Bench 
Division, mpegel46, -nc those bout uncergoing or. 
refusing to uncergo :n oper:tion, such ns Stecle v Robert George 
& CO.Lt¢e., reportec in 1942 appe 1C ses, ge 497. 


Applying this test, the quostion becomes whether the 
nvieence shows tht ‘etec unresson’bly, the 
bencfit of unre’ sonrble being given to the Cluiment. 
To th:t question ti. rincings scem to me to permit of only one 
enswer. 


Here Wis cn ovwertiree men fecec with Cecision to curry 
on with his wer york or to report sick. He wes « here worker 
ened’ his strong scnse of cuty impellec him to curry on. Thet 
ernnot be countec unressomble. His wur service Was, thercrore, 
the csuse of his c-rrying on .né€ not. reporting sick. Thst 
Ecleyce the treetaent of the cisense so sg@erevatec it 
hnstenee his ceoth. 


I «answer the s-conc qu.stion in the ese by holding thet 


the Tribunal was in fhe first question coes not «arise. 
I allow the appesl vith sosta. 


50.5.246. 
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I.V. 


IN THE HIGH COURT OF JUSTICE 


KING'S BENCH DIVISION. 
Royal Courts of Justice, 
Wednesday, 30th January, 
Before - 
MR, JUSTICE DENNING. 
Appeals under Pensions Appeal Tribunals Act,1943. 
Between - 
and 
THE MINISTER GF PENSIONS ... nits Respondent. 


The Right Hon, H. U. Willink, 
and Mr. H. V. JONES, appeared as 


Counsel for the Appellant. 


Mr. _C. HENDERSON, K. C., and The Hon.H, L. PARKER 
appeared as Coungel for the Respondent. 


Between 
MINISTER GF TONS eee eee eee Appellant 
and 
eee eee eee eee Respondent 
mR. C. L. ON,K.C., and the Hon. H.L.Parker 


appeared as Counsel for the Appellant. 


JUDGMENT. 
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WR JUSTICE DENNING: These two cases raise a question as to the true 
interpretation and application of the words of section 1 of the 1943 Aot 
and Article 4 of the Royal Warrant of 4th December, 1943, with regard to cases 
where the disablement is due to disease which cxisted before or arose during 
war service "and has been and remains aggravated thereby". A good deal of 
confusion seoms to have arisen on tho true interpretation of those words, 

ticularly the words "and romains", and tho Caso Stated asks for a 

deoision as to which of the various interprotations which are submittod are 
correct in Law,or what other interpretation is correct; and before I deal with 
the particular cases I shall ondcavour to answer that question. 


, Now the aggravation of discaso owing to war service may cxist on a man's 

y,'k6, disoharge from tho Army, but tho aggravation may ond before a claim is mado; 

: or it may end after tho claim is madc, but before tho Minister gives his 
dooision certifying it or rojocting it. <A literal interprotation of section 1 
of the 1943 Act and Articlc 4 of the Royal Warrant appears to indicato that 
aggravation must remain at the date of the Minister's dooision; but that is 
an interpretation which I reject, because it cannot have boen intonded. 

It is a goneral principle that a man who makos a claim is not to be prejudiced 
by any dolay of tho adjudicating authority, and it is impossible to take tho 
dato of the Minister's decision as the material date. The suggestion has 
been made that it should be the date of tho claim itself, so that the 
aggravation must romain at that dato, but thore is no justifioation for 

that suggestion in the language of the Warrant. It also produces injustice, 
because there is no reason wh; a man who may bo delayed in making his 

claim should be deprived of his rights. The key to tho right inter- 
pretation, in my viow, is to bo found in Article 2 (3) of tho Royal Warrant, 
which says that "any condition or requirement laid down inthis Our Warrant 
for an award, or the continuance of an award, shall, except where the context 
otherwise requires, be construed as a continuing condition or requirement". 
It follows that the conditions or requirements in Article 4 are to be 
construed as continuing conditions or requirements, and "continuing" relates 
both to the past and to the present. Article 4 deals with what, no doubt, 
was considered to be the usual case, where the aggravation is in Pact 
continuing at the time when tho Minister gives his cortificate. But, 
having regard to Article 2, sub-rule (3), I think it must be applicd in 

a continuing sense, by making it applicnblo, not only to cxisting 
disablement and oxisting aggravation, but also to past disablement and 

past aggravation. So, in my view, not only does it read, in relation to the 
present, as it stands, "Provided it is certified that the disablement is 

due to a wound, injury or disoase which (i) is attributable to war service; 
or (ii) existed before or arose during war service and has beon and 

remains aggravated thereby", but it also must bo road in relation to the 
past, in this way: "Provided it is certified that tho disablement was due to 
a wound, injury or disease which (i) was attributable to war servioojor 

(ii) oxisted beforo or aroso during war service and had been and romainsd 
aggravated thereby"; that is, romainod during the poriod of disabloment. 


I think the sevtion must be read in the 
that not only existing disshlement and ageravation be dealt 


Minister, and on appeal by the Tribunal, but also past disablomont and past 
aggravation. Tho Ministor cannot givo a certifiente as to future aggravation 
or future disablemeut, boonuse it is not possible to deal in 2dvanee with that 
matter; but once certifierte of existing disablement and” ageruvagsiion is 
given, an award can be made whieh will continue in the futuro. If the Minister 
that aggzruvution has ccascd, the man oan 
wake a fresh clrin, cay. ravati 
NS on remains, and,if it is rejectod, 
So I find that it is possible on the wording of the Warren 
Act for a cortificate to bo given in rspect past 
instaneo, whore disablement is not olnimed to bo continuing ol where it i 
claimed to bo continuing but found not to be so. ~ Tho mattor of course ‘i 
has to bo dealt with in rolation to the claim, Section 1 of tho Act shows 
that the issuo bofore tho Minister is whether to grant or reject the "claim 
and the issue bofore tho Tribunal is whothor tho ‘claim® was rightly 
rejected. If 2 mn puts in his claim at the timo of his dischargo, asin 
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ease, saying that he is disabled, and that it is duo to discaso whig 
existed before war servico and has been and remains aggravatod theroby at 
the date of his claim, which in his case was the 4th or 5th Deoember 1940, 
thon that is tho matter to bo dotcrmined, and upon which the Minister has 
to certify or reject; or on appoal the Tribunal has to deoide; and in Shipp's 
easo that was all tho Ministor or the Tribunal should have dealt with. 
If the elaim had been only made by him in Juno of 1944, and made thon for tho 
first time, tho man .wmould probably havo mado his claim thon that tho disoa: 
had beon aggravated by war sorvico, and romainod at thatdate aggravated by wy 
servico. If that was the mattor bofore the Ministor and before the Tribund,— _ 
& decision could be given as to whothor it romained aggravated at that dato, 
and if it had coased, tho proper period could bo assossod in respect of whic 
the aggravation had continuod. 


In ease tho Tribunal on tho 22né September 1944 dostorminod that 
his disoaso had been aggravated by war service as on tho 28th of September 194} 
the dato of his discharge from the Army; they did not dotermine anything as to 
any period, and the Ministor ovontually refused to pay any pension after tho 
22nd September 1944, beeauso he thought that tho aggravation had passed away, 
The decision of tho Tribunal was on 22nd Scptember 1944. Thoy had no 
jurisdiction to deal with tho future, and, as I have said, thoy only dealt with 
the matter as at 28th Scptember 1943, But whon tho Minister, os from theo 
22nd Septembor 1944,,doolined to pay tho pension, on the ground that tho 
aggravation had ceascd, Pretty made a frosh claim, on which ho could require 
the Minister to adjudicatc, and on appeal ho could go again to tho Tribunal, 
In that way tho Tribunal had jurisdiction to determine whethor the aggravation 
continued after 22nd Scptombor 194. 


It has been suggested in tho course of argument that somo of theso appoals 
should bo to a Tribunal constituted under section 5 of .the Pensions Appeal 
Tribunals Act 1943, when that section is brought into operation, But I would 

+ out that there is a differenco botween the question or aggravation 
Which involves the question whether the aggravation is due to war service) 
and the quostion of disnbloment. Section 5 is only dealing with the question 
of disablomont, which, as tho definition in tho Warrant shows, is really o 
mo@ical mattor; whorcas aggravation by war sorvice is not solely o medical 
matter, because it involves the question of ceusation, When the mattor givos 
rise to any question whethor a disoasc romains aggravated by war servioo, that 
is a mattor in which tho appeal is properly to a Tribunal undor soction 1 
of tho Act, end not undor soction 5. I visualiso that most cases arising 
undor section 5 would bo casos whore the man's disablement was not morely 
an aggravated disensc, but a disoase attributable to war sorvice, and in such 
a casc, when the question arose as to whether disablemont had come to an end, 
it would not be a question of causation due to war sorvico, but it would be a 
medical question, and that question would como under scotion 5 of the Act. 


I think that covers the points which have been rnised before me. 
My decision in case is that I hold that the Tribunal were wreng in 
point of low in holding that they had no jurisdiction to deal with 
claim and that from the °2nd September 194 onwards his disease had been 
aggravated by war sorvicc. ‘hey had jurisdiction to deal with it, and I 
allow the Appeal, 


In ease I have already answered the quostion, saying what in 
my view is the correct intorprotation of section 1 of the Act and of the 
Royal Warrant. On tho facts cf that onsc, having regard to the claim which 
was made by Mr. in December 1940, tho only matter before tho Minister 
and before the Tribunal was whother his bad cyosight was aggravated .at that 
time by his war servico, ani the Tribunal in tho sircwnstances ought not to 
have gone on to limit thoir award to a particular period, That was not 
before them; and, indecd, it has been pointcd out to mo that Mc.Davonport, 
the surgeon who gave on opinion on bohalf of Ii, did not deal with the 
period at all, ho only dealt with tho question of aggravation by war sorvicc. 
It would be contrary tc justico to limit the period, when Mr. had no 
notice that that point was to be considered, and no opportunity of dealing 
with it. This means that the Tribunal exceeded its jurisdiction, 
and on that ground I allow the Appeal. 
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Royal Courts of Justice 


Mon 8th July, 1 


In the High Court of Justice 
King's Bench Division 
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Justice Denning 
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IN THE MATTER OF AN APPEAL AG..INST THE DECISION OF TH 
PENSIONS APPEAL TRIBUNAL 
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-and- 
THE MINISTER OF PENSIONS Respondent. 


(instructed by Messrs. Mason & Co.) 
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The Hon, H.L. PARKER (instructed by the Treasury Solicitor) 


appeared on behalf of the Respondent. 
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Mr. JUSTICE DENNING: In this case Mr. joined the Royal Navy in January, 
1936, as a cadet, and he was commissioned in September of 1939. on 
2lst September, 1943, ho was found unfit for further service and retired 
on ths ground of psycho-neurosis which, it was conceded, had been agsravated 
by his war service, He accorlingly was awaried a pension on the ground of 
that aggravetion. He says, howcver, that his psycho-neurosis is not merely 
aggravatec by war service but is attributable to his war service, On that 
ground he appealed to the Tribunal who upheld the Minister's decision, and : 
he has now appealed to me, 


It is plain on the evidence that he had some defects of temperament 
before the war, in his schooldays and so forth, but he did his work 
reasonably well and according to many of the reports there was nothing at 
all abnormal about him until after the outbreak of war. He says that then, 
owing to his service in a particular ship, he developed a state of not being 
able to do his work, becoming over-anxious and lacking in self-confidence, 
which eventually turned into a serious disability of psycho-neurosis which 
led to his eventual’ retirement. He was examined by many medical men, 
some of them psychiatrists, and in addition he was seen by a psychiatrist 
specialist on his own account, who apparently saw him with his wife and 
applied personality tests to him. This specielist says: "My ow 
impressions, aided by personality tests, lead me to the opinion that he 
might be described es psychopathic personality. His early history, 
however, and the fact that he passed as fit for the Executive Branch of the 
Navy, suggest that this could not be of marked degree and certainly latent. 
A latent predisposition to neurosis may bc said then to have bocome manifest 
as a result of some mental strain." That report is to be compared with a 
number of reports in the Services which diagnose him as being a psychopathic 
personality of schizophrenic type, constitutional in origin. 


The question of law I have to determine is whether the Tribunal have 
directed themselves properly in regard to the question at issuc. In the 
written decision at the time which the Chairman of the Tribunal gave, he 
propounded the question in this way: "The question here is whother the 
Appellant's condition can be entircly related to his wartime service or 
whether there were not before the outbreak of war certain dcfects of 
temperament which might render him thereafter more liable to a broakdown 
than would be the case in a person of normal disposition." He finishes 
off by saying: "We cannot reasonably regard his war service as wholly 
responsible for his breakdown and therefore the award on the aggravation 
basis was in our opinion correct." It seams to me that thc Chairman has 
not propounded the question properly. The question is not whether there 
were before the outbrcak of war certain defects of temperament which ight 
render him thereafter more liable to a breakdowm, because a defect of 
temperament is not 2 disease of itself. Many people may have weaknesses 
or defects which do not amount to a disease, and then the war service 
operating on then may produce a discase, In such a case the proper 
finding is that the discese is attributable to war service, But if a 
disease existed before the war although not recognised at that time, and 
then the war operating on it made it bocome much more serious in degree, 
then it would be a case where the disease existed before the war service 
but was aggravated thereby. 


Now even the report of the psychiatrist, Dr. Bums, does not clear 
that miter up in this case. It is not clear whether he thinks there was 
a latent disease which war service made manifest or whether there was only 
a predisposition which is not a disease in itself. The Chairman, it 
scems to mo, has not approached the mtter in the proper light. ~ The 
question is not whether there were defects of temperament before the war 
which might render him more liable to a breakdown, but whether there was 
a disease which oxisted before the war, That really depends, it seems 
to me, on the medical evidence, and the medical evidence approaching the 
mattcr in a rather different light from which it ms been approached 
hitherto. 


Although the findings may be just the same hereafter --- I do not 
know, it depends on the evidence --- it seas to me only right t 


hat in the 
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circumstances tho question should be remittod to a Tribunal for reconsideration. 
Additional evidence may thon be adduced by the sppellant and the Minister, or 
the Tribunal my themselves obtain further infomation under Rule 14, This is 
a case where the vital question is: did this disease exist before war service 
and was aggravated by it, or was “it a disease attributable to war service? 


I therefore allow the appeal and remit the case for reconsideration to a 
Tribunal on those grounds, 


d 

vated 

of 

that 

an d 

it 

hen, 

eing 

ch 

t 

the 

nt. 

fest 
a 

thic 

t 

3 

y 

} 


3150 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


$/28/1 
OPINION OF THE Lord JuSTICE-CLERK 


In Stated Case . 
On Appeal 


Under the Pensions Appeal Tribunals Act, 1943, between 


Mrs. AND OTHERS 


TSE MINISTER OF PENSIONS. 


19th July, 1946 


Of the 16 Pensions Appeals now before us, 2 are special (Nos. 2 and 3), but 14 
raise in different forms the question whether a disease was attributable to war 
service. Each case must be disposed of on its own facts; but there are certain 
general matters which are common to a number of the cases and which can con- 
veniently be discussed at the outset. 

(1) Does Article 4(8) of the Royal Warrant apply where the person in respect 
of whom the claim is made was not examined medically on the commencement 
of his war service? “War service” is defined as meaning service as a member 
of the forces during the whole or part of the period beginning on the 3rd Sep- 
tember, 1989. It is notorious that the great majority of serving men and women 
affected by the obligations of the National Service Acts began their service after 
3rd September, 1939, and were medically examined at its commencement. It is 
to such that Article 4(3) primarily applies, the implication being that, if the 
medical authorities made an examination and failed at that examination to de- 
tect and note a disease in the recruit, it should be presumed that the disease was 
not then present, and a special onus was applied in favour of such a claimant, 
requiring the Minister to establish that the disease which subsequently appeared 
was not attributable to nor aggravated by war service. But if the claimant, 
either because he was already a serving soldier or for some other reason, was 
not medically examined on the commencement of his “war service” as defined, 
there is no room for the application of this special onus or for the added em- 
phasis which it applies to the general onus prescribed by Article 4(2). In such 
cases 4(3) does not apply, and the case is ruled by 4(2). 

We desire to add that this must in very many cases make little practical differ- 
ence for, at least by the time the case reaches an Appeal Tribunal, the issue is 
usually so narrowed down that the onus imposed on the Minister by 4(2) is it- 
self sufficient to make it possible for the average claimant to dispense with the 
added emphasis on that onus prescribed by 4(3). 

(2) In three of the cases (Nos. 8, 11, and 13) the account given of the pro- 
ceedings before the Tribunal suggests that a serious misconception prevails as to 
the judicial functions of the Tribunal and its members. The cases state in detail 
the medical advice given to the Tribunal by the Medical Member, and the legal 
advice given to the Tribunal by the legal Chairman. That legal advice took the 
form of a statement that, because in terms of s. 2(2)(b) of the Royal Warrant 
the Minister must in certain cases decide in accordance with the opinion of his 
medical officers, the “same criterion” must be applied by the Tribunal, and, in 
the absence of conflicting medical evidence, the decision must be rested on “the 
informed medical opinion” on the facts as distinct from “the non-medical view”, 
unless new facts have emerged in evidence which destroy or throw doubt upon 
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the medical view. The startling result of such advice would be that, whenever 
the Medical Member agreed with the view of the Medical Services Division as to 
the effect of the facts, the decision of the case would rest with the Medical Mem- 
ber alone to the exclusion of the other two members. 

We are not by any means satisfied that any of those cases were cases to which 
s. 2(2)(b) applied, but the real difficulty is a different one. We do not doubt 
that any Tribunal will be influenced, and properly influenced, by the views of the 
Medical Member on medical questions, of the Chairman on lega) questions, and of 
the Service Member on service questions. But it cannot be sufficiently empha- 
sised that the Tribunal is one and indivisible, that its decision ought to be one 
and indivisible, and that no individual member has any right to Claim part of the 
subject matter as his own peculiar province to the effect of carrying his views 
regardless of the opinions of his colleagues. Tf it had been intended, for instance, 
that medical questions relating to pensions should be determined solely by con- 
siderations appealing to "the informed medical mind”, the appeal would have 
been to a Board of Medical Experts, and not to a mixed Tribuna). As a corro)- 
lary we may add that in almost every case it is improper in stating a case on 
a question of law to disclose the private deliberations of the members. What we 
require, is the decision of the Tribunal, the evidence on which that detision 
proceeded, and the reasons for the decision. 

(3) When, as in all these 14 cases, the issue is whether it has been proved 
beyond reasonable doubt that a disease is not attributable to war service, it is 
vital to keep clearly in view what is involved in that issue. The use of the 
word “attributable”, and the nature of the Tribunal selected for the purposes 
of affirming or denying attributability, indicate in our view that the search is 
for causation no doubt, but not in the metaphysica) or in the scientific sense, 
but in the wider and mere liberal sense in which “the matter would be under- 
stood by the man in the street applying common-sense standirds”. The issue in 
Yorkshire Dale Steamship Co. 1942 A.C. 691 and Muir v. L.N.E.R. 1946 S.L.T. 
204 was very different, but the principle is in our view the same. 

We stress this matter because of the misgivings aroused by a number of these 
cases. The Ministry’s views about certain common diseases have come to be 
expresed in technical formulas, not always identical, which suggest that, be- 
cause the precise scientific cause of a disease is not yet known and because the 
disease occurs amongst civilian personnel, therefore its onset cannot be attributed 
to service connections. If some of the opinions expressed by the Ministry were 
subjected to the cross-examination which they would receive in a court of law, 
we venture to doubt whether they would survive that test. We take as an ex- 
ample two cases of disseminated sclerosis and combine the two Ministry views. 
The disease, we are told, “is of unknown origin”. “It occurs without reference 
to any known extrinsic factor”. It is “insidious in onset” and “of endogenous 
actiology”. We should have thought that, if that were all that could be said 
of any given case, these statements would only amount to this that no one knows 
what causes the disease, from which we should have inferred that the Ministry 
could not possibly discharge the onus of proving beyond reasonable doubt that 
service conditions do not cause it. The position would of course be different 
if it could be shown that the disease had arisen or set in before war service 
could have any effect upon it. 

A further difficulty is occasioned by the repeated efforts of the Ministry to 
avoid liability for a pension by alleging that according to the present accepted 
medical view of the disease in question, the claimant must have had a “pre- 
disposition” or an “inherent constitutional tendency” to that disease. The 
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services must in our view take such a man as they find him. To say that he is 
predisposed to a certain disease only means that if he is exposed to the condi- 
tions (known or unknown), which result in the onset of the disease and the ap 
pearance of overt symptoms, the disease will find in his constitution congenial 
soil in which to develop. Weare unable to see the relevance of such a considera- 
tion. Unless the Minister can prove beyond reasonable doubt that the service 
conditions played no part at all in producing the disease, a pension must be 
awarded, predisposition or no predisposition, for predisposition to a disease is 
not a disease. 

(4) A number of cases raise in different forms the question whether there 
was a reasonable doubt the benefit of which the Tribunal, were bound to give 
to the claimant. As was pointed out in the case of Irving, the question whether 
there was reasonable doubt in the minds of the members of the Tribunal is 
not a question of law. But in no fewer than three cases (Nos. 6, 7 and 9) 
the decision on the question whether the onus on the Ministry had been dis 
charged beyond reasouable doubt expressly bears to be a majority decision, the 
legal Chairman intimating his dissent. Without affirming that it is incompetent 
for a Tribunal to decide by a majority, it appears to us that, when the question 
is the sufficiency of evidence to discharge such an onus, and when an express 
injunction has been laid upon the Tribunal to give the claimant the benefit of 
any reasonable doubt, only the most powerful considerations can justify the 
medical and Service Members in outvoting the legal Chairman. Such a de 
cision necessarily imports that in the view of the majority the Chairman’s dissent 
is not reasonable. We should have thought that the bare fact that the Chair- 
man was in favour of a certificate of entitlement and held his views sufficiently 
strongly to enter an express dissent would itself have convinced the Tribunal as 
a whole that there must be a reasonable doubt to which it was their simplest 
duty to concede effect. 

We commend these criticisms to the attention of the Ministry and the 
Tribunals; for the cases before us cause apprehension lest, if the objection- 
able tendencies are not checked, it will soon be possible to prepare a schedule 
of diseases for which pensions can never be awarded; and this we are con- 
vinced would be entirely contrary to the letter and the spirit of the Royal 
Warrants. 

We now turn to the individual cases. 


No. 1, 


The appellant claimed a pension in respect of the death of her husband, Major 

, which occurred on 17th August, 1944. He was admitted to hospital on 4th 
July previously and an examination revealed a papillomatous tumour in the blad- 
der and a tumour growth at the entrance of the prostatic urethra; and the en- 
tire bladder surface was studded with innumerable small sessile papillomata. 
The papillomatosis was in an advanced state. An operation was performed in 
an attempt to save his life, but cardiac failure supervened. 

Major was a regular soldier and was called up from the Reserve of 
Officers on 1st September, 1939. There is no record of a medical examination 
having been made at the commencement of his war service and accordingly 
para. 4(3) of the Royal Warrant does not apply. He served with the B.E.F. 
in France from September, 1939, till May, 1940. In July, 1940, he was on 
board the “Arandora Star” when that ship was torpedoed, and he was im- 
mersed in oily water for 8 hours before being rescued. It is to this incident 
the appellant attributes the development of his disease and consequent death. 
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He at the time contracted what he referred to as a “chill on the bladder” and 
on one occasion passed some blood in his urine. 

The opinion of the Medical Services Division was to the effect that neither 
the immersion in 1940, nor any subsequent factors in Major *s war service 
could be held to have had any influence on his condition in July, 1944. Against 
that the Tirbunal had before them the opinions of four eminent specialists, in- 
cluding the Surgeon who attended Major in 1944 and performed the 
operation. These gentlemen all speak to the strong probability of Major 
condition having been brought on by the effects of the immersion, or to the 
impossibility of excluding these as a possible cause. 

The Tribunal preferred the view of Medical Services Division to these opinions 
of very considerable weight to the contrary. We are far from convinced by 
their reasons for doing so as disclosed in the Note appended by the Chairman, 
but the question was for them one of fact and it is impossible to say there was 
not evidence before them on which they were entitled to reach their conclusion. 

It is to be noted that the opinion of the Medical Services Division was based 
on a statement said to have been made by Major , Who is said to have 
been somewhat prudish about discussing his complaint, that apart from an 
isolated instance no symptoms had shown themselves till 1943 and that there 
was no cystitis which might aggravate the growth following the immersion in 
1940. The Surgeon who attended him does not refer to this statement but 
he does speak to information obtained from the appellant that frequency of 
nicturition became manifest after the immersion and he says that the irritation 
set up as a result of the cystitis would extremely likely have aggravated the 
deceased’s condition. If this means, as we think it does, that cystitis developed 
shortly after the immersion the position would be radically different to that 
which was the basis of Minister’s medical advisers. 

It is therefore with some reluctance that we have come to the conclusion that 
the appeal must be refused as we are not satisfied that material facts, which 
we think might have led to a different result, were before either the Medical 
Services Division or the Tribunal. 

The questions of law are not properly stated and we do not propose to answer 
them, but we shall make a finding that on the facts stated there was evidence 
on which the Tribunal were entitled to hold that the onus of proving that the 
deceased’s death was not due to or hastened by a disease attributable to or 
aggravated by his war service has been discharged. 


No. 2, Mrs. 

This is a death case, covered by S. 4(3), but it stands in a class apart from 
the 14 “disease” Gases in respect that the death was due not to natural causes 
but to asphyxia. The postmortem examination failed to reveal any suggestion 
of obstruction to the respiratory passages, either from within or from without 
the body, and there was no sign of disease. So far as postmortem appearances 
went, the cause of the asphyxia was thus “not discovered”. 

The evidence however discloses that the deceased was found dead in bed, 
having retired the previous night looking drowsy and unwell, and that there 
were found in his room a number of empty or partially empty tubes of tablets 
of Veganin—a well-known specific which contains inter alia an alkaloid of 
opium, an overdose of which could cause death from asphyxia. Of the original 
80 tablets only 21 remained. There is no positive proof that the deceased took 
any of these tablets, nor even that the tubes belonged to him. Unfortunately no 
chemical examination of the organs was conducted with a view to detecting 
the presence or absence of the alkaloid of opium. 
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Were it necessary to do so we should take the view that, looking to the ex. 
clusion of all feasible alternative causes of asphyxia in a healthy and uninjured 
subject, the reasonable inference was that the deceased feeling unwell had in- 
advertently exceeded the safe dose of the drug. We prefer however to rest 
our decision upon the ground that there was material before the Tribunal] 
which entitled them to hold that the Minister had discharged the onus of show- 
ing that the death was not attributable to war service. 

We shall therefore refuse the appeal, answering Question 1 in the negative 
and Question 2(a) in the affirmative, and finding it unnecessary to answer 
Question 2(b). 


No. 3, 


The appellant, a merchant seaman who was in Bombay awaiting repatriation, 
was walking on the evening of 26th January, 1944, in a Bombay Street, when he 
sustained injuries as a result of the explosion of a home-made bomb apparently 
thrown from a passing Victoria by some person unknown. It was conceded that 
he sustained these injuries by reason of his service in a British ship, within 
the meaning of the War Pensions (mercantile Marine) Scheme, 1944, but he 
claims that his injury was a “war injury” within the meaning of S. 10 of the 
Pensions (Navy, Army, Air Force and Mercantile Marine) Act 1939. 

“War injury” is defined as “a physical injury— 


(a) caused by: 
(i) the discharge of any missile or 
(ii) the use of any ——— explosive or 


(iii) the doing of any other injurious act either by the enemy or in 
combating the enemy or in repelling an imagined attack by the eneny; 
or 

(b) caused by the impact or any person or property of any enemy aircraft 
————- or anything dropped from such aircraft”. 

The Tribunal held that the Minister had discharged the onus of proving shat 
the injury was not a “war injury” as defined. They held that “enemy” in the 
section cited referred to “the normal Armed Forces in Uniform” and not to 
persons or agents hostile to the British who might be in the pay of, or in sym- 
pathy with, the enemy. The sole issue presented to us is whether they were right 
in giving the more limited interpretation to the word “enemy”, or whether the 
Minister was bound to prove that the bomb was not shrown by some enemy 
agent or sympathiser. 

In our opinion the Tribunal’s conclusion was justified. The collocation in 
which the word “enemy” occurs in the Act indicates that the reference is to 
warlike operations by the organised forces of the enemy. To give the word 
the wider meaning claimed by the Appellant would impose on the Minister the 
impossible onus of accounting for almost any kind of unexplained mishap which 
might befall a British seaman in any part of the world. We derive no aid from 
the special extension given to the term “enemy” in the Army Acts and the Naval 
Discipline Acts, in which the background and context are entirely different. 

In this case, as the Tribunal point out and as was not disputed, there were 
no enemy forces near Bombay. The Appellant’s only hope of success is to show 
that any person, irrespective of nationality or allegiance, who is a sympathiser 
with the enemy is an “enemy” for the purposes of the Act and relative Pensions 
Scheme. Being unable to accept this view we hold that the appeal fails, the 
Question of Law being answered in the affirmative. 
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No. 4, 

This is a case of disseminated sclerosis covered by 8. 4(3), aggravation being 
conceded and the claim being for attributability. It is found that the symptoms 
first appeared after the claimant, a previously healthy man, had been engaged 
for some time in the Army Service Corps handling oil and petrol drums and 
stores which involved “heavy lifts”, in civil life he was a jewellers’ assistant. 

The view of the Ministry’s advisers was that the disease was one of unknown 
origin, quite common among all social ranks, and occurring without reference 
to any known extrinsic factor. From this the conclusion was drawn, (in our 
yiew illogically), that “external agents do not therefore participate in causation” 
of the disease, though it is admitted that the impact of certain factors may 
“precipitate the onset of its obstrusive signs.”. 

The Tribunal tell us that upon the advice of their Medical Member they ac- 
cepted the Minister’s statement, as a matter of common medical knowledge 
uncontested by the claimant, that the disease was due to inflamatory reactions 
in the cerebro-spinal axis, “which could not be attributed to extrinsic factors”. 
In our view the advice of the Medical Member either misinterpreted the evidence 
tendered by the Minister, which only alleged that there were no knoww extrinsic 
factors, or else incompetently introduced a critical piece of new evidence. On 
either view the decision cannot stand. We may add that this is one of those 
cases in which on the evidence we find it difficult to understand how the admis- 
sion that the war service played a causative part in aggravating the disease can 
stand alongside a denial of attributability, for this is a S.4(3) case in which a 
fit man, recruited in 1942, first displayed symptoms of the disease after being 
exposed by war service to unusual strains and was eventually discharged as 
unfit in 1944. There is no suggestion that the disease existed prior to enlistment, 
or was brought on by any other agency except war service. 

We shall answer Question 1 in the negative, find it unnecessary to answer the 
remaining questions, and allow the appeal. 


No. 5, 


This man was enrolled in the Royal Air Force, Volunteer Reserve on 29th 
September 1942. He was discharged on 28th October 1943 suffering from dis- 
seminated sclerosis. No note of that disease was made in the medical report at 
the commencement of his War Service. The case, therefore, comes under para. 
4(3) of the Royal Warrant. 

After an ordinary disciplinary training the appellant was trained as a nursing 
orderly and took up duties as such in January or February, 1943. His living 
conditions were unsatisfactory. He was billeted in a house where the roof 
leaked and the beds and floors were wet in bad weather. He had to walk 1% 
miles for meals and half a mile to lectures four times a day. 

The only medical evidence before the Tribunal was the opinion of the Medical 
Services Division. It was on much the same lines as in the immediately preceding 
case—that the disease is a degenerative condition, insidious in onset and essen- 
tially progressive and of endogenous aetiology. On that view the Minister’s 
decision was that he was unable to certify that the appellant’s disability was 
either caused or worsened by his War Service. In so deciding the Minister 
appears to have approached the matter from the wrong angle and with a com- 
plete disregard of the terms of para. 4(3). The onus placed on him by that 
paragraph was to prove by evidence that the appellant was not entitled to a 
Certificate of Entitlement, and a mere statement of the nature of the disease is 
not evidence such as to discharge that onus. 
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Further, the Tribunal was advised by their medical member that the extent 
to which the appellant’s disease had progressed by June, 1943, was inconsistent 
with its having arisen during his brief period of service. In so advising it 
appears to us he was going beyond his proper function. We cannot regard that 
as merely an adjudication or assessment of the Medical Services Division's 
Opinion, which as we have pointed out was limited to a statement of the nature 
of the disease. 

Had the matter rested there we would have been prepared to hold that there 
was no evidence entitling the Tribunal to reach their decision that it was proved 
that there were no factors in the appellant’s War Service relative to the onset 
of progress of the disease. But the case discloses that for a year following an 
operation for varicose veins which took place in October, 1942, the appellant had 
had symptoms indicative of the onset of the disease, which, without any reference 
to the advice of the medical member, would appear to preclude the possibility of 
the onset of the disease being caused by his War Service which only began on 
29th September, 1942. In these circumstances we are of opinion that there was 
evidence on which the Tribunal were entitled to hold that it was proved that the 
disease was not attributable to War Service, but that aggravation has not been 
disproved. 

The first question raises the question of attributability only. We shall answer 
it in the affirmative, but add a finding to the effect that aggravation has not been 
disproved. The second question is wrongly stated and we do not propose to 
answer it. Nor shall we answer the third question. No good purpose would be 
served by doing so. The proper practice of authenticating the opinion of the 
Medical Services Division by a signature is now being adopted, and in the present 
case their opinion as to the nature of the disease was not disputed. 


No. 6, 


This is a case of death due to coronary thrombosis and it is not covered by 
S. 4(3). The deceased, a regular soldier with 20 years service prior to 1939, 
who at the date of his death held the rank of Captain, served with the B.B.F. 
in France until the evacuation, and his duties were “heavy and arduous’. On his 
return to this country he was given fresh duties which “continued to subject him 
to strain’. He became Adjutant in December 1940 and performed duties in- 
volving “long hours and mental strain”. On 20th September 1941 he collapsed 
at his desk and died a week later at the age of 41. 

The views of the Ministry were that the condition was dependent on a degen- 
erative process of the arteries; that the strains to which the deceased was sub- 
jected in 1940 were not considered ‘“‘to come within the range of physical stress 
and strain such as would influence the disease”, and that the time interval be- 
tween 1940 and the date of death disposed of any causal relationship between the 
duties performed by the deceased in 1940 and the “onset of coronary thrombosis 
a year later”. They therefore attributed the death wholly to natural causes. 

Powerful criticism of this view was made by a medical expert adduced for 
the claimant, and it seems to us that these criticisms are unanswerable. On the 
Ministry’s own showing the thrombosis is only the fatal culmination or climax 
of a process which is influenced by stress and strain, and the strain did not end 
in 1940 but continued until the deceased collapsed. The search is not for the 
cause of “the onset” of the thrombosis, for that, in the words of the claimant's 
expert, is only the snapping of the worn rope. The question is whether the death 
was due to or hastened by a disease attributable to, or aggravated by, war serv- 
ice, and the disease is the atheroma which ends in the thrombosis. There is no 
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evidence on which in our view it could be held that the Minister has discharged 
peyond reasonable doubt the onus of showing that the war service played no 
rt. This is one of the cases in which the legal Chairman dissented, and we 
consider that he was justified in so doing. 
The appeal will be allowed, question 1 being answered in the negative and 
question 2 (which is not a question of law) being left unanswered. 


No. 7, 

This is another case of death from coronary thrombosis to which 8. 4(3) does 
not apply. The deceased a Major in the Argyll & Sutherland Highlanders with 
15 years service pre-war, was posted to the Middle East in May, 1943. No evi- 
dence was given as to the deceased’s employment prior to February, 1944. In 
February 1944 he was sent to Palestine in charge of Arab troops and in June 
he became second in command of a battalion and performed duties involving 
considerable strain and responsibility with long hours. During the summer of 
1944 he wrote several letters to his wife repeatedly complaining of the strain 
and worry in strong terms. On 22nd December 1944 he fainted during a training 
scheme, and died before admission to hospital from coronary thrombosis, his age 
being 39. 

The evidence of the Ministry was similar to that in Appeal No. 6, the con- 
clusion being that because the deceased's collapse was “not immediately or 
shortly preceded by any excessive stress or strain”, his disease pursued its 
natural course, uninfluenced by war service. This evidence was given without 
the Medical Services Division having before them the letters from the deceased 
to his wife. It appears to us to involve the same fallacy as appeared in appeal 
No. 6, viz: that the search is for the cause of the final fatal thrombosis, and 
that the enquiry should therefore be narrowed to events immediately or shortly 
preceding that climax. Even if the enquiry is so narrowed, the evidence does 
indicate that the deceased was during that period exposed to strain and worry 
by the conditions of his service. Further, if, as the Ministry maintain, the 
atheroma which culminates in the thrombosis is a gradual degenerative process, 
the claimant cannot suffer because of the surprising absence of all evidence as 
to the deceased’s service employment prior to February 1944, for there was no 
onus on the claimant to show that prior to that date her husband was exposed 
to strain. It would be remarkable if a regular army major in his thirties was 
exposed to no exceptional strain during four and a half years of war, and it was 
for the Minister to show what he was doing during that period. 

The Medical Member inter alia advised the Tribunal that “the effects on the 
heart of physical strain on persons suffering from atheroma was usually tem- 
porary and was restored by rest and did not materially accelerate the vascular 
changes characteristic of the disease.’ This is in contradiction of the evidence 
adduced by the claimant, and it appears to us that it may involve more than 
comment upon, or assessment of, that evidence but rather the introduction of 
entirely new and material evidence, which was not competent. Be that as it 
may, the arduous duties on which the deceased was engaged afforded no oppor- 
tunity for rest, and the physical and mental strain to which they subjected 
him continued till he died. 

In this case also the legal Chairman dissented, and we consider that he was 
justified in so doing upon the ground that there was no material entitling the 
Tribunal to hold that the Minister had discharged the onus of showing that the 
deceased’s death was not at least hastened by a disease attributable to, or at 
least aggravated by, his war service. 
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We prefer to rest our judgment on a finding to that effect rather than to 
answer the specific questions two of which are not so phrased as to bring out 
the real point, and the third of which is not a question of law. 


No. 8, 


This is a case of disablement due to duodenal ulcer, and it is covered by 
$.4(3). Aggravation is conceded but attributability denied. The claimant, a 
Bank clerk aged 37, enlisted in April, 1942, having previously suffered from 
no gastric complaint. In May 1943 symptoms of indigestion made their appear- 
ance for the first time, for which the claimant blamed Army food, irregular and 
sketchy meals, especially when on tank exercises which were frequent and 
sometimes by night. His condition worsened until, after X-ray examination 
which disclosed an active duodenal ulcer, “probably present for some time”, 
he was discharged in April, 1945. 

This is one of the cases in which the Chairman gave the Tribunal the advice 
about the “informed medical mind” with which we dealt in an earlier part of 
this Opinion, and this alone is sufficient to prevent acceptance of the decision 
of the Tribunal. The single point founded upon by the Minister and accepted by 
the Medical Member and by the Tribunal under the Chairman’s direction, was 
that “it is generally medically agreed that persons who develop duodenal ulcers 
have a latent constitutional predisposition, which may be aggravated by external 
factors such as irregular and unsuitable meals but can never be so caused.” 
As stated, this proposition appears to be barely intelligible, since there can be 
no quetsion of “aggravating” or “causing” a predisposition. However gener- 
ously it is construed, it raises the question of “predisposition” which we have 
already discussed. 

Once again the evidence in this case makes it difficult to understand how the 
Minister can concede aggravation without also conceding attributability, for the 
whole of the evidence is to the effect that the claimant was a healthy man on 
enlistment, and that the disease first arose after exposure to conditions of service 
likely to cause the condition which disables him. Further he has the benefit 
of 8.4(3). 

Question 1 we shall decline to answer, since by concession of counsel it is not 
truly raised. Questions 2 and 3 will be answered in the negative. 


No. 9, 


This case raises a multiplicity of points. It is covered by 8.4(3) and it re 
lates to disability for a skin disease. Aggravation is admitted but attributability 
denied. 

Prior to enlistment in December 1939 the claimant never suffered from any 
skin disease. In May 1941 he was issued with impregnated battle dress as anti- 
gas clothing. In August 1941 he reported sick with a rash diagnosed as scabies. 
Later in the same month, when he was in hospital, it was described as impetig- 
inous. In September it was described as Dermatitis. In February 1942 it was 
twice diagnosed as eczema and in the following month he was discharged for 
inter alia chronic eczema. The medical records also describe the condition at 
various dates as Dhobies Itch, strip dermatitis, a streptococcal infection, and 
ringworm making nine diagnoses in all. 

The evidence for the Ministry presented at the initial hearing before the 
Tribunal was that eczema is a common form of skin disease of frequent inci- 
dence amongst the civilian population and service persounel, and that the condi- 
tion arises in individuals who are constitutionally predisposed to skin disease. 
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We have already commented upon the question of predisposition, and upon the 
effect of a medical opinion of this kind. 

The hearing was adjourned for the purpose of obtaining additional records 
of the claimant’s treatment, and advantage was taken of the opportunity to 
have the claimant examined by a specialist, whose report dated 10th April, 1945 
may be summarised in the statement that it is far too late to determine now the 
actiology of the skin trouble or troubles contracted by the claimant. It is further 
stated in this report that it is well known that anti-gas clothing has been the 
cause of dermatitis. 

From all this we have no difficulty in concluding that there was no evidence 
upon which it could be held that the Minister had discharged the onus of nega- 
tiving attributability, or indeed any onus. The decision of the majority of the 
Tribunal, from whom the Chairman once again dissented, was that eczema was 
a disease to which the claimant was constitutionally predisposed, which had 
arisen during service, and which had been aggravated thereby, but was not 
attributable thereto. We content ourselves by saying that the Chairman’s 
dissent was abundantly justified. Both questions will be answered in the nega- 
tive but we note that question (2) is in error in referring only to the onus 
under 8.4(2). 


No. 10, 

This is a case of disablement by schizophrenia covered by S8.4(3). It is 
susceptible of brief disposal. The claimant’s military career was singularly 
uneventful, for, after his preliminary training for 6 weeks, he served as an 
officer’s batman for 6 months until admitted to hospital suffering from impetigo. 
While there his behaviour became eccentric and bizarre. Schizophrenia was 
diagnosed, and, after the symptoms had disappeared, he was discharged appar- 
ently cured on 21st April, 1944. 

The medical evidence for the Ministry was to the effect that the condition 
depends mainly on constitutional and hereditary factors and is not normally 
influenced by external circumstances; and the decision of the Ministry was 
that a constitutional mental upset had developed and pursued its normal 
course uninfluenced by any service factor. There was no counterevidence. 

The Tribunal, accepting this unchallenged account of the nature of the affec- 
tion, found themselves unable to discover in the claimant’s service any factor 
capable of having casual of precipitated the disease. In our view they were 
entitled so to hold and to treat the case as one in which the onus on the Minister 
had been discharged, even in a 8.4(3) case. 

We shall answer Question 1 in the affirmative. Question 2 is hypothetical 
and need not be answered. Question 3 is not a question of law. 


No. 11. 


This is also a case of schizophrenia but it presents notable points of differ- 
ence from No. 10. It is covered by S.4(3). 

The claimant enlisted in February 1941 and was involved in certain inci- 
dents in the London blitz, his billet being set on fire, as a result of which he 
was “shaky and frightened”. He was then sent abroad to Nova Scotia where he 
claims to have suffered strange experiences, the authenticity of which is doubt- 
ful, for it seems that his mental condition was by this time affected. He re- 
turned to this country as one of the crew of a ship’s A.A. battery, and may have 
suffered further. unpleasant experiences on the voyage. In October 1942 he was 
admitted to hospital suffering from Schizophrenia of the paranoid type and was 
discharged as unfit for further military duty in January, 1943. The medical 
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officer in charge of the case reported that under civil conditions he might 
settle down but that under stress he would rapidly become more obviously 
psychotic. Since his discharge the claimant has worked first as a van porter 
and latterly as an upholsterer. 

One of the main difficulties in dealing with the facts is to know how much 
to believe, as the Tribunal have informed us that the personal details rest 
solely on the claimant’s testimony, and the medical evidence indicates that this 
story was not coherent nor wholly reliable. In particular the claimant as- 
signed as one source of worry and anxiety the fact that he had discovered that 
he was an adopted child and that his real mother had been for years in a mental 
hospital: but whether this is true or not is not plain. " 

The decision of the Tribunal was given under the direction that the matter 
was one for the “informed medical mind” and this, for the reasons already 
explained, vitiates the decision. In addition, the medical member advised 
the Tribunal that there was a family history of mental abnormality “which is 
of significance”. We do not understand to what this applies unless it be to the 
claimant’s own story about his real and adoptive parents, the truth of which 
is unconfirmed and which may be a delusion. 

As it is not clear from the stated case what facts were accepted by the Tri- 
bunal as having been proved, and as it is apparent from the case that the 
Tribunal as a whole never applied their minds to the proper question before 
them, we shall answer question 1 in the negative and remit to the Tribunal 
to consider the evidence afresh in accordance with the directions as to their 


duties set out in the earlier part of this Opinion, and to report their decision 
with the reasons therefor. 


No. 12, 


This case falls under s. 4(3) and relates to disability from Hysteria. The 
claimant who enlisted in June 1940 was on duty in March 1941 when a British 
bomber crashed and when he had to assist in removing bodies from the burning 
wreckage. This experience had immediate nervous effects and about a month 
later he developed Functional Torticollis, a form of hysterical conversion. He 
had suffered from Torticollis some years before but the condition gradually 
passed away. The physical symptoms which developed in 1941 were improved 
by treatment but recurred more than once, and the nervous condition persisted. 
He was discharged as unfit in January 1942. 

The Ministry’s medical evidence adduced to support refusal of a pension was 
based on the view that there is no causal connexion between the external event 
blamed by the sufferer (in this case the bomber crash) and his disability, the 
disability being the expression of a personality defect and of innate instability 
and immaturity, and the supposed causal connexion existing only in the mind 
of the patient. Against this the claimant cited various medical works for the 
view that the disability is the result of abnormally intense reaction to an emo- 
tional stimulus; that it frequently occurs in healthy adults after calamities or 
unendurable conditions; and that nervous shock frequently precedes the onset of 
the symptoms. 

The Tribunal’s decision was based on the reason that the claimant’s condition 
“was related to the bomber crash but only because of his low intelligence and 
neurotic disposition”, that these factors were inherent in him and not caused by 
war service, and that the “essential cause” of the disability was his own per- 
sonality, the bomber crash being incidental. 

In criticism of this line of approach we refer to our initial observations on 
the subject of predisposition and of the meaning of “attributable”. The Tribunal 
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have misdirected themselves in ignoring the relation which they found between 
the bomber crash and the disability solely because of the claimant's low intelli- 
gence and neurotic disposition, and in putting to themselves the question as to 
what was the “essential cause” of the disability instead of asking whether it 
was attributable to, or aggravated by, war service. The admission that the 
claimant had previously suffered from the same complaint is of importance and 
justifies the denial of attributability. But as regards aggravation, there was no 
material on which it could be held that the onus on the Minister was discharged. 

We shall answer Questions 1 and 2 in the negative, so far as aggravation is 
concerned. Question 3 is not a question of law, and we were not asked to answer 


_ Question 4. 


No. 13, 

This case deals with disability from Schizophrenia S.4(3) does not apply. 
Aggravation has been conceded. 

The claimant who enlisted in the R.N. Boy Service in 1937 has had a strenuous. 
active service career. On or about 3rd September, 1939, (the date is uncertain) 
he was on the China Station serving on H.M.S. Kent when, at an age of about 
15, he witnessed the aftermath of a Chinese massacre, to which not unnaturally 
he attributed effects upon his nerves. In 1940 he was frequently in actioén on 
HLM.S. Kent in the Mediterranean and was subjected to numerous air attacks and 
once torpedoed, when he was one of the three volunteers who got out the bodies 
of victims from between decks. In 1941 on H.M.S. Suffolk he took part in the 
chase of the Bismarck and was thereafter engaged on the arduous work of the 
Western Patrol for 16 months. In late 1942 and 1943 he was based in North 
Africa and trained as & commando, Alarming experiences attributed to this 
period are not fully vouched. Up to this date 6 years after enlistment and 
despite a most adventurous service history, there is no record of any nervous 
disease. He was then only 2) years of age. 

In March, 1943 he was admitted to hospital suffering from what was later 
diagnosed as Schizophrenia, at one stage in acute form, and though his condition 
improved he was discharged in November, 1943. His later history showed that 
he had more than once relapsed, and at the date of the Hearing he was in 
hospital unfit to give evidence. There is no family history of mental instability, 

The Ministry gave in support of their refusal of attributability the evidence 
of constitutional predisposition and “inherent mental make-up” which we have 
already commented upon. They further based their decision upon “clear evi- 
dence that the appellant was psychologically unstable before his service”. 
There is no such evidence. 

The case was put to the Tribunal by the legal chairman in the direction about 
“the informed medical mind’ to which we have already adverted, and the Medical 
Member adyised the Tribunal substantially in the same sense as the Medical 
Services Division of the Ministry. 

The reason given by the Tribunal for their decision is remarkable in this 
respect that they admit that to “the non-professional mind” the evidence raised 
“at least a doubt”, but the criterion being the significance of the evidence to “the 
informed medical mind”, they ‘‘felt obliged” to disallow the appeal on the ground 
that “on the generally accepted medical opinion Schizophrenia is not attributable 
to war service”. 

For the reasons already given we consider that such a decision so justified 
cannot be supported. We answer the Questions as follows: 1, 2 and 3 in the 
negative. On this view Questions 4 and 5 need not be considered. 
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No. 14, 
This is a case of diabetes mellitus to which Section 4(3) applies. The 


claimant, a clerkess in civil life, was called up for service in the ... F. in 
February, 1943 and served until her discharge in consequence of diabetes mellitus 
in March, 1944. The only incident capable of being described as exceptional] in 
her service career was that she failed in an examination as a Wireless Teleg. 
raphist and had to attend a further two weeks course. This experience is said 
to have occasioned her “considerable mental strain” and “great anxiety”. She 
was admitted to hospital two weeks after appointment as a Wireless Operator, 
and after treatment with insulin for three months was invalided from the 
Service. 

Conflicting medical evidence was presented to the Tribunal as to the possible 
causes of diabetes mellitus, and from this evidence it appears that the manifesta- 
tion of the symptoms may be precipitated by severe shock, accident and over- 
strain or great anxiety. 

The Tribunal, having weighed this evidence, reached the conclusion that 
there was no evidence of stress and strain in service severe cnough to be the 
precipitating cause of the claimant’s disability and disallowed the appeal, stating 
that they did so without reasonable doubt. 

It is not for us to assess or appraise the conflicting views. We are of opinion 
that no separate point of law is raised by this case and that there was material 
on which the Tribunal were entitled to base their decision. The questions of 
law will therefore be answered in the affirmative. 


No. 15, 


This is also a case of diabetes mellitus to which Section 4(3) applies, but 
in this instance, aggravation has been conceded and the issue is attributability. 

The appellant enlisted in the Royal Artillery before the outbreak of war at 
the age of 20. He served with the D.E.F. in France until May, 1940 and sub- 
sequently served in the North African campaign and in the Middle East, where 
he was stationed from December, 1943 until May, 1944. Until February, 1944, 
he suffered from no illness or injury, but during that month, he was admitted 
to hospital in Egypt suffering from diabetes mellitus, in consequence of which 
he was discharged as permanently unfit in November, 1944. The physician in 
charge of his case reported that the disease was “of recent origin’, and that 
the symptoms had developed rapidly while in service in Egypt. 
' ‘The medical evidence adduced for the Ministry was to the effect that diabetes 
mellitus is known to occur in individuals in whom there is an inherent pre- 
disposition to its development. The conclusion of the Ministry was that in view 
of the “purely constitutional nature of the disease, it could not be certified that 
its origin was primarily determined by service conditions.” We pause to observe 
that in this formulation the onus is inverted. 

The Tribunal, accepting the advice of the Medical Member, regarded the 
Ministry’s opinion as evidence “that the disease was of purely constitutional 
origin and that it could not therefore be attributable to war service.” In our 
view the Tribunal have erred by giving to the opinion of the Medical Services 
Division a wider meaning than it will bear and by proceeding upon a general- 
isation with regard to the nature of the disezse without due consideration of 
the facts of the case and of the significance of the term “attributable” as ex- 
plained in the early part of our Opinion. We consider that there was no ma- 
terial to justify the denial of attributability, especially in a case governed by 
Section 4(3) in which the condition in a previously healthy subject first emerged 
after some five years of strenuous active service. We shall answer the first 
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and second questions in the negative. Question 3 does not properly arise and 
Question 4 is not a question of law. In the view which we take of the case, 


it is unnecessary to answer Question 5. 
No. 16, 

This is a case of disability from osteo-arthritis to which Section 4(3) applies 
and in which aggravation has been conceded, the sole issue being attributability. 
The appellant, a labourer in civil life, who had never suffered from the com- 
plaint, enlisted in May, 1941 at the age of 46. He was employed in the R.A.F. 
as a Cook, in which capacity he had usually to work on floors which were so 
wet or damp that rubber boots had to be worn and he was habitually exposed 
to varying temperatures through draughts and heat from fires. The wet con- 
ditions were particularly severe between January, 1943 and June, 1944. Symp- 
toms made their appearance in January, 1944. In May, 1944, following an 
X-ray eXamination, “early” osteo-arthritis was diagnosed and the medical report 
dated 5th June, 1944, records that the duration of pain had been about six 
months and that the onset was during the early part of the past winter, that 
is, two and a half years after enlistment. In September, 1944, the claimant 
was discharged as physically unfit in consequence of osteo-arthritis. 

The only medical evidence adduced for the Minister may be summarised in 
the statement that “osteo-arthritis is a progressive degenerative disease, its onset 
is insidious and it may be present for a long time without giving rise to symp- 
toms. Exposure and strain may be aggravating features.” We pause to 
emphasize the generality of these statements and the fact that in both the word 
used is “may.” 

A special point arises in this case in respect that the Medical Member is 
alleged to have improperly supplemented the material before the Tribunal by 
adding fresh evidence in the following particulars—(1) that before osteo- 
arthritis could be detected by X-ray photographs it had to be present for some 
years, (2) that an appearance noted by the Radiologist showed that the disease 
had progressed to such a degree as to show bony changes and (3) that the word 
“early” in reference to a disease of slow growth and permanent character could 
properly be used to describe a condition present for some years. 

The Tribunal held that the onset of the disease was inevitable sooner or later, 
that its onset had been hastened by war service but that the opinion of the 
Medical Services Division, properly interpreted, excluded beyond reasonable 
doubt the possibility of the condition being attributable to war service. 

We are unable to discover in the material before the Tribunal justification 
for the conclusion that the Minister had discharged the onus incumbent on him 
in a Section 4(3) case. It is difficult to draw the dividing line between the 
explanation or assessment of medical evidence, which is the proper function of. 
the Medical Member, and the introduction by the Medical Member outwith the 
presence of the parties of new and material evidence for consideration of the 
Tribunal. In this instance, we consider that the Medical Member overstepped 
the line; but on any view of that matter and even accepting the Medical Mem- 
ber’s advice as competently before the Tribunal, we cannot find in the case 
warrant for holding that the onus on the Minister was discharged. The only 
proper conclusion from the evidence is that the claimant’s osteo-arthritis may 
or may not have been attributable to the adverse conditions to which his service 
exposed him, and, if so, the onus determines the question in his favour. We shall 
answer the questions as follows—1 and 2 in the negative and 3 in the affirma- 
tive. Upon this view, it is unnecessary specifically to answer Questions 4 or 6. 
Question 5 is not a question of law. 

This is the opinion of the Court. 
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Appellant 
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JUDGMENT 


‘ M 
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wR. JUSTICE DENNING: In this case Mrs. claims a pension by reason of the 

death of her husband, Captain of the Royal Engineers who had served 
in the regular Amy for many years, He was fit at the commencement of this 
war, served overscas in the Middle East for most of this war, from 

tice August, 1940, until October, 19, when he was brought back to this Country 

EA suffering from carcinoma of the oesophagus. He died on the 19th February,1945, 
from that disease, There is a compelling presumption in favour of his 

ry 1946, widow that it is attributable to wer service, but the Medical Services Division 
of the Ministry have put in evidence a medical opinion in regard to cancer. 
They give a general description of cancer; they say it is: "One of the 
commonest fatal diseases affecting both sexes in ordinary civilian life, and 
there is no statistical evidence that it is of greater incidence amongst 
members of the Forces than in the general civil population of the same age 
groups. The general consensus of medical opinion is that it is not caused 
or initiated by any factor of military service". Then, they go on to deal 
with other aspects of it.. 


Now, in this case, which is the seCond case of cancer that I have dealt 
with, it is urged that it is covered by the case of Bourns whichI decided 
earlier this year. But, in Bourne's case the medical opinion dealt 
specifically with carcinoma at the site then in question, It was carcinoma, 
in that case, of the colon. In this case it is carcinoma of the oesophagus. 
It has been pointed out to me by Mr. Crispin that under the Worknen's 
Compensation Act, there are some foms of cancer which are recognised as 
industrial diseases, and he urges that in those circumstances this medical 
opinion does not deal with the matter sufficiently specifically. It deals 
with cancer in general, whereas, in order to rebut this man's claim, the 
medical opinion really should deal with carcinoma of the very kind in 
question, carcinoma of the oesophagus. I notice that in Bourne's case the 
Tribunal and I thought that the opinion might with advantage have been supported 
by more detailed reasons. That applies all the more in this case. On the 
whole, inasmuch as cancer is a disease which so often occurs, and of which I 
am told the actual cause is unknown, it seems to me that it would be desireble 
for the Minister to obtain the opinion thereon of one or more of a pariel of 
independent medicel experts nominated by the President of the Royal College 
of Physicians. The Minister has power under the Warrant to take that opinion, 
and in view of the number of these cases it would be desirable to do so. 

In the circumstances I am going to remit this case to the Tribunal so that 
the Minister can do that and the Tribunal can reconsider the matter in the 
light of an independent medical opinion. 
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MR. JUSTICE DENNING: In this case Mrs. claims on account of her deceased 
husband for a pension for a period during which he lived. He was a second 
engineer on a transport, and the case comes under the Scheme in that regard. 

In May, 1940, when he was serving in his ship, she was attacked by Italian 
aeroplanes in the Red Sca, and as Mr, was proceeding to action stations 
he fell down the Engine Room ladder, The Tribunal said that it was not 2 war 
injury, or 4 war risk injury, within the meaning of the Scheme, They said that 
"falling down the Engine Room ladder is not a risk. peculiar to war time". They 
were quite wrong in their approach. It is only necessary to look at the 

Scheme which says that a war risk injury is o physical injury susteined at 

sea attributable, amongst other things, to the taking of measures with a view 

to avoiding, preventing or hindering enemy action against ships. This conduct 
of Mr. Constable's was clcarly such a measure. The Tribunal scems to have 
proceeded not on Section 2(a) but on Section 2(d) of the Scheme, and enquired 
whether falling down a ladder was abnormal, That was quite irrelevant in this 
case. It fell clearly within Section 2(a) and was a wor risk injury. 


The next question is whether the disease from which he subsequently 
suffered, otitis medic, was due to the physical injury then sustained. 
About 10 to 14 days after the fall Mr, began to suffer fram a 
discharge from the right car. Treatment could not be obtained until the ship 
arrived in Bombay, some four weeks later, ond then it was treated. The 
question is whether it was due to the fall. In such a question there is no 
onus on the man or his representative to prove that his disablement was directly 
attributable to the injury, and the benefit of any reasonable doubt on such a 
question is to be given to him. The Ministry really did not give any evidence 
on the matter. The Tribunal said: "The medical evidence is agninst the 
possibility of injury to the ear by the fall described", but there was no 
medical evidence to that effect at all, and having regard to the fact that 
there ws no onus on the man and he must be given the benefit of any recsoncble 
doubt, it seams to me that his case succeeds, 


It is to be noted that the Specialist who examined him noted down that 
the trouble started in Mey, 1940, with right otorrhoea, after a fell, which 
secms to impute that it wos due to the fall. The only doubt in my mind at 
oll is whether I should remit this case to the Tribunal so as to give the 
Tribunal an opportunity of heving further evidence upon it. But the hecring 
of this Appeal wis on the 23rd July, 1946, 2 time at which all the decisions 
which have altered the approach to these cases had been given. It secms to me 
that if the Ministry wished to prove that this was not due to the fall they 
ought to have adduced their evidence then. They did not do so, and, therefore, 


the Appeal is allowed. 


54722 O—60——57 
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dropped incendiary 


and had a finger blown off. She claims that her injury was a war injury within 
the Act and Scheme and gives her a claim to compensation. The claim was 
rejected by the Minister but on appeal to the Tribunal, the Tribunal found that 
it was a wor injury. The Minister appeals to me. 


The question in the case is whether the physical injury was "caused by" the 
discharge of the bomb by the enemy. It involves a consideration of the problem 
of causation, a problem which continually occurs in all branches of the law. 

I have had occasion to consider it under the Royal Warrant for Pensions when the 
question is whether an injury or disease is “attributable to" war service. It 
has occurred in insurance cases when the questi is whether the loss is a 
"consequence of" warlike operations. It has arisen in cases on the remoteness 
of damages The subject has been variously treated in the various branches of 
the lawe I have the responsibility of deciding it-finally in pensions cases, 
and the principles which I am about to lay dow are applicable both under the 
Personal Injuries Scheme and the Royal Warrante 


Much depends on the right approach. ‘The best way is to start with the 
injury and inquire what are the causes of ite Sometimes there my be a single 
causes More often there is a combination of causes. If the discharge of a 
missile or other event may be properly said to be a cause of the injury, that is 
sufficient to entitle the claimant to an award of a pension, notwithstanding that 
there may be other causes co-operating to produce it, whether they be antecedent, 
concurrent or interveninge It is not necessary that the discharge of the 
missile or other event should be 'the' cause of the injury in the sense either of 
the sole cause or of the effective and predominant cause. In many cases where 
there is a combination of causes, it is impossible to single out one cause as 
distinct from others, and any attempt to achieve that impossible task would lead 
to difficulties as the insurance cases amply show. All that is necessary is that 
the discharge of the missile should be properly speaking 'a' cause of the injury, 
just as in claims for breach of contract to provide a seaworthy ship, all that is 
necessary is that the unseaworthiness should be a cause of the 
Smith ee v. Black Sea & Baltic General Insurance Coe, 1940 Appeal Cases, 
pages or in cases of one damage caused by two separate torts, each 
tortfeasor is liable for the whole damage, as in North Western Utilities v, 
London Guarantee, 1936 Appeal Cases, pages 126-8. 


Another way of approach is to start with the discharge of the missile or 
other event and ask what are the consequences of it, but some care is required in 
this approach lest one is confused by analogies with cases of breaches of contract 
or of negligence, when it is not as a rule sufficient simply for the damage ar 
injury to be caused by the wrongful act. The defendant in such cases is not 
necessarily responsible for all consequences, that is, for all damage or injury 
of which the wrongful act is the cause, but only for certain consequences. 
Responsibility primarily depends in those cases on whether the damage or injury is 
of such o kind (irrespective of its degree or extent) as the defendant might 
reasonably be expected tobe «ble to farsoon. is vital in cases 
of contract; and also in cases of negligence, whether it be foreseeability in 
respect of the person injured as in the Pals Case (1928), 248 New York Appeals, 
page 339 (discussed by Professor Goodhart in fis Bese ate page 129), 
nee Seevena 1932 Appeal Cases, page 562, and or Bourhill v. 

1 8, 92, or in respect of intervening causes as 
ae Eevee, 1940, 1 King's Bench, page 507, and Woods v. Duncan, 1946 Appeal 

8, pages 401, 14.21 and 442. It is doubtful whether In re Polemis, — 

3, King's Bench, page 560 can survive these decisions. If it does it is oly in 
respect of neglect of duty to the plaintiff which is the immediate or 
precipitating cause of damage of an unforeseeable kind. In pension cases, 
however, foreseeability is irrelevant. It does not matter what the enemy who 


An enemy aircraft in the ¢ hours of the ed February, 19 
bDambe on Cnortsey. uncxp odea Dombs 
intcr taken home D bis boy and 
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discharged the missile might reasonably have oxpected to occur or what the 

War Department (vho accepted the mon for service) might reasonably have expected 
to happen. . The award of a pension depends on causation and causation alone. 
Onee the test of foreseeability is r¢éjected, the test of causation is to be found 
by recognising that causes are different from the circumstances in or on which 
operate. The line between the two dopends on the facts of each case. I will 
give some illustratios:- 


One: When the discharge of the missile or other event is the inmediate 
or predipitating cause of the injury, it is a ‘wer injury' notwithstanding 
that there wos some other antecedent or concurrent cause also operating. 
For instance, if a man refused to obey orders to take shelter on an air- 
raid warning, and was in consequence hit by a bomb, his.own conduct would be 
a cause of his injury but the impact of the bamb was also a cause and the 
injury would be a ‘war injury’. So also in cases under the Royal Warrant 
when man sustains a hernia by reason of an accident on service, which wos 
not of such severity as to have caused the hernia, had there not been an 
inherent wealness predisposing him to rupture, the accident in service is the 
immediate or precipitating cause, the inherent wealmess is the antecedent or 
coneurrent cause, but nevertheless the proper finding is that the rupture is 
‘attributable to' war service (Richards v. Minister of Pensions (Pensions 
Reports page 155))e A parnillel exists in cases of tort (In re Polemis, 
1921, 3 King's Bench, page 560). 


Two: Where there is a cause intervening between the discharge of the 
missile and the injury, it is still a ‘wor injury' unless the discharge of the 
missile is.so remote as not to be a cause at all. For instance if an 
unexploded bonb is taken up by a bonb disposal squad and explodes as it is 
being taken away along an uneven road, the injuries to the members of the ( 
squad and bystanders are all caused by the dropping of the bamb notwithstanding ; 
the intervening cause. A parallel exists in tort, H S v. Harwood, 1935, : 
1 King's Bench, page 146, The Ordpesa, 1943, page 22. IF the bab is | 
removed to a remote place and there exploded, and the noise of the explosion 
frightens a horse same miles away and the horse treads on the carter's toe, 
the injury is 2 'wor injury' because the original dropping of the borb by the 
eneny was a cause of the injury, notwithstanding the numerous intervening 
causes and notwithstanding that the injury was one which could not reasonably 
be foreseene So also if a house is damaged by the blast of a bomb, anda 
workman engaged on the repair of it is injured by the collapse of a floor, 
the injury is ‘coused by' the impact of the bomb, notwithstanding the 
intervening action of the workman in walking on the dangerous floor and his 
voluntary acceptance of the risk involved in it (Taylor ve Sims, 58 Times 
Lew Reports, page 339) 


Three: Even if the intervening cause is the negligence or wrongful act 
of the injured person or o third party, the injury my be still o ‘war injury'. 
For instance if a bamnb explodes as it is being taken away, either by 
miscalculation or error of judgnent of the bomb disposal squad, or by their 
negligence or the negligence of some other user of the highway, the injuries 
sustained by members of the squad or by bystanders are all caused by the 
original dropping of the bamb as well as by the other intervening cause. 


Ifa S on wor department land and is injured by a minefield, the 


Smith : COs, Ve Black Sea Baltic 1 Insurance 
Appeal Cases, pages 
page 76). 


Four: When en intervening or extraneous event is so powerful a cause 
that the dropping of the bomb ceases to be a cause at all but is only part of 
the circumsts:.ces in or on which the, cause operates the injury is not a 
‘wor injury'- For instance if an énemy cannon-shell, after passing 
various hands comes into the possession of a worlamn who out of curiosity 
saws it at his bench, and it explodes, the 'cause' of the injury is the man's 
own conduct. The original firing of the shell by the enemy is not a cause 


pany, 1940 
bate Division, 
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of the injury but only part of the history. (sai ve Davey Poon, 1943, 
4 All England Reports, page 266). So also ifa y the blast 
of a bomb, and five years later a customer is Five by the fall of ao ceiling 
which is tracenble to the damage, the 'causes' of the injury are the failure of 
the proprietor to see that the theatre was safe and his invitation of the public 
to it in its existing conditio. The dropping of the bomb is again not a 
‘cause' but only part of the history (Pope v. St. Helens Theatre, 62 Times Law 
Reports, page 558). That case shows thet in 4 train of physical events the 
lntest event is not necessarily ‘caused by' the first event. (A parallel 
exists in cases of tort, Buckner v. Ashby & Horner Ltd., 1941, 1 King's Bench, 
pege 321). Another instance is when, = ist a soldier is on service, his wife 
goes off with another mn and in consequence the soldier is reduced to a 
chronic anxiety state. The disease is then attributable not to war service 
but to the wife's personality and conduct. (i. v. Minister of Pensions, 196, 
2 All England Reports, page 501). It may be that if the soldier had not been 
separated fran his wife by wer service, she would not have been unfaithful and 
he would not have suffered, but that does not mean that the war service is a 
‘cause' of the disease, and that is so, even though on an average wives are 
more likely to be unfaithful when they are separated from their busbands than 
when they arc not. Persons may be more likely to be involved in an accident 
in a London strect than in a comtry road, but the cause of an injury in any 
particular case is not the visit to London but the negligence of some one or 
other. Instances can be found in cases of tort of an intervening cause 
The San Onefre, 1922 Probate, pages 243 and 253) or an extraneous event 

son, Cases, pages 449 and 461) being so powerful a cause as 
to reduce the rest to part of the circumstances in which the cause operates. 


The only case which is inconsistent with the principles I have stated is 

Greenfield v. The London and North Eastern Railway, 1945, King's Bench, page 89. 
In that case the eneny dropped a et ten minutes past nine on 4 railway line, 
it made a crater and dislocated cammnications. A Signalman, after telephoning his 
superior officer, directed a train driver to proceed at caution. He did so and at 
a quarter to ten the engine fell into the crater and the driver was killed. The 
Railwey Company admitted negligence in directing the driver ‘to proceed and the 
Court of Appeal held that it wes not a 'wer ingury'. ‘Their decision seems to 
proceed on the basis that unless the impact of the bomb was the immediate and 
precipitating cause of the injury, it could not be a 'war injury', or at any rate, 
that, if the neglect of a third person intervened, that sufficed. They seem to 
have approached the statute in the same way as the Court of Appeal did in Adams v. 

lor, 1944, King's Bench, page 750, namely, that it was not the intention 

gislature to take away the right of the injured party to sue a wrongdoer, that is 
in Greenfield's case, the Railway Campany. Since that time Adams v. Naylor has 
reached the House of Lords = 191.6 Appeals Cases, page. 5.3. 8 s made it 
clear that that appronch of the Court of Appeal to the statute was wrong. He said 
that that view "fails to take sufficiently into consideration that the primary 
object of the Act is not to take away rights of compensation but to make provision 
for compensation under a scheme which would cover large numbers of civilians who 
would otherwise not be compensated at all", In oe Ve linger the House of Lords 
held that the injury wos ‘caused by' the use of standing the 


intervention of a wrongful act by the person injured. After ion it 
t seems to me tha eenfieli's case, - 


MEST Etand with the tothe of Lords in Adams v. Naylor 
therefore, not bound to follow it. hen inet 


Relieved of Greenfield's case, and applying the principles that I have stated, 


T hof 


DAP ERE os the appeal. 
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(No. of Judgment in Ministry Register 
Royal Courts of Justice 
A Wednesday, 11th Decenber, 1946 
King's Bench Division 
Before: 


Mr. Justice Denning 


PENSIONS APPEAL TRIBUNALS ACT, 1943 


X.Y. 
-v- 


MINISTER OF PENSIONS 


JUDGMENT 
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MR, JUSTICE DENNING: In this case I allowed the matter to be put in the list 
without the name of the appellant because the relatives of the deceased man were 
so distressed about the case itself that it would embarrass thea if the none were 
made public, It was a case for similar reasons which I allowed to be argued by 
submission in writing. The facts are set out in a case stated. The man now 
deceased joined the Amy in 1940, and he went home on embarkation leave in 194.2, 
prior to going overseas. During this leave his fiancee tried to persuade him 
to marry her prior to going overseas, but she was unsuccessful, After his 
return to his unit after his leave his fiancee wrote and broke off the engagement. 
with him and four days later he shot himself with his Service revolver, There 
was a Court of Inquiry which found that he met his death by his own hand while 
the balance of his mind was disturbed. There was no reason to suppose that he 
net his death accidentally. Prior to shooting himself he had written three 
letters, one to his comuanding officer, another to his father saying goodbye, 
and a third one to his fiancee, 


The Tribunal found that the death of the deceased was not due to his war 
service, The questions which they put forward for my determination are, firstly, 
whether they were correct in accepting as evidence the statements of the witnesses 
and the finding of the Military Court of Inquiry and, secondly, whether the death 
was attributable or not to war service. The contention on behalf of the 
appellant is that "the facts disclose that death took place within the confines of 
a military camp as the direct result of 2 bullet discharged from a Service revolver 
with ammunition also supplied by the military authorities and that this took place 
at a time when the deceased was under the orders and subject to the discipline of 
the military authority". On behalf of the Ministry it was contended "The fact 
that he was issued with a service revolver and ammunition was no more than an 
occasion for his turning them against himself; it was not the cause of his so 
doing. Similarly the fact that he was subject to service supervision and 
control was no more than the temporary’ background of his life; it was not the 
cause of his deciding to cammit suicide. This cause is to be found solely in 
the trouble with his fiancee, a factor which was entirely extrinsic and unrelated 
to his Service life". 


On the first question, in my opinion the Tribunal were entitled to accept 
as evidence the proceedings of the Military Court of Inquiry. Although they 
would not be admissible in an ordinary court of law, they have probative force 
and could be admitted by the Tribunal. 


On the second question, in the recent case of the Minister of Pensions 
v. Chennell, I have dealt with the question of causation, This case, on its 
facts, seems to me to fall within the fourth category which I mentioned there, 
namely, where an intervening or extraneous event is so powerful a cause that the 
other circumstances are not causes at all but only part of the circumstances in 
or on which the cause operated, That is, in my judgment, the position here. 
The cause of this man's death was the letter written by his fiancee opernting 
in the conditions of his own mental :ake-up. The circunstances of the revolver 
being a military revolver and his being on service at the time, were only part 
of the circumstances in which that cause operated, Therefore, on the principle 
which I stated in Chennell's case, the Tribunal were right, in my judgaent, in 
holding that this death was not due to war service. The appeal is, therefore, 


dismissed, 


MR, CHAPMAN: I do not know whether the appellants will have incurred any costs, but as 
they have been dealing with the matter entirely by themselves, I wondered whether 
some steps night be taken to indicate what they should do in the event of their 
having incurred any »osts, beccuse they are entitled to their costs. 


MR. JUSTICE DENNING: . Yes. The decision which I have announced will be communicated 
to them. It would be desirable that the reasons which I have indicated should be 
coriunicated to the: and if there are any costs which they have incurred they 


will be paid. 
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TUBSDAY, 26th FEBRUARY, 1946. 


Ii THE HIGH COURT OF JUS'TICE 


KING'S BENCH DIVISIO. 


APPE..1S UNDER PENSIONS AVPEAL TRIBUNAL «CT, 1943. 


JUDGMENT. 


The Tréasury Solicitor, 
Storey's Gate, 


St.James Rark,S.W.1. 


) 
THE MINISTER Ge LONS 
SAME. 
SHE. 
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IN THE HIGH COURT 
KING'S BENCH DIVISION. 


ROY:.L COURTS OF JUSTICE 
Tuesday, 2oth February ,1946. 


APPEALS UNDER PSNSIONS APPBAL 4CT,1943. 


Between: 
Appellant 
and 
THE MINISTER OF PENSIONS. Respondent. 
Appellant 
and 
THE JiINISTER OF PENSIONS Respondent 
Appellant 
and 
THE LINDSTR OF PENSIONS Respondent 


MR. A. MELFORD STEVENSON,K.C.,and Mr. T.J.Kelly, instructed by 
Messrs.Fowler,Legg & Co.,appeared for the appellant Starr 


WR. W. GORMAN,K.C., and MR. G. GLYNN BlaCid:.GE, instructed by Messrs 
yee Teasos, Lewis & Mills (Agents for iicssrs.4erbort J.Davis, 
then & Munro,Liverpool) appeared for the Appellant Nuttall. 
MR. A, MELFORD STEVENSON, K.C.,and HR. F. R. McQUOWN, instructcd by Messrs 
Fowler, Logg & Co,appeared for the Appellant Bourne. 


THE HON,H.L.PaRizR, instructed by the Trvasury Solicitor,appeared 
for the Respondent. 


JUDGEMENTS 


MR. JUSTICE DENNING: ‘These shree cases bring into prominence the great asta tied 
brought about in tho latter half of 1943 in regard to war pensions, 
Proviously 4 claimant was not entitled to a ponsion unless thure was 

"good and sufficicnt cvidcenes that his disability was in fact attributable 
to war service" (sce Article 5(2) of the Royal Warrant of January,1943); 
but,at tho ond of 1943, thc position was radically chamged. By Article 4( 2) 
of the Royal Warrant of Decomber,19).3, it was oxprossly stated that "in no 
case shall thuro be an onus on any claimant to prove the fulfilment" of tho 
prescribed conditions.“and tho benefit of eny reasonable doubt shall bo 
given to the claimant." 


Before 
MR, JUSTICE DENNING 
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There is therefore now no burden on any claiment; to adduce evidence, 
He must, of course, make his claim,but it is the duty of the appropriate 
gervice department to submit to the ‘finister of Pensions all the evidence 
available, whether for or against the claim, including the claimant's 
medical history. The claimant may adduce any evidence he wishes, and the 
Minister may submit any medical question to a modical officer. Then,upon 
all the evidence, the Minister has to decide whether or not the discase is 
attributable to war service or the other relevant conditions are 
fulfilled. His function in this respect is quasi-judicial. He may be ablo 
to come to a determinate conclusion without reasonable doubt, but,if the evidence 
leave him in reasohable doubt, then the claimant must be given the benefit of the 
doubt. This means that he must not decide against the claimant-on a mere 
balance of probabilities. There must bo a real prepondorance of probability 
against him such as to cxclude reasonable doubt. That is a rule as to the weight 
of evidence which applies in all cases: but in one special category the Warrant 
introduces an additional clement in favour of tho claimant. 


: 
1 


By Articole 4 (3) of the Warrant of Decomber,1943 "where an injury or 
disease which has led to a member's discharge or death during war service was 
not noted in a medical report made on that member #n the commencement of his 
war service" he is entitled to a pension "unless the evidence shows" that the 
prescribed conditions are not fulfilled. 


In cases falling in that category, therefore, there is a compelling 
presumption in favour of the claimant to which effect must be given unless the 
contrary is shown, That presumption takes the place of evidence. The effect 
of it is that the claimant succceds unless cach one of the prescribed conditions 
is negatived by evidence. The amount of evidence required is, again, a wal 
preponderanco of probability such as to exclude all reasonable ‘doubt. Tho 
evidence must show, by a real proponderance of probability, that tho discase was 
not attributable to war sorvico or aggravated by it as the case may be. 

The distinction between Article 4(2) and Article 4 (3) is that, in order to defeat 
a claimant, in casos under Articlo 4 (2) the cvidenoo against him must overthrow 
any evidence in his favour, whereas, in cases under Article 4(3), it must also 
overthrow the presumption in his favour. 

Anothor matter on which the Warrant of Docomber,1943, makes a change 
is the certifying authority. Previously the decision was entrusted to a 
medical officcr or board of medical officers appointed or recognised by the 
Minister. If they "“cortifiod"that the disability was attributable to military 
sefvico, the claimant was ontitled to a pension, but, if they did not certify 
he had no remedy, (See Article 2 (3), t,) and (5) of the Warrant of 
January 1943). 


But at the end of 1943 the position was changed. The decision is now 
entrusted to the Minister. If he certifies that the disablement is attributable 
to war service, the claimant is entitled to a pension. If he rejects the 
claim on the ground that it is not attributable to war service the claimant has 
a right of appeal to a Pensions Appeal Tribunal. Many of the claims involve’ both 
questions of fact and also medical’ questions, to say nothing of legal questions 
on tho interpretation of the Warrant. 


‘ 


In so far as they involve questions of fact or legal questions, the 
Minister must now decide these himself; but, in so far as they involve modical 
questions, ho must submit thoso questions to a medical offiocr or board of 
medical officers, and his ultimate determination’ must be in accord with their 
certificate, (Soe Article 2 (2) (b) and (4) of the Warrant of Decembor, 1943). 
For instance,if the certificate of the medical officer shows that the answor 
to the medical question was open to roasonable doubt, tho Minister must give tho 
claimant the benefit of thet doubt. The substantial change is that the 
certificate of the medical officers is now confined to medical questions and 
does not extend to entitlement. That is the province of the Minister or somo 
person acting under his directions. (Sce article 69 of tho Warrant of 
Decomber, 1943). 


If the Minister should reject the claim and the. claimant apneals to 
the Pensions Appeal Tribunal, the issue bofore the Tribunal is whether tho 
claim was rightly rejected. (Sce section 1 of the 1943 Act). The hearing of 
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the dppeal is a judioial enquiry. The chairman is a lawyer, and with him: 

sit a medical man and a service man. The appeal is a fresh hearing. The 
Tribugal have to see for themselves whether the prescribed conditions are 
fulfilled, and in so doing they must give to the claimant the benefit of 

Article u{2) and (3) of the Warrant, The Minister is the respondent to the 
appeal, but 4t is his duty to act impartially, 4e must put before the Tribunal 
all the relevant facts relating to the appellant's case. ~ Yhen a medical 
question is involved, therefore, it is his duty to submit to the Tribunal the 
gertifiocate of his medioal ofvicers on which he rejected the claim. Although 
he was bound to determine the matter in accordance with their certificate, the 
Tribunal are not so bound. They candisregard it in the light of other 

medical evidence, The evidence in the case may be given in doouments or 
orally, but every document must be made available to both sides and each sido may 
put on to any witness called by the other sido. (Sec Rules 12(6), 

43 and 14), 


If tho Tribunal allow the appoal, tho Minister must give a certificate 
of entitlement in accordance with the decision of the Tribunal on the matter. 
(See Artiele 4 (2) (a) of the Warrant of Decembor,1943). 


The cases before me show that the procedure I have outlines has’ not 
been followed in regard to matters which involve a medical question. Although 
tha Minister may have submitted the modical question to his medical officers 
and obtained their views, he has not submitted their ourtificate on it to the 
Tribunal. He has apparently adopted their views as his ow and embodied thom 
as his own views among the roasons for his own decision. By so doing he has 
made much trouble for himself, because thoir views as such de not appear, 
and his own views on a medical question cannot be said to be evidence. 


However wide a meaning is given to the word "evidence" in Articole 
4 (3), it is plain that only that is evidenoo which is logically probative. 
Speaking genoraly, opinions on a medical question are of no value unless th@y 
aro the opinions of medical experts, and, in order to have probative force, 
they should be authenticated by a medical man, Unless the views oxpressed 
in the reasons for the Minister's docision have boon so authenticated, thoy 
oannot properly be described as "evidenco" in any sense of the word;but, of 
course, if the appellant oxpressly or impliedly admits that the opinions are 
correct, tho admission itself is evidence, 


On rejecting the Minister's "Reasons" as vvidence, the Tribunals 
have om oocasion found thomselves without any ovidenco in support of the 
decision of the Minister, and the modical member, in that situation, has sometimes 
expressed an opinion ‘on the medical question in favour of tho Ministor's 
decision; but that, again, is not evidence, The function of the medical 
member, like that of the other members, is judical. It is not to supply 
evidence but to adjudicate on the:evidence. In so doing he will, of course, 
help the other members of the Tribunal to understand the medical evidence and 
assess its value, which is a very important function. Tk is impossible, 
however, to treat any independent opinion of his own,cxpressed privately to 
his oolleagues, as evidence, That woulld be contrary to the statutory rules, 
which are careful to sce that each ‘side is informed of the ovidence and given an 
opportunity to deal with it. (Sce sestion 5 (2) (3) of the Schedule to the Set 
and Rules 12 (6), 14 and 15.). von if his opinion is oxpressed orally to the 
parties at the hearing it cannot be considered as evidence, because he cannot be 
cross~examined upon it, as the 2ules contemplate a witness may be (see Rule 13) 
and an opinion oxpregsed at that stage gives tho parties no opportunity fo 
consider it or comment on it, as the Rulos contemplate they should have in 
regard to any medical advice received by the Tribunal. (See section 5 (3) of 
the Schedule and Rule (15). The Rules do not contemplate that the opinion of tho 
edical member -shall..be cyidenee, excopt the -one..case.. where the’ claimant 
consents to be medically e::rmined by him (Bos Rule 16) 

I find myself, therofore, in agroement with tho view oxpressed by 
Mr. Justice Tucker in Moxon's case, reportod in 1945 King's Bench Division, 
at page 490, subject to the qualification expressed by tho Court of Session 
in Taylor's caso to the effect that, whon tho claimant, by leaving the views 
of the Minister or medical member_unchallengod, oxpressly or implicdly admits 
the correctness of them, the admission is itself cvidencc. 
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Those being the principles, I proceed to consider the individual 
cases. 


This officer rejoined the Navy in October 1940, when nearly 66 
years old. In October, 1943, he was found permanently unfit for all naval 
service and discharged. His disability was recorded as glaucoma of right 
and left eyes. He claims on account of aggravation of glaucoma and also 
on account of aggravation of high blood pressure (hyperpiesia). It was 
glaucoma which led to his discharge. That disease was not noted in any 
medical report made on him on the commencement of his war service. In respect 
of glaucoma, therefore, articles 4 (2) and 4 (3) of the Yrder in Council — 
apply. The hyperpiesia did not lead to his discharge, and in respect of that 
disease Article only applies. 


In regard to glaucoma, the facts are that in May, 1943, he went into 
the Royal Naval Hospital, where it was reported that this officor's eyes are 
in such a condition that invaliding is strongly recommended. The condition 
has been aggravated by return to naval service and the carrying out of a 
post entailing worry and strain in an old man, He had no definite signs 
or symptoms of gleuccma prior to his recall to service." On the 13th 
Yetober 1943, on his discharge, he was seen by a surgoon conmander ophthalmic 
specialist, who reported that "his last post entailed a considerable amount 
of worry to him, and as worry is a well kmomm contributory faotor in 
glaucoma,and his eyes had not troubled him before rejoining, the condition 
is held to have beon aggravated by navel service", 


Nothwithstanding these reports by naval doctors, the Minister 
rejected the claim. His reasons were: "Captain invaliding disability 
is one of primary glaucoma, a pre-service condition of a slowly pragressive 
type. No acute attack occurred in service, and for these reasons the Minister 
is of the opinion that the condition is unconnected with service. The effect 
of worry, © point which has been raised, micht be to produce an attack of 
acute symptoms, but no such attack occurred." The Minister did not disclose 
the sourec of his views, which were, of course, in direct conflict with those 
of the naval doctors, 


Captain appealed, and challenged the Minister's statements. 
He said: "I respoctfully dispute the statement that no acute attack 
occurred in the service, sinoe such an attack occurred between December, 
1942, and April,1943." In support of his appeal he submitted a report from 
his own doctor, who had examined his eyes in 1943, 1944 and 1945, and who said: 
"Although it cannot be said that his glaucoma was due to naval service,I 
have no Goubt that his visicm deteriorated partly 15 2 result of the 
strenuous services in the Navy". 


4t the hearing of the appeal, therefore, the evidence was all one way. 
Captain had in his favour the presumption of Article 4 (3) and 
evidence from two naval doctors (one of thom an ophthalmic specialist) 
and his own doctor, a11 of whom had had him under observation and examined him 
with care. On the other side there were the unsupported statemnts in 
the decision of the Ministry. 


Secondly, with regard to hyperpiesia, Captain was suffering 
from hyperpi¢csia on the 28th May 1942. Shortly after his discharge in 
October, 1943,he became sewercly incapacitated by it. In February 1944, 
he had symptoms of a slight stroke, and his condition markedly doteriorated. 
The Minister rejected his claim for hyperpiesia. His reason was: . 
"This is a progressive condition secondary to arterial degoneration and 
associated with advancing years. There was no cardio-vascular catastrophe 
on service, not any acute onset of symptoms, and, in the Ministry's view , t 
therefore, this disability is unrelnted to service." 


Captain appealed and challenged the Ministor's statoments, 
He submitted a report from his ovm doctor saying: "I consider that tho most 


: 
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serious alteration in his condition as the result of naval service during this 

war had not been the change in his eye condition but in his blood pressure and 

its results. © There have been serious cerebral effects." Although in respect 

of hyperpiesia Captain Starr had no presumption in his favour, nevertheless 

there waS no onus on him, and he had the report of his ow doctor in his 
support. On the other side there was the unsupported statement in the 
decision of the Minister. 


The decision of the Tribunal was given orally on the 24th April 
1945, when the Chairman, in accordance with Rule 17, indicated their reasons 


pect in these words: "Wo have very carefully oonsidered this, but are afraid 
wo cannot find any set modical grounds supporting the contention that eithor 
hat of these complaints have been affected by service. We havo assumed 


throughout that he did strenuous service for his age. . Tho ground for 
objection is a medical one - strain does not worsen the condition, it either 


a. produces a catastrophe or it dovus not, and the appeal must be disallowed, 

“ Captain was dissatisfied with that docision as being orronoous 
in point of law and applied to the Tribunal for leave to appeal,which was 
granted. 

od In myiopinion the dvcision was erroneous in point of law, and for 


two roasons: (1) The Tribunal put upon the claimant an onus which was 
unjustified. The question was not whether there was “any set medical 

grounds supporting his contention" but whether thero wore any negativing 

it. (2) There was no evidonee to support the.docision, The view that 
"strain does not worsen the condition, it cither produces a catastrophe 

or it docs not"was not supported by the opinion of any medical man. The only 
basis for it was the Minister's decision or the modical member's advice, 
neither of which can boxyegarded as evidence; and,indecd,it «was in 
contradiction of the medical cvidence which was before the Tribunal. 


+s 


The Case Stated sets out a good deal of argumont in addition to 
‘ the facts, and I prefor to take the reasons given on the 24th April,1945, 
as the real basis of the decision, That was the docision with which Captain 
was @issatisfiod. If it was orroneous in point of law it cannot bo 
made good by the way the Case is stated. Tho function of the case Stated is 
to set forth the facts on which the decision was based. On those facts, 
when proper regard is hid to Article 4 (2) and (3), there was nothing 
sufficiont to negative the claim of aggravation. 


a: I therefore allow tho appeal, and the Minister must give a certificate 
of aggravation. 


This man was in the Territorial Army boforo the war, and on the 24th 
a August ,1939, was called out for military service. On the 15th October,1941, 
he was discharged from the Army. His disability was recorded as disseminated 
sclerosis, and that was the disease which led to his discharge. The discaso 
was not noted in any medical roport made on the man on the commenooment of his 
war service. Article 4 (3) of the Royal Warrant therefore applies. 


The Tribunal found that the cause of disseminntod solorosis is 
unknown, but the view generally accepted by the medioal profession is that the 
disease is due to an infection of the nervous system by some agent the nature 
of which is unknown, Although the cause of the disease is unknown, the 
evidence accepted by the Tribunal showed that "it is notoceable how often the 
first or successive attacks may follow one of many quite independent illnessos, 
such as jaundice, influenz. or bronchitis or a period of execptional mental 
or physical strain", and that "fatigue" overwork, intercurrent illnesses are 
known to influence the condition unfavourably." 


During service this man had boun subjected to oxtraordinary physical 
and mental strain and loss of sleop, and claimed that the disease was 
attributable to his war service. The Ministor admitted that the discase had 
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been aggravated by wor service, but said it was not attributable to wap 
service. Tho Ministor's reason was: "The clinical findings in the 
appellant's case, the course of his disability and tho known pathology 
of the condition afford no indication that any specific factor in service 
is responsible, and for these reasons tho Ministry consider that the 
disability is not attributable to service." 


That reasoning puts the burden the wrong way. The quostion was 
whether there was evidence that no factor in service was rosponsiblo, 


The claimant appealed to the Tribunal, who dismissed the appeal, 
on 14th Decomber,194,, and, in accordance with Rulc 17, gave their 
reasons,and gave them in writing. They also appear to have put tho 
burden the wrong way. They said: "From a medical point of view there 
is no evidence to support a claim of attributability." |The real question, 
of course, was whethor there was any ovidence to negstive attributability, 


The claimant was dissatisfied, and applied ror to appeal, 
which the Tribunal granted. Inasmuch as the cause of disseminated 
sclerosis is an infection of the nervous system by some unknowh agont, 
this was peculiarly a case in which the presumption availed the claimant, 
and there was little enough to rebut it. The Tribunal were, however, 
greatly influenced by the fact that "the disease is no more common in 
the Army than in civil life." 


Inasmuch, however, as that finding was feund solely on a 
statement made hy tho medical member, which was no% cvidenec, they should 
have disregarded it. Even if it was admissible howvur, it is difficult 
to sec what bearing it has. The evidence showed that the disease affacts 
particularly young adults in the prime of life and in otherwise normal 
health; and, when one remembers that the great majority of this age group 
were;; serving in the forces or in work in civil lifc involving comparablo 
risks, the fect that the disease was no:more common in one than the other 
leads nowhere. .« disease such as tetanus or tuberculosis may be no moro 
common in the Arny than in civil life, but that codes not prove that it is 
not attributable to war service. 


It scems to me plain that there wos no evidence to negative tho 
claim that the discase wns attributable to war survice. There was 
certainly not sufficient to rebut the presumption. 


I therefore allow the appeal, and . certificnte of attributability 
must issuc,, 


Captain served from Decembor,1940, unvil his death on 
7th September 1944. Tke disease which led to his de:th was cancer. 
It was not noted on sny medical report made on him on che conmoncenent 
of his service. Tho Minister rejected the widow's claim, and the Tribunal 
dismissed her appeal but granted leave to appeal. 


The guestion stcted in the Case is whether “here was sufficient 
evidence upon which the Tribunal could disallow the appcal. That means, 
in point of law was there any evidence recsonably sufficient to rebut the 
presumption in the claimants favour, 


The cvidence was that of one of tac Minister's medical officers, 
and was given in thir way. The Minister first prepared the following 
reason for his decision: "Carcinoma at this site arisus'in all walks of 
life and is in no wry peculiar to service ir the forms, Although in this 
case the disease become manifest in servico, in the iiinistry's view, 
tho light of modorn medical kmowlodge, there were no fnactors of the 
deceased's service in the present war which could havo played a part in thd 
onset or inevitable progression of the fatal discasc." Then tho Awards 
Division submittcd it to the Medical Services Division, saying: "Will you 
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please be good enough to say whether you agree in the terms of the final 
decision in this case." The “edical Services Department reported back: 
"Wedically agreed", signed by Dr.Sims. The Tribunal thought that the 
opinion of Dr.Sims might well, and with advantage, have been suported 

by more detailed reasons, and I agrec with them; but it is authenticated 
by a medical man and was, I think, evidenoe. 


Tho claimant did not adduce any evidence in answor, but argued 
that, as the aetiology (cause) of cancer is unknown, it was impossible 
for anyone to say with any reasonable degree of certainty that no 
factor or incident in the deccased's service had operated to cause or 
hasten the progress of the discasc. 


That was really an argumont going to the valuo of Dr.Sim's 
evidence, and was just the kind of point upon which tho Tribunal could and 
did take the advice of their medical momber, Upon so doing, the Tribunal 
rejected tho argumont. They pointed out that, while the precise 
cause of cancer may remain obscuro, there may bo adequatc material of a 
scientific or statistical naturo, as knowm to tho modical profession,to 
enable doctors to exclude oxtcrnal factors as having any influence ‘ 
upon the disoase in a case of this naturo. They were satisfiod that the 
opinion of: Dr.Sims was in accordance with probability and ropresonted 
good modicino, in:tho sonso that the groat majority of modorn dootors with 
any specialised knowledge of this disease would agrec with it. They 
thorofore dismissed the appeal. 


In my opinion thero was sufficient evidence before tho Tribunal 
to enable them tu come to tho conclusion they did, and I dismiss the 
appeal. 
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Ro ourts of stice. 


Friday, Ney 17th, 1945. 


In the High Court of Justice. 


King's Bench Division, 


Before: 
Mr. Justice Denning, 


APPZAL UNDER 


PENSIONS APPEAL TRIBUNALS ACT, 1943. 


and Mr, STSPHol CH 1 (instructed by the 


THE HON. HL. 2] 
Vreasury tor) appeared roi -he Minister of Pensions, 


Respondent. 


JUSTICE DEMING: 


In this case suffered 


an injury in February 1940, ana he left his service in the Arny 


in Merch 190. 


Later on, in 1942, he made a claim for a pension 


on the ¢round that he hac a cisability, namely, a right 


inguinal hernia, 


and it was said by him that that was sustained »; 
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reason of an accident in February 1940, when he was still 
gervinge In the course of an inquiry into the matter a 

vedical Board examined him and they accepted the history 

of the injury. 4. pension was awarded to him on the ground 

hat his condition had been “aggravated” by his service. 

chat means that a comparatively small pension was awarded 

to him. He appealed from that decision saying that his 
condition was not merely “agcravated" by-but was 

“attributable” to his service. The Ministry rejected the 
tppellant's claim for the following reasons:- ‘It is the 
Ministry's opinion that the incident in service was not of such 
severity to have caused the hernia, had there not,been an 
inherent weakness precisposing him to rupture, and in view of 
the constitutional nature of the condition, together with the 
Appellant's age, the disability is not regarded as attributable 
to service”, The Tribunal adopted the same view and 


rejected his appeal. 


iow in point of law that reasoning is wrong on the 
fece of it. Even if this man had an inherent weakness . 
precisposing him to rupture, that weakness was not the cause 
of the rupture. The cause of the rupture was the accident 
during his service, The weakness was only the condition on 
which that cause operated, It seems plain to me that the 
Minister and the Tribunal proceeded on the wrong basis. In 
point of law this disability was caused by war service and 
wos attributable to it. 


I therefore allow the appeal. 
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Royal Courts of Justice 
Thursday, 7th Noveuber, 1946, 
In the High Court of Justice 
King's Bench Division 
Before: 
ir. Justice Denning 


APPEAL UNDER PENSIGIS APPEAL TRIBUALS ACT, 193 


-v- 
THE OF PEYSIONS 


The lion. H.L. PARKER (instructed by the Treasury Solicitor) appeared 
behalf the Respondent, 


ZUDGEENT 
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yR, JUSTICE DENNING: In this case served in the Forces from 
the 4th September, 1941, until his discharge on the 27th December, 1945, and 
he was Gingnosed during his service os suffering from a complaint: called 
hydronephrosis. I have to decide in this cxse whether there is a compelling 
presumption in his favour that that is attributrble to war service, 


The singular thing is that when the matter came before the iedical Services 
Division they accepted the diagnosis of hydronephrosis, and, accepting it, 
they said it was not attributable to any foctor of war service. But when it 
came before the Tribunal they were advised by their Medical Menber that he was 
not suffering from hydronephrosis at all and because of that they rejected the 
avpeal, 


That ‘was not course which the Tribunal were entitled totake, In the 
ordinary way the Minister and the Tribunal mst accept the diagnosis of the 
disease for which the man is discharged, But if there is reason to suppose 
that that diagnosis has been wrongly made, there is nothing to stop the 
jlinister or the Tribunal from enquiring into the matter and getting independent 
advice, if necessary, upon it. Then if it appears that the diagnosis was . 
wrong, the matter can be treated on its true facts both by the Minister and the 
Tribunal, because the question is whether a pension is to be awarded for his 
disability. The fact that the diagnosis was wrong does not matter if in fact 
there is a disability which is due to war service, 


So in the circumstances of this case inasmuch as the Tribunal appear 
to have taken the view that the diagnosis was wrong, it was not open to them 
to reject the claim on that ground, What they ought to have done was to 
require further information or teke independent advice in accordance with the 
Rules, and then to decide what the real nature of the disease was, and deal 
with the case accordingly. I therefore send it back to them with that 
direction, 
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(No. of Judgment in Ministry Register 57). 
Royal Courts of Justice 


Thursday, 21st November, 1946, 


In the High Court of Justice 
King's Bench Division 
Before: 


Mr. Justice Denning 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
- and 


IN THE M.TTER OF AN APPEAL AGAINST THE DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


BETWEEN: 
appellant 
- and - 
THE MINISTER OF PENSIONS Respondent. 
Mr. STEPHEN CHAPMIN (instructed by the Treasury Solicitor) appeared 


for the Respondent. 


JUDGMENT. 
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wR. JUSTICE DENNING: In this case Mrs, claims a pension because her 


husband, Mr. » Gied in consequence, as she says, of a 
disease which is due to war service. He joined the Amy on the 15th August, 
1940, and he was discharged on the 27th November, 1944. He was put‘in 
category 4,1 on his enlistment, and eventwlly was discharged on account of an 
unusual disease called lymphadenoma or Hodgkin's Disease, It was that disease 
and the consequences of it, among other causes, from which he died. ‘The real 
question is, whether it is proved that that disease was not attributable to 
war service. It is a case in which there is a compelling presumption in the 
man's favour. Indeed, he put it in this way himself when he lodged his appeal 
before he died: "When I wes in the Forces I always played football for my 
regiment, which will speak for itself, and I was in the best of health, and I 
am of the firm opinion that o man who served his Country for four years and 
joined up 4.1, discharged Grade E is entitled to some consideration." He was 
unable to follow his employment and he has since died. 


Dr. Donald the Ministry doctor who gave the opinion of the Medical 
Services Division said, as to this disease lymphadenoma; "It is generally 
recognised that the condition is one which arises and progresses independently 
of external factors, it is insidious in onset, occurs among civilians and is 
in no way peculiar to service personnel", That is oll that he saw about it. 
Before the Tribunal, apparently, text books were cited and an opinion of a doctor 
wes quoted. I see nothing wrong in that course as long as reasonable 
opportunity is given to each side to deal with them. The Tribunal having 
considered oll the matter and the advice of their medical member, was of opinion 
that the Ministry doctor's opinion should be accepted. If the matter stopped 
there, there would be no ground for interfering with the decision of the 
Tribunal, because on o medical question, advised as they are by the medical 
member, this Court will not interfere simply because there is o conflict of 
opinion, unless the conflict gives rise to reasonable doubt. The matter is 
essentially one for the decision of the Tribunal, so long as they have directed 
themselves properly in law, that is, they must have regard to the relevant 
presumption. 


Have they had such regard in this case? They said that Dr. Donald's 
opinion, that is, the Ministry doctor's opinion, was supported by the views 
expressed in Conybeare's Practice of Medicine. The passage to which they refer 
and which they quote from that book says: "Hodgkin's Disease occurs more 
frequently in males than in females and is particularly prone to attack its 
victims during adolescence or early adult life. Nothing is known as to the 
circumstances favouring the development of the disease, which occurs with equal 
frequency among rich and poor, and no Country or climte seems exempt". It is 
plain to me that there is a vital distinction between Dr. Donald's opinion and 
the passage from Conybeare's book. According to Dr. Donald's view, the 
condition is one which arises and progresses independently of external factors. 
If that is established of course, the presumption is rebutted, But Conybeare's 
book says that nothing is known as to the circumstances favouring the development 
of the disease. That is very different from Dr. Donald's opinion. According 
to Dr. Donald sufficient is known, at all event, to say that it is independent 
of external factors. It seems that the essentiab difference between the two 
is that whereas Dr. Donald's view would rebut the presumption, Conybeare's 
opinion does not. 


Toking it further, the representative of the British Legion quoted one book 
by Rice which said of the disease. "Its causation is unknown. By some it is 
placed cmong the microbic infections, and by others among the neoplasmata". 

Thet is saying the same as Conybeare that the cause is unknown but adding that 
by some it was placed as a microbic infection. If it is an infection picked 
up somewhere on service, it is plainly due to war service. The British Legion 
representative also quoted the opinion of another doctor given in another appeal 
to the effect that an officer who had developed Hodgkin's disease, that is, 

this disease of lymphadenama, following service in the Middle East might have 
had his powers of resistance to infection weakened following that service. 

That doctor seems to have assumed that it might be placed amongst diseases 
caused by infection, 
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It appears therefore, that what Conybeare was saying was simply that TO thiy 
was known as to the circumstances, Certainly, it would be wrong to interpre 
‘s book as supporting Dr. Donald's opinion. From the faot that this 
Tribunal has said that Dr. Donald's opinion was supported by the views express, 
in Conybeare's Practice of Medicine, it seems to me that they must have misding, 
themselves in point of law as to this compelling presumption. They must real}; 
have said: "If nothing is known about the disease, the case is not proved by y 
man", whereas, of course, in truth if nothing is known about the disease, the is 
presumption is not rebutted by the Minister. This Appeal, therefore, is alloy 


tt 
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(No. of Judgment in Ministry Register, 


Royal Courts of Justice 


In the High Court of Justice, Fri th 46 
King's Bench Division, 
Before: 


Mr, Justice Denning 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
- and = 


IN THE MATTER OF AN APPEAL AGAINST THE DECISION OF THE 
PENSIONS APPEAL TRIBUNAL, 


BETWEEN; 


Appellant. 


- and 


THE MINISTER OF PENSIONS Respondent, 


he Hon, H.L, PARKER (instructed by the Treasury Solicitar) appeared for 


the Respondent. 


ZUDGMENT 


Mr, JUSTICE DENNING: In this case served in the Army for four years 


and then he was discharged, He was discharged in April, 1944, and the reason 
noted down at the time was that bis services were no longer required for the 
purpose for which he enlisted, If that was the only mtter which led to his 
discharge there would be no compelling presumption in his favour; but looking at 
the medical history, it seems to me that an injury or disease may have led to his 
discharge, If so, then, notwithstanding the entry in the record, the fact that 
an injury or disease led to his discharge would bring Article 4 (3) into operation, 
and he would have a compelling presumption in his favour, The Tribunal said that 
there was no compelling presumption in his favour, I think they were acting on 
what was recorded as the formal reason for discharge, It is not right in law that 
the mtter should be concluded by the formal entry, The facts should be examined 
to see whether the injury or disease did in fact lead to his discharge and if it 
did, then he would be entitled to the benefit of the compelling presumption, 


Apart from that point, which alone is sufficient to justify a remission of 
the case, this is a case of lumbar fibrositis. There is a history of lumbago 
before the war, and, it is quite possible that the disease was not attributable 
to war service, but at most, aggravatavated by it, The medical opinions were 
given however before the legal position had been cleared up, — it is agreed on 


both sides that it is more satisfactory that, as it is going ba it should go back 
also on that point. Medical opinions san be given dealing vith just 


inherent predisposition or weakness or neuer: it is a case where the disease, in 
fact, existed before the war, although latent, It is remitted, nccordingly, 
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(No. of Judgment in Ministry Register, 


in the High Court of Justice, 


King's Bench Division. 
Before: 
Mr. Justice Denning 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
- and - 


IN THE MATTER OF AN APPEAL AGAINST THE DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


BETWEEN: 


Appellant 
- an - 
THE MINISTER OF PENSIONS Respondent 


The Hon, Helis BARKER (instructed by the Treasury Solicitor) 
appear or the Respondent. 


JUDGMENT 


Royal Courts of Justice, 
Thursday, 10th July, 1947, 
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wR. JUSTICE DENNING; Mr. was in a company of the Buffs, all of 
whom had their homes in Folkestone, where the canpany was 
stationed in 1940. There was no available accommodation in barracks, 


Sa comps or in requisitioned premises, so, the men were billeted in their 
own homes, and were granted ration and billeting allowances, 
Sak Mr. » on the 26th April, 1940, had 2) hours! leave, He spent 


the night at his own home which he knew well, having lived in it 
for the preceding twelve months. At half past two in the early 
norning he went from his bedroom across the landing to the lavatory 
and, on his return, he mistook the entrance to the staircase for 
that of his bedroom and he fell down the stairs and fractured his 
skull. That has left him several troubles, deafness and so on, 
and he claims a pension. It is said on his behalf that, if he 
had been in barracks and had such an accident, he would have been 
entitled to a pension: or if he had been billeted anywhere other 
than his home and had such an accident, it would have been held 
attributable to war service, Why, then, it is said, should he 
not also be so entitled when billeted at his own home? In my 
judgnent where an accident or misadventure is one which occurs in 
the man's own personal sphere, it is not attributable to war 
service. In this case, although he was billeted at home, that 
billeting had no causal relation at all to the accident. It was 
simply a mistake or misadventure, entirely person to him, in his 
own home, as the result of which he broke his skull. It seems 

to me that the war service played no part in this accident at all. 
The distinction between this case and those which were mentioned 
is that if this man was billeted at sane other house then, the 
structure and conditior of that house (where he would be compelled 
to be by virtue of his war service) would be a causal factor in 
the injury, and he would have a pension in that case unless the 
injury was proved not to be due to war service, In this case it 
is quite clear that the billeting had no causal relation to 

the accident at all. 


It is said,also, that if this man had had an accident whilst 
travelling to and fran home on short pass he would have been 
granted . pension. That may be. That is the practice under the 
White Paper, Command No. 6459, but that is a very different case 
from this. In this case I an satisfied that the Tribunal were 
entitled to find that it was not attributable in any way to war 
service. The appeal is, therefore, dismissed. 
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Royal Courts of Justice 
Friday, 25th 1 


In.the High Court of Justice 


King's Bench Division 
Before; 


Mr. Justice Denning 


IN THE MATTER OF THE PENSICNS APPEAL TRIBUNALS ACT, 1943 


IN THE MATTER OF AN APPEAL AGAINST THE DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


Between; 
Appellant 
and 
THE MINISTER OF PENSIONS Respondent 
The Hon. H.L. (instructed by the Treasury Solicitor) appeared 


or the Respondent. 


JUDGMENT 


nt 
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\R. JUSTICE DENNING; In this case was serving in the Regular 


Army at the outbreak of war. He came back to the United Kingdom in 

July, 1940. In May of 1941 he volunteered for service in India and he was 
granted embarkation leave, He drew a rifle but not ammunition from the 
quarter-master's stores. On the next day, the 18th May, he went on 
embarkation leave. On the 21st May his father suggested that he should 
clean his rifle. He had no pull-through, and he could not borrow one, so 
he took a duster and wiped the rifle, holding it butt upwards with the barrel 
resting on his left foot, Then, knowing that the action was cocked, he 
pulled the trigger and shot himself through the left foot. He admitted he 
was careless; he had not looked to see if the rifle was loaded; but it was 
a serious injury and he was discharged on account of it. He now claims a 
pension. 


The first question that arises is whether, as 4 matter of causation, 
this injury was attributable to war service. The second question that 
arises is, even if it was attributable to war service, whether it was due to 


serious negligence or misconduct of the man.. 


The Tribunal on the first point held that it wes not attributable to 
war service. They relied on a publication in July, 1943, Command Paper, 
No. 6459, in which it was stated that whilst a man is actually on leave, an 
acoident sustained then, the compulsions of service playing no part in such 
circumstances cannot properly be regarded as attributable to service. That 
statement has no legal force at all. These cases have to be decided by 
the Tribunals, and by this Court, according to the Royal j/arrant, not by 
reference to that Command Paper. The words "compulsions of service" do 
not occur in the Royal Warrant and are in no sense a guide to these cases. 
This accident happened whilst the man was on leave, it was plainly attributable 
to war service. Here was & man on embarkation leave cleaning his rifle, 
and in the course of that action he sustained the injury. It may be that he 
was not compelled to clean his rifle, but it was on incident of his wer 
service. It may be that he was negligent but that does not mean that the 
accident was not attributable to war service, On that point the decision 
of the Tribunal was wrong. 


The second point is whethcr it is a case where the pension should be 
withheld under-Article 5 of the Royal Warrant, which says that if the injury 
was caused or contributed to by the serious nogligence or misconduct of the 
man, that is a ground on which the Minister can withhold the award, Tmt 
point has not been dealt with by the Tribunal. It was o mtter which 
required careful considerations I express no viow on what the finding 
on that mtter should be. It ie a finding which is the province of the 
Tribunal, I send the case back for re-hearing on that question. 


The appeal is allowed, accordingly. 


3194 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


io nt_in Ministry Register 
HIG) T OF STICE 
TN M 
Royal Courts of Justice, 
Monday, 10th November, 19 
Before 


Mr, JUSTICE DENN ING. 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943, 


IN THE MATTER OF AN APPEAL AGAINST THE DECISION OF THE PENSIONS 
APPEAL TRIBUNAL. 


Between: 
Appellant 
- and — 
THE MINISTER OF PENSIONS Respondent 
The Ho (instructed by the Treasury Solicitor) 
appeare or the Respondent. 


D 
- and = 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 3195 


yk. JUSTICE DENNING: In this case 

served for six years, from September, 1939, to August,.1945. 

He was discharged in a Class A release, so there is no 

compelling presumption in his favour, but there is no onus 
947. on him. He claims a pension now for hernia. as to the 

left inguinal hernia, it is plain on the evidence that 

that was brought on by, an accident which occurred in 

July, 1939, before his war service, It is not, therefore, 

attributable to war service, As to the right hernia, the 

position is that that arose after war service, but the Ministry 

af Pensions Medical Services Division rejected the claim 

and that was affirmed by the Tribunal, Apparently, the 

Medical Services Division based its opinion on this, that 

hernia is “an anatomical condition which arises in consequence 

of a developmental weakmegs of the musculature of the 

abdominal wall and inguinal. Whilst it is accepted that 

service conditions played their part in the worspning of 

the disability, the foregoing evidence makes it quite clear 

that the disability cannot be attributed to new war service". 
IST The Tribunal said that the right hernia was preceded by a° 

Ons cough which he had in service, and was not attributable to 
war service, 


This case raises the question which is repeatedly 
arising at the present day, as to whether the disease was 
attributable to war service or only aggravated by ite I think 
it right to set out the relevant legal considerations. 
ai The issue is important, not because it affects 
the amount of the pension, but because it may affect its 
duration. The amount of the pension does not depend on 
whether the discasec.is "attributable to" or “aggravated 
by" war service, It is the same amount in either case, 
dent because the amount depends only on the degree of disablement 
by the disease, The duration, may, however, be affected; 
because, if the discase existed before war service and is 
only “aggravated by" it, then, the pension continues only so 
long as it “remains aggravated thereby", If the aggravation 
passes away so that the man-is no worse than he would have 
been apart from war scrvice, the pension céases even though 
some disablement may remain, because that disablement is not 
due to war service, In'cases where the disease is 
"attributable to" war service, however, the pension continues 
so long as any disablement continues from the disease. 


On this issue there are two questions which mst 
be answered: first, when did the disease arise? Secondly, 
what were the causes of it arising? If the disease existed 
before war service, it cannot be attributable to war service, 
but may be aggravated by it. If it arcse during war service, 
if war service was one of the causes of it arising, then, 
r) it is attributable to war service. But, if war service 
was not a cause of it arising, it cannot be attributable 
to war service but may be aggravated by it, 


Upon the first question it is often difficult to say 
when a disease arises, especially in those diseases which 
are insidious in onset, such as osteo arthritis, or 
those which exist before symptoms appear, such as infectious 
diseases, or those which may lie dormant, such as duodenal 
ulcer, The usual question is whether the disease arose 
pefore war service, If the Minister asserts that it did, 
the burden is on him to prove it, but he may do so by | 
inferences by X-rays or from prc-war symptoms or the like, 
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He must, however, prove that the disease existed before war 
service as distinct from a susceptibility or predisposition 
to ite The distinction between the two is this: a disease 
is an injurious process (including an injurious condition or 
deformity) which will in its natural progress (unless resisted 
or cured) operate to cause iliness or incapacity even though 
no other cause may operate; whereas, a susceptibility or pre- 
disposition contains only the potentiality of an injurious 
process and may never become injurious unless some other 
cause operates. Take an analosy. Tron is susceptible to 
rust, but the “disease” of rust only arises when, on 

exposure to Gamp, oxidisation, set in, So, also, certain 
persons inay be predisposed to duodenal ulcer but the disease 
starts only when on cxposure to stress or strain inflammation 
sets in which is the injurious process leading to ulceration, 


If the injurious process exists before war service, 
the only question is one of agrravation, and that depends on 
whether the injurious process is accelerated or intensified 
by war service, If the injurious process arises during war 
service, the question of attributability depends on whether 
war service was one of the causes of its arising. Much 
confusion surrounded this question before the cases on 
causation. The medicsl men advising the Minister used to 
divide cases into ‘two classes, on the one hand, predominant 
causes and on the other hand contributory causes, They used 
them to say that the disease was “attributable to" the 
predominant cause and “ageravated by" the contributory cause, 
This method of approach was especially noticeable in the 
predisposition cases, For instance, in hernia, when the 
predominant cause is the inherent weakness of the wall of the 
stomach and a contributory cause may be an injury in war 
service, they used to hold that the hernia was not attributable 
to war service, but was aggravated by it. The casés in the 
Court of Scssion sand in this Court have amply shown that that 
approach is wrong. The task of the Minister and of the 
Tribunal is to ascertain "hat are the causes of the disease 
arising, not to assess their relative potency, If. one of the 
causés is war service, the disease is attributable to war service, 
even though there may be other causes and, it may be, more 
powerful causes, operating, and to which it is also attributable, 


There are parallels to be found in other branches of the 
law. Take manslaughter. I tried 2. case the other day of a 
man who hit another on the nose, The blow was not such 
as to do harm, to an ordinary individual, but, unknown to all 
concerned, this injured man had a septic antrun He might 
have gone on for quite a long time ~- years == without it 
causing him much trouble, but the effect of the blow was to 
release the poison from the antrum into his system so that he 
died within a few days, One cause of his death, perhaps 
the most potent cause, was the septic antrum, but another 
cause was the unlawful blow, The man who struck him was 
found guilty of manslaughter because he caused the death, So, 
also, in the case of duodenal ulcer or hernia (in each 
of which inherent weakness or predisposition is a powerful 
cause) it has been held that conditions of employment may 
also be a cause entitling the man to pension or compensation 


as the case may be. See Huddersfield Corporation v. Watson 

(1947 King's Bench division, page 842 (duodenal ulcer)) ana 

ughes v. Lancaster Steam Coal Collicries Ltd. (1942, 2 
land Reports, page hernia)}. 


The essential mtter, thercfore, to justify attributability 
is that war service should be one of the causes of the disease, 
As I explained in Chenmnell's Case, however, it must be a cause, 
as distinct from being part of the circumstances in or on which 
the cause operates, ases oftcn occur when the discase would 
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ar have arisen in any event, war service or no war service, 

on In such cases it is not attributable to war service, They 
ase can be best illustrated by a metaphor, If a rope is weak 

or and on that account breaks when it is-carrying a normal load 
Ls ted or a load less than a normal load, the cause of the break 

igh is not the load but the weakness of, the rope. If, however, 
pre- the rope is weak and breaks when carrying an abnormal load 

3 when it 'might have stood a normal:load, there are two causes, 


one the woornnes of the rope and the other the abnormally 


70 neavy, load. he schizophrenia cases afford a good 
illustration. If schizophrenia arises in war service without 

L any special stress or strain, it is not attributable to : 

TH) war service, but if there 1s severe war stress or strain 

sion immediately yysunging the onset of symptoms, then it is. 

‘lon, ‘There are parallels in Workmen's Compensation Cases such 


.as death in an epileptic fit in normal conditions -- 
Lander's Case (102 Law Journal, King's Bench, page 768) -~ 


on and in abnormal conditions | Wicks v.. Dowell & COs» Ltd. 
a brane 2 K.Be, page 225 and Wilson v. C erton 


ar 194.6, K.Be, page 
r 
If war service is a cause of the disease arising, 

in the sense I have mentioned, the diseasé is attributable to 
war service; but, if it is not a cause of it arising the 

t only remaining question is one of aggravation, which depends | 

sed on whether the injurious process is accelerated or intensified 
by war service. On all these questions, of course, the 

Se, purden is upon the Minister to negative firstly,' 
attributability, and secondly, aggravation, 

the Applying what I have said to the present case, jt 
seems to me plain, that while one cause and, it may be, 

table a predominant cause, of this right hernia was a weakness 

1€ in the abdominal wall, ncvertheless, another cause was the 

tat conditiqns in service which produced a cough and th¢reby 
led to the rupture of the stomach wall. This right hernia 

: is, therefore, attributable to war service, and the appeal 

the is allowed accordingly. - 
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COURT OF SESSION, SCOTLAND 


OPINION 


THE MINISTER OF PENSIONS v 


December, 194.7 


JUDGMENT 


The of ions v 


This is an appeal at the instance of the Minister against a decision of the 
Tribunal sustaining the Respondent's appeal against the Minister's refusal to 
grant him a pensione 


The Respondent, who was 6 years of age when wer broke out and was 
Chief Engineer in 2 Coastal vessel, continued to serve with the Merchant Navy in 
that capacity in various coastal steamers. He did so till March, 1945, when he 
was paid off on account of a temporary trouble, a burn on his hand which had 
turned septic. He had suffered from varicose veins but had been able to perform 
his duties without losing time or requiring treatmente But in March, 1945, at the 
time when he was paid off he had begun to suffer from skin trouble on his legs, and 
although he underwent treatment, he was discharged from the Merchant Navy on 11th May, 
1946. Four days later, having applied for a pension, he was examined by a Ministry 
Medical Board who diagnosed his disability as "Varicose Ulceration, both legs." He 
claimed a pension on the ground that his disability was a "war risk injury" brought 
about by the conditions arising out of the war on board the ships on which he had 
been serving. We shall returm to these conditions laters Meanwhile to clear the 
matter out of the way we point out that the case raised no question of medical 
evidence. The Tribunal have accepted the view that the varicose ulceration was a 
sequel of the Respondent's long standing varicose veins and that it was brought 
about by the abnorml1 conditions under which he served on board shipe That was 
not challenged, The only question in the case is a pure question of law, whether 
on a proper construction of the statutory provisions and the scheme framed thereundér 
the Respondent's disability is a “wer risk injury", and to these we now turn. 


By the Pensions (Navy, Arny, dir Force and Mercantile Marine) Act 1939 
(Section 3) the Minister was empowered to mke a Scheme entitling to an award 
mariners whose disablement was directly attributable to “war injuries" as therein 
defined, sustained by reason of their service on British shipse Both "mariner" 
and “war injuries" are defined, in Section 10 of the icte By the Pensions 
(Mercantile Marine) Act 1942 Section 1, under specific reference to S.S.3, 4, and 5 
of the 1939 Act (now called "the Principal Act") this power was extended to certain 
injuries other than "wac injuries" as such were defined by the 1939 Acte The 
additional injuries so introduced were "physical injuries sustained" at sea or in 
any other tidal water or in the waters of any harbour, and attributable to" mtters 
set forth in Section 1(2) under four paragraphs. ‘The first of them may be stated 
shortly as (a) the taking of measures with a view to avoiding or preventing eneny 
action or for rescue or salvage purposes in consequence of any enemy action against 
ships; the second (b) the absence of aids to navigation or of any warning of anew 
to ships, “being an aid or warning which would be normal in time of peace", and the 
third (c) is the carriage by reason of circumstance connected with any such war of 
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any cargo in & manner which would be "abnormal in time of peace" and which 
"involved danger to the ship" or "to her crew", The fourth description 

(a) we quote in full; as it is on it that the Respondent's claim is based. 
It is "the existence on board ship of any other conditions arising out of 
any such war as aforesaid which would be abnormal in time of peace." It 
roun.ins to be noticed (1) (Section B (1) (3)) that an injury "shall be 
treated as being attributable to the matters specified in these four 
paragraphs" eseeees if, but only if," they substantially increased the risk 
of the peril occurring which caused the injury, and (2) that by Section 5 

it is provided : "For the removal of doubt it is hereby declared” that 
physical injury both in the Principal Act and in this ict (and another not 
in point) "includes tuberculosis and any other organic disease, and the 
aggravation thereof." Such a Scheme las from time to time been promlgnated 
by the Minister of Pensions. The scheme now in force under the 1942 Act is 
the War Pensions (Mercantile Marine) (Scheme 1946 (S.Re & O. 1946 Noe 972)). 
The First Schedule to the Scheme repents almost verbatim in its second 
artical the provisions of Section 1(2) of the dct of 1%2 but it introduces 
the various heads and definitions with the words: "A wer risk injury 

is eeeeee" this being the source of the title war risk injury" in this and 
similar claims by mercantile marinerse Further by the 16th sub=/rticle of 
article I under the definition of "Member of the Merchant Navy" there is 
introduced a phrase "a qualifying injury"; and under Section 2(2) of the 
scheme it is provided that "In no case shall there be an onus on any 
claimant to prove that disablement ....... is directly attributable to a 
qualifying injury eeeee. and thatthe benefit of any reasonable doubt on 
those questions shall be given to the claimnte" 


The conditions prevailing on board the ships on which the Respondent 
served are clearly set out amoung the facts found by the Tribunal to have 
been proved, The usual voyages were from the Clyde to London, and this 
involved sailing in convoy round the North of Scotland ond frequent 
exposures on the east coast to eneny aircnd E-boat attacks. In order to keep 
station in convoy © proper head of steam had to be maintained, and as the 
firemen employed had less than peace-time efficiency, the Respondent in 
addition to his own normal pence-tine duties had to give manual assistance 
in the stokehold, Further, keeping station in convoy was an added 
responsibility and effort for the engine-room staff, and the above and the 
necessity to stand by during the threat of eneny attack entailed the 
Respondent working longer hours than normal in time of peacee On account 
of these war-time conditions he was frequently on duty for very long spells 
without reste 


The Tribunal found that the Respondent's new condition of ulceration 
was brought about by the notorious effect on a condition of varicose veins 
.€ long periods of standing and being on one's feet, and that the risk of 
omtracting this complication of his former condition was substantially 
ducreased by the additional hours of duty imposed upon him by the abnorml 
conditions on board ship due to the war. ‘They therefore held that he had 
suffered a “war risk in e It should be noted at once that as regards 
the particular disease (ulceration of the legs) here in question, the 
Counsel for the Ministry at once conceded that they could not mintain 
that it was not an "injury" or "qualifying injury" - because of the terns 
of Section 5 which we have quoted. 


Now it seems to us hardly open to contradiction that the necessity of 
keeping in convoy, the exposure to enemy attack and the need to stand by 
during attacks or threatened attacks created "conditions" on board the 
ship which would be abnormal in time of peace. But it was argued that that 
is not » that in order to come within the ambit of paragraph (4) of 
Section 1(2) of the Act there mst be some physical conditio attaching to 
the shipe Thus, so it was argued, ony conditions referable to any number 
of the crew's employment, @sge, longer hours or taking over mmual work by 
one accustomed in pence-time to be in commnd, would not answer to the word 
"a condition on board a ship." It seems sufficient to say that the 
paragraph does not say soe It is wide in its terms. It covers “any" 
conditions, provided they exist on board ship, which arise out of the war 
and would be abnormal in peace-timee 
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It was further argue. that paragraph (d) mst be construed as being 

an. only to conditiors ejusdem generis with those enumerated in paragraphs 

a), (b) and (c), and that accordingly ¢ certain restrictive meaning should come 
to attach chiefly because of the otherwise hich generality and of the presence 

of the word "other". Now. of course, it is a well recognised canon of 
construction of instruments and statutes that where you have a considerable 
specific enumeration of heads followed by general words associated with what 
precedes by words such as "other", and the latter are very properly to be read 

as relating to matters ejusiem generis with those specifically enumerated. But, 
as was pointed out by Lord Kinnear in The Admiralty v Burns, 1910 S.C. (at pe538) 
under reference to the specches in the House of Lords in Thames and Mersey 
Insurance Coe, this canon is not to be appliel as an abstract rule. "We are," 

he said, "to begin by reading the contract itself, taking it as a whole, considering 
the true meaning of the particular clause with reference to its language, to its 
place in the contract, and to the general scope and purpose of the contract itself," 
The same qualification is equally, or even more applicable in Statutory constructim, 
Applying that to the present case, it appears to us that the purpose of the Act is 
S50 Clearly to compensate mariners, whose injuries are directly attributable to 
wor-time conditions and that the language of paragraph (d) is intentisnally in its 
terms so widely expressed, that we see no reason for giving it the restricted 
meaning contended for by the Minister, by virtue of the supposed applicability of 
any such canon or rule. 


Further, before general wor’s following © specific enumeration can receive 
a limited construction the specific words mst be ejusdem generis with one another 
or otherwise put they must be capable to suggesting a common class of which they 
are constitutent instances. We fail to find in paragraphs (a), (b) and (c) any 
common genus. Still less is it possible to spell out any genus of which an 
inherent quality shall be made to appear as that of "physical condition" in the 
limited sense, on board any shipe Of the paragraphs (b) and (c) my no doubt be 
said to relate to physical conditions, and even to conditions of a certain static 
noturee But inter se they have little or nothing in common except increased 
danger. The risk in cargo, (c) is a greather fear of dangerous consequences 
internal to the chip, the conditions as to "aids" (Light-houses) and "warnings" 
(fog signals, etc.,) are in the ocean, and the oly method attempted to mke them 
come as it were "on board" was to say that the hearing or sceing mst be in the 
appropriate merbers of crews, We think this palpably failse But as to (a) it 
at once suggests mubility, "the taking of measures" to avoid enemy action, one of 
the most obvious of which would be probably sigezogging, and precautions ee. for 
rescue ani salvage purposes. This group of considerations certainly goes far 
beyond any actual physical condition on board the ship. The oly thing that w 
can find common to all these paragraphs is that they relate to matters arising out 
of the war ani which would be abnormal in time of peace, and these very factors 
are here made specifically requirements of paragraph (d). 


We have gone into this at some length since the opinion of Deming J in 
Staynings v The Minister of Pensions Chapman's Reports (English) 319, was pressed 
onus. With the actual decision of the case we are in no way concerned, but it 
should not be overlooked that the eminent Judge was giving reasons for adhering to 
o Tribunal, and was not approached, as here, to disagree with what the Tribunal 
found, No doubt as one phrase among several used in arriving at his decision, the 
learned Judge has construed paragraph (d) by positing that in respect of sailors! 
long hours and 'gale' weather "there is no norm", and that norm were not covered. 
In that aspect he affirms that "what is covered is something ejusdem generis with 
the preceding paragraphs, such as alterations in the physical conditions existing 
on board ship", is the mtter is important, we return to note that he only gives 
the latter phrase as an example, "such as" -, arid not as a limiting definition 
of his own view. Further, he does appear tc indicate that the mere working of 
long hours (Lecause of the absence of a "norm") cannot give rise to a war risk 
injurye But we venture to find to the contrary, that if the necessity to work 
once or twice but continuously, longer than is normal in peace-time, is truly 
occasioned by war-time conditions, and if it results in injury of the nature of 
organic disease, the requisites of a war risk injury are fulfilled, While theref 
we treat with the greatest: respect the decisions of our Mnglish counterpart and 
have often derived much assistance from them, we find ourselves in this case, for 
the reasons we have given, unable to agree with him in this dictum, 


We shall refuse the appeal and answer the question of law in the 
offirmtivee 
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MR. JUSTICE DENNING: went into the Amy in Deccmber, 1939, passed 
fit, and he gave excellent servicc, He was on active service within six wecks 
of volunteering for the irmy vith the experience of the strein and stress of 
Dunkirke He cume boc.« to can operational unit here in this Country, worked 
18 hours « da; for weeks on end whilst there was the threat of invasion. On his 
wey out to North ifrica he wos torpedoed in the iediterranean and ves aboard a 
burning troop ship for nine hours before being taken off. Thon he was in the 
Tunisian coapaign which was onc .itna great difficulties with his section wo 
practically dey and night in thet campaign, There, he was taken to hospital for 
stomach trouble, «hich tumed out to be a duodenal ulcer, end he was discharged 
on that account. There is in his fevour 2 compelling presumption that it is du 
to war service, His claim that it wc sttributcble to war service was di sallored, 
but he was ciardee a pension on the giound that it 1od been aggravated by var 

service. He appealed to c Tvibunsl vho decided, in 1945, that it was not 

attributeble to ver service beccuse of a preeservice history of pains in his 
stomach. he decision of that Tribunal, unless and until it is reversed is fin) 
and conclusive, and there is no appeal at present tcfore me on that point. The 
case has therefore to te approached on the footing that his illness is not 
attributable to scr service, but .as aggrev.ted by ite 


What happened vas this, that, having paid a pension for a time, the iinister 
in april, 1946, terminated the pension on the ground that any aggravation by vr 
service had passed aycye He based that on a Medical Resurvey Board ct which 

the mon s2ys he felt quite tell and his stomech wes causing him no trouble. But, 
he did say he se: his panel doctor as required; he took alkali powders, and kept 
to his dict, 


If the matter had stopped there, it was a case in wihich the finding that 
aggravation had passed any might be { .stified, but before the case came before 
the Tribunsl, he was taken ill cgains In July, 1946, he had to go to his doctor, 
On the 17th Jugust, 1946, the doctor reported that he had bean attending weckly 
for mediccl attcntion to his peptic ulcer, The main point is that he is compelled 
to live to « strict dict, and the least deviation from that diet results in acute 
digcstive ciscomfort. The Medical Services Division, having that additional 
evidence before them, say that duodencl ulcer is a complaint which is subject to 
exacerbations cltermating .ith remissions in the ordincry course, and thet any 
aggravation had passcd ayy and the present condition is wholly in accordance 
with the course cf the coupleint. The question comes to this: 

Is he or is he not any sorse then he was before the yar? It seems plain that, 
when he wos cxosined by the Resurvey Boari in February, 1946, it wos a period 

of remission, but, ecourlly, little in that ycar it wes a case where he 
was having trouble again «ith his duodensl ulcei. The whole question is ~hether, 
on the evidence, the Iribunal couid reesoncbly come to the\ conclusion that it was 
not worse then it wes before the ware Thet involves a coriparison bet:.cen the tio 
It seems to me quite plain that, on the evidence, there is,only one conclusion to 
which any reasonable person could oame, .nanely, that it is certainly =orse than 
it wes beforc the ware He has to go to his doctor for treatment which he did 
not have bef:re the war; he has to live to a strict ciet, teke his alkali 
powders end attend the doctor from time to time ii:ich, before the war, he had 
not to do at ally and indeed, when one considers this men's excellent yar service, 
described as he is as a good type of man, not prone to exaggeration or anything 
of that sort, it seems to ine plain that this man's condition is worse than it 
wes before the ware At all events, the contrary is not proved and, therefore, 
the appesl is allowed. 
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MR JUSTICE DENNING: In this case Mrs. » & widow, claias a pension op 


account of the death of her husband. He dicd of cancer. She clains t, 
his death was hastenod by his war service. In the ordinary way cancer ; 
not attributable to war scrvicc, but even if it is not so attributable, 
the next question that ariscs in these cascs is whether there has been 
any delay in diagnosis or dclay in treatnent. It is well known that 
carly diagnosis and carly treatiaent is of the first importance in came 
cases. In this case there was a report from the man's own medical 
adviser who said tiat uc attended ir. whilst he wes on leave at 
home. This is what thc doctor says: "While at homc he asked me if J 
would look at his foot and he told imc he had a chronic sore toe and thi 
it would not heal. He told we that a inonth avo he had reportcd to the 
Medical Officer who had _lanced at his foot and orcercd dressings. Ths 
dressings were done for suac days by a modical orderly . « eee, 
I asked him why he hai not reported sick again as it was not getting om 
and he told me he had no feith in the Medical Officer then who had 
scarcely looked nt it the first timc". The man's own doctor goes on t 
give his own observations: "When I cxaaincd his foct I at onec 
suspectcd an cpithcliciaa which scomcd to be quite cxtensive. I advised 
hin to report at cence". He reported to a hospital and treatment was 
afforded but he eventually licd. Then, the doctor concluied: "It isy 
opinion that if what Pte. told me was truc the Strtion Medical 
authoritics should have rccogniseou the con.ition earlicr, and treatuent 
institutca which might well have saved his life. In my opinion 

Mrs alay service in no way influenced the onset of the disease, 
but that there wis dclay, faulty technique and possibly neglect, and 
certainly of skill in the diamosis and of the case". 


If that view of the Mcdical attendant wos right, although the 
cencer wes not attributablc to war service, nevertheless, the dcath may 
have been hastened by aggravation of the discasc by war service. I am 
glad to say that Mr. Parker on behalf of the ijinistcr has very fairly 
coneeded that therc is a reasonable doubt as to whether there might hav 
been a delay in Jia:mosis in this case which was duc to war service, an 
that the wicow should be given the bencfit of the doubt. The appeal is, 
therefore, allowed. 
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JUDGMENT 
MR, JUSTICE DENNING: “In thie case, was called up in the 4,.7T.S. in 


November, 1939 at the age of 47 years. She left in September, 1940, on purely 
compassionate grounds; she was frail and not reclly able to do her wrk, Then, 
four years later she put ine claim for a pension. She said she had had an injury 
to her spine in 1939, waich she reported and went into hospital for ite The records 
heve been searched but contain no entry of any such injury or of any time in hospital 
for it. There is nothing whatever +o oear out the view that there was an injury at 
all to her ct that time. ifter investigations were made and nothing whatever to 
support her story was found, and after i.caring her, the Tribunal thought that she was 
quite wrong in her claim, : There had teen no such injury at all. 


The cuestion on which I give leave to appeal is, whether the Tribunal were 
right in holding that there wis cn onus on her to show some disablement. I am quite 
Satisfied that there is <n onus or u« claimant to show a disablement. Once she shovws 
a disablement, there is ufterwards no onus on her to prove the fulfilment of the 
conditions under irticle & of the Tarrant, and the benefit of any reasonable doubt 
has got to be given to her. That is provided by Sub-section 2 of Lrticle 4; but 
Sub-section 2 does not come inte operation until she first shows a disablement, and 
"disablement" is defined as "a physical o1 mental injury or demage or loss of — 
physical or mental capacity". I think the Tribunal were quite right in saying that 
the onus of proving c dis:.blaient was upon her and thcy were quite satisfied that 
she had not discharged thet onus. Indeed, they were sctisficd thet there was no 
injury et all such she alleged. In those circumstances, the appecl is dismissed, 
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IN THE HIGH COURT OF JUSTICE 


Royal Courts of Justice 
KING'S BENCH DIVISION 


Thursday, 15th Jpril, 1948. 
Before: 
Mr. JUSTICE DENNING 
IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943, 
- and - 


IN THE MATTER OF AN APPEAL AGAINST THE DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


BETWEEN: THE MINISTER OF PENSIONS (Appellant) 
- and = 


(Respondent) 


The Hons HeL. PARKER (instructed by the Treasury Solicitor) appeared 
on behalf of the Appellant. 


Mre GeH. CRISPIN (instructed by Messrs. Culross & Trelamy) appeared 
on behalf of the Respondent. 


JUDG NT 


MR. JUSTICE DENNING: was a canteen assistant employed by the NeAsiieFele 


He sustained injuries in his civilian work before the war which left him with bone 
trouble. That pre-existing disease was aggravated by reason of the a 

long hours and conditions of service whilst he was auployed by the NedsdelFele 

The Tribunal found that he was entitled to a pe@sion under the War Pensions 

(Naval Auxiliary Personnel) Schanee The Minister appeals, not because he seeks to 
reverse the decision of the Tribunal, but because he sceks guidance on the law 
There appears to be a difference between the Court of Session and this Court as to 
the interpretation of the relevant statutory provisions and the Minister has brought 
this appeal so as to have the position clarified. , 


The provision which has given rise to difficulty is the definition of "war risk 
injury" in the Scheme which is in the same words as Section 1(2) of the Pensions 
(Mercantile Marine) Act, 1942. It provides that a war risk injury is a physical 
injury sustained at sea or in any other tid: water or in the waters of any harbour 
and attributable to certain specified conditions (a), (b), (c) or (a) "the existence 
on board ship of any other conditions arising out of the war which would be abnorml 


in times of peace"s In Staynings' case I said in an obiter dictum that "what is 
covered by paragraph (a) is something ejusdem generis with the preceding paragraphs, 


such as alterations in the physical conditions existing on board ship". 
<n Ballantyne's case the Court of Session said they were unable to agree with this 
dictum, and they saw no reason for giving paragraph (a) the restricted meanings 


This case raises an important point as to the use of precedents in pensions case® 
I desire to state, what I have said before, that the doctrine of stare decisis does 
not apply in its full rigour to this branch of the law. The decisions of the 
Superior Courts (The High Court in England, the Court of Session in Scotland and the 
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Suprene Court in Northern Ireland) are binding on the Pensions Appeal Tribunals, 
They are not absolutely binding on the Superior Court itself or on the Courts 
of co-ordinate jurisdiction but will be followed in the absence of strong 
reason to the contrary. But what is to be done when there is a decision of the 
Court of Session which is in conflict with a decision of this Court or 

vice versa? The conflict cannot be resolved by an appeal to a higher Tribunal 
because there is no provision for any such appeal yot resolved it must be. 

I am told that when this Court gave rulings on the law which were more in favour 
of the claimants than those of the Court of Session, some claimants would mve 
from Scotland to England in ortler to come before the Tribunals in this country: 
and the reverse has happened. When the Court of Session in Ballan ‘'s case 
gave a ruling which was more in favour of the claimant than St s' case in 
this Court, one claimant took an accormodation address in Scotland order to 
come before a Tribunal there. Such a state of affairs must be remedied. 

I lay dow for myself therefore the rule that, where the Court of Session have 
felt compelled to depart from a previous decision of this Court, that is 

a strong reason for my reconsidering the matter: and if on reconsideration I an 
left in doubt of the correctness of my own decision, then I shall be prepared to 
follow the decision of the Court of Session, at any rate in those cases when it 
is in favour of the man, because he should be given the benefit of the doubt. 
In this respect I follow the general rule that where there are conflicting 
decisions of Courts of co-ordinate jurisdiction, the later decision is to be 
preferred, if it is reached after full consideration of the earlier decision. 

I trust that, by the application of this principle, the few differences that 
have arisen between the Court of Session and this Court will be solved. 


Applying this principle I follow the ruling of the Court of Session in 
Ballantyne's case and hold that paragraph (d) is not to be restricted by the 


application of the ejusden gencris rule. ‘ I would like to say, however, that 
I did not mean, by my observations in St " case to limit the application of 
paragraph (da) to physical conditions on board ship. It is plain that the 


conditions which existed in Ballantyne's case, namely, the necessity of keeping 

in convoy, the exposure to enemy attack, and the need to stand-by during attacks 
or threatened attacks created conditions on board ship which would be abnormal in 
time of peace, and I have so held in other cases. If those conditions involved 
the necessity of continuously working longer hours and in consequence a man 
suffered from a disease or the aggravation of ao disease, then the injury would be 
a “war risk injury". If, however, the longer hours were not due to war-tine 
comlitions on board ship, but to other conditions which might happen equally in 
time of peace, as for instance to climatic or weather conditions, the injury would 
not be a “war risk injury" and that is all I meant to convey by ny observations 


in Staynings' cases 


It is important, however, to notice that the scope of “war risk injuries" is _ 
not so wide as to include any injury which is attributable to war service. 
There are several limitations contained in Section 1(2) of the 1942 Act which 
make the position of naval auxiliary personnel and merchant seamen less 
favourable than that of naval mene One limitation is that the injury must be 
sustained “at sea or in any other tidal water or in the waters of any harbour". 

It is that limitation which deprived the coastguard of a pension in Nugent's 
case: and that limitation could have deprived of a pension if the 
aggravation of his disease had been due not to his service afloat but to his 
standing on concrete floors ashoree 


Another limitation in (d) is that the atnomal conditions must exist 
“on board ship". The fact that the conditions are abnormal for the man 
personally is not sufficient. For instance, if a clerk is taken from his office 
and sent to be a cantecn assistant in a ship the conditions for hin personally 
would be abnormal compared to his work in time of peace and might aggravate an 
oldestanding complaint, but if the conditions existing on board the ship were not 
abnormal for the ordinary canteen assistant the injury could not be a “war risk 

e Another limitation is that, although the conditions on board ship may 
arise out of the war, they mst alsc be “abnormal in time of peace". , 
the presence of a ship in dock for repairs may be due to war damage, but if the 
conditions under which she is being repaired are in no way abnormal accidents 
happening to men whilst she is in dock are not “war risk injurics" unless the 
war damage plays some intermediate part in thai, see Cook's case at page 1219+ 
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Thursday, 15th Jpril, 1948. 
Before: 
Mry JUSTICE DENNING 
IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943, 
- ond 


IN THE MATTER OF AN APPEAL AGAINST THE DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


BETWEEN: THE MINISTER OF PENSIONS (Appellant) 
- and = 


(Respondent) 


The Hone HeL. PARKER (instructed by the Treasury Solicitor) appeared 
on behalf of the Appellant. 


Mr. GH. CRISPIN (instructed by Messrs. Culross & Trelamy) appeared 
on behalf of the Respondent. 


JUDG NT 


MR. JUSTICE DENNING: was a canteen assistant employed by the NeAcjieFeIe 
He sustained injuries in his civilian work before the war which left hin with bone 
trouble. That pre-existing disease was aggravated by reason of the abnormally 
long hours and conditions of service whilst he was auployed by the NededeFele 
The Tribunal found that he was entitled to a pension under the War Pensions 
(Naval Auxiliary Personnel) Schanee The Minister appeals, not because he seeks to 
reverse the decision of the Tribunal, but because he seeks guidance on the law. 
There appears to be a difference between the Court of Session and this Court as to 
the interpretation of the relevant statutory provisions and the Minister has brought 
this appeal so as to have the position clarified. ’ 


The provision which has given rise to difficulty is the definition of “war risk 
injury" in the Scheme which is in the same words as Section 1(2) of the Pensions 
(Mercantile Marine) Act, 1942. It provides that a war risk injury is a physical 
injury sustained at sea or in any other tid: water or in the waters of any 
and attributable to certain specified conditions (a), (b), (c) or (a) "the existence 
on board ship of any other conditions arising out of the war which would be abnorml 


in times of peace". In St s' case I said in an obiter dictum that "what is 
covered by paragraph (ad) is som ejusdem generis with the preceding paragraphs, 


such as alterations in the physical conditions existing on board ship". 
In Ballantyne's case the Court of Session said they were unable to agree with this 
dictum, and they saw no reason for giving paragraph (a) the restricted meanings 


This case raises an important point as to the use of precedents in pensions cases 
I desire to state, what I have said before, that the doctrine of stare decisis does 
not apply in its full rigour to this branch of the law. The decisions of the 
Superior Courts (The High Court in England, the Court of Session in Scotland and the 
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Suprene Court in Northern Ireland) are binding on the Pensions Appeal Tribunals. 
They are not absolutely binding on the Suporior Court itself or on the Courts 

of co-ordinate jurisdiction but will be followed in the absence of strong 
reason to the contrary. But what is to be done when there is a decision of the 
Court of Session which is in conflict with o decision of this Court or 

vice versa? The conflict cannot be resolved by an appeal to a higher Tribunal 
because there is no provision for any such appeal yot resolved it must bee 

I am told that when this Court gave rulings on the law which were more in favour 
of the claimants than those of the Court of Session, some claimants would mve 
from Scotland to England in order to come before the Tribunals in this country: 
and the reverse has happened. When the Court of Session in Ballan ‘s case 
gave a ruling which was more in favour of the claimant than S s' case in 
this Court, one claimant took an accormodation address in Scotland order to 
come before a Tribunal there. Such a state of affairs must be remedied. 

I lay dow for myself therefore the rule that, where the Court of Session have 
felt compelled to depart from a previous decision of this Court, that is 

a strong reason for my reconsidering the matter: and if on reconsideration I am 
left in doubt of the correctness of my own decision, then I shall be prepared to 
follow the decision of the Court of Session, at any rate in those cases when it 
is in favour of the man, because he should be given the benefit of the doubt. 

In this respect I follow the general rule that where there are conflicting 
decisions of Courts of co-ordinate jurisdiction, the later decision is to be 
preferred, if it is reached after full consideration of the earlier decision. 

I trust that, by the application of this principle, the few differences that 
have arisen between the Court of Session and this Court will be solved. 


Applying this principle I follow the ruling of the Court of Session in 
ZalLantyne' s case and hold that paragraph (d) is not to be restricted by the 
application of the ejusdem generis rule. ‘I would like to say, however, that 
I did not mean, by my observations in ete to limit the application of 
paragraph (a) to physical conditions on shipe It is plain that the 
conditions which existed in Ballantyne's case, namely, the necessity of keeping 
in convoy, the exposure to enemy attack, and the need to stand-by during attacks 
or threatened attacks created conditions on board ship which would be abnormal in 
time of peace, and I have so held in other cases. If those conditions involved 
the necessity of continuously working longer hours and in consequence a man 
suffered from a disease or the aggravation of a disease, then the injury would be 
a “war risk injury". If, however, the longer hours were not due to war-tine 
conditions on board ship, but to other conditions which might happen equally in 
time of peace, as for instance to climatic or weather conditions, the injury would 
not be a “war risk injury" and that is all I meant to convey by my observations 


in Staynings’ cases 


It is important, however, to notice that the scope of “war risk injuries" is 
not so wide as to include any injury which is attributable to war service. 
There are several limitations ountained in Section 1(2) of the 1942 Act which 
make the position of naval auxiliary personnel and merchant seamen less 
favourable than that of naval mene One limitation is that the injury must be 
sustained “at sea or in any other tidal water or in the waters of any harbour". 
It is that limitation which deprived the coastguard of a pension in Nugent's 
cases and that limitation could have deprived of a pension if the 
aggravation of his disease had been due not to his service afloat but to his 
standing on concrete floors ashores 


Another limitation in (d) is that the atmomal conditions must exist 
"on board ship". The fact that the conditions are abnormal for the man 
personally is not sufficient. For instance, if a olerk is taken from his office 
and sent to be a cantecn assistant in a ship the conditions for him personally 
would be abnormal compared to his work in time of peace and might aggravate an 
old-standing complaint, but if the conditions existing on board the ship were not 
abnormal for the ordinary canteen assistant the injury could not be a “war risk 
injury". Another limitation is that, although the conditions on board ship may 
arise out of the war, they mst alsc be “abnormal in time of peace". Thus, 
the presence of a ship in dock for repairs may be due to war damage, but if the 
conditions under which she is being repaired are in no way abnormal accidents 
happening to men whilst she is in dock are not “war risk injurics" unless the 
war damage plays some intermediate part in thai, see Cook's case at page 1219 


ne 
to 
to 
ught 
risk 
our 
ence 
5 
ahs, 
Ls 
Cases 
es 
the 


3208 JUDICIAL REVIEW OF VETERANS’ CLAIMS 


These limitations could have deprived of his pension if the Tribunal hy 
accepted the Commanding Officer's evidence that during the whole of his seryip, 
abroad the ship was refitting, with the majority of the ship's company on ley, 
and he was not subjected to any abnormal or severe condition arising out of tip 
Ware 


I have mentioned these limitations because I do not wish it to be supposa 
that I am holding that the Tribunal came to a correct decision on the facts of 
this case or that its findings of fact were cven sufficient to justify the 
decision. Counsel for the Minister does not invite me to go into that matte 
and I therefore say no more about it. All I say on the point raised before , 


is that the dictua in Panaieett case docs not go to the length suggested ani 
this appeal is therefore dismissed. In t 


Iz 
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MR. JUSTICE DENNING: In this case » 


he had long pre-war service, only served 5 or 6 months in this 
war and he was granted . pension on the ground of a neurosis or 
reactive depression with anxiety features that had been 
aggravated by wor servicc. He was granted that pension in 19, 
It was terminated by the ilinister os at the end of 1944, on 
the ground that aggravation had then passed away. He appealed 
to a Tribunal and the Tribunal, hearing the mtter, said thero 
was no evidence to support the termination as at that date in 
1944, but they affirmed that it should be terminated at a date 
when there was evidence, namely, on the 20th May, 1946. There 
was, indeed, ample evidence that it had passed away by that 
timee He only had 5 or 6 months service in the ware He had 
had work ever since of one kind or another, finishing up by 
working as a butler. It was quite plain that aggravation had 
passed avay. The only question raised by the case is whether 
the Tribunal had jurisdiction on hearing the appeal in the 
matter to detorminc the period during which the discase 
remined agsravated. The Tribunal plainly had jurisdiction, 
That follows from what I said in Pretty's case at page 136. 
The appeal is therefore dismissed, 
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IN THE MaTTR OF aN DECIsION OF THE 
. iAENSIONS EAL TRIBUNAL 


BETWEEN: 
Appellant. 
e-and- 
THE MINISTER OF MS ICNS Respondcnt. 


The Hone lisL, (instructed by the Treasury Solicitor) appeared 
for the xcsponient. 


JU 


« JUSTICE DENNING: This is a case where the man only served for nine months 


and then died of cancer. He had previcusly been a Chicf Inspecter of Police 
at Birminzham. He was 3% yoars of ave when he joined. lie dicd ot the 
Queen Elizabeth ilospitol, Birainzhem, nine mma ao half wonths Inter. He 
slip,ed in war service and injure his wrist but that is all. The bare facts, 
as for as material, are that after nine xcnths service he had an intestinal 
obstruction. . diagnosis was made aljost at cnce of curcinaan of the colon, 
that is cancer of the stamach. LBverything ,ossible wes dune for hin but, 
nevertheless, he died in March, 1945. Thore wos « difference of medical 
opinion, but the weijht to be civen to it was entirely o natter for the 
Tribunal. The Tribunel seid they had no hesitation or reasonable doubt in 
preferrin;, the evidence of Dr. Kerby and Dr. Wilks to that of Dr. Griffiths. 


In oll the circumstances of this case it seems to me that there is no 
possible ,round for saying that the Tribunal went wrong in point of law, and 


the appeal is dismissed. 
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\R JUSTICE DENNING: In this caso iirs. » the widow of 


clains a pension on the ground that the death of her msband was 
hastened by the aggravati-n by war service of the disease of 
bronchiectasis, He was 4 man who did not have very long service in 
the Aray, but he was discharged on the ground of bronchiectasis, and 
there was a compelling presumption in his favour, The Tribunal found 
that although not attributable to war service, the disease had been 
aggravated by wer service but, nevertheless, they found that the 
aggravetion passed away on the 7th February, 1942. ‘That was a 
decision of a Tribunal given in 1945. That was a decision given in 
a olain by him. Later on he died of pneusonia supervening on 
bronchiectasis, and his widow brought a claim in respect of his 
death. The Tribunal decided against her for the reason that they 
were bound by the previows decision that aggravation had passed 
aways 


On that point it seems to me that a decision adverse to the 
husband is not binding on the widow because sho does not clain 
through him. When she claims in respect of his death she clains 
in her own separate capacity, not in respect of his disablewent, but 
in respect of his death, Different ccnsiderations apply to such cases 
and, therefore, I hold that the Tribunal were wrong in holding 
theuselves bound by the previous decision. It is notipeable that in 
worknens' coiapensation cases, 4 similar ruling has been given by 
the House of Lords (See Huxley v. Wharneliffe Woodmore Colliery 
Coe Limited, 1948, 1 All England Law Reports, page 572). In any event, 
any difficulty of res judicata can be got over by my giving leave to 
appeal from the original decision in 1945 adverse t» the husband. 
That is whet I an going to do in this case. I give leave to appeal 
fraa the decision in the husband's case given in 1945 holding that 
aggravation had passed away in 1942, ani I allow that appeal. The 
decision was plainly wrong in point of law because there ws no 
evigence upon which to justify that conclusion. I aliow that appeal, 
With regard to the widow's own claim in respect of the death, I give 
leave to appeal ani allow the appeal.. The Ministry have now locked 
into the matter and have conceded that death was in fact hastened by 
the aggravation of the disease duc to wr service, 


Therefore, the order I wake is; allow the appeals in both the 
husbana's and the wiiow's claiias ani make an award accordingly of 
aggravation in the first case and death hastened in the seoond case, 


I may adé that in cases such as this if it were a caso of 
reaission I would remit both the husband's and the widow's claia to 
a Statutory Tribunal. 
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for the Respondente 


JUDGMENT 


MR. JUSTICE DENNING: served fran September, 1941, until 27th December, 
19. when he was discharged with cancer of the colone He claimed a pension 
in respect of his disablement, but on the 1st February, 1946, his claim was 
rejected by a Tribunal. On the 2nd August, 1946, he died of the cancer. His 
widow claimed a pension in respect of his deathe 0n the 6th April, 198, I 
directed that the husband's claim should be reconsidered and heard by a Tribunal 
together with the widow's claime They were heard on the 19th April, 19%8. 

Mrse conducted the case herself before the Tribunal and both claims were 
rejected, She thereupon wrote to the Tribunal asking for leave to appeal, 

She received a reply from the Secretary of the Tribunals which is, I am told, the 
usunl form of letter sent to applicants who ask for leave to appeale It sets 
out the provisions of the Act and the Rules and tells the applicant that she 
"mst state the point of law in respect of which it is claimed that the decisim 
is erroneous". That is a task which would fill the ordinary claimant with 
Gismaye It is hard enough for a lawyer to distinguish between a point of lav 
and a point of facte For Mrse » or anyone in her position, it is an almost 
impossible taske This form of letter seems to me to insist om the strict 
observance of Rule 25 but to overlook the beneficial provision of Rule 11(3) 
which says that:"It shall be the duty of the Tribunal to assist any appellant 
who appears to them to be wnable to make the best of his case"e As I pointed 
out in James's Case at page 634: "If the case gives rise to a point of law, the 
service man or thp Legion representative cannot be expected to mise it because 
they are not skillei in the lnwe It is the duty of the Chairman to mise it 
and of the Tribunal to consider it". 


In my opinion, therefore, in order to comply with Rule 11(3) as well as 
Rule 25, when o claimant in person asks for leave to appeal, it is not sufficient 
for the Secretary to tell her to state the point of lawe Her request should be 
placed before the Chairman of the Tribunal who should give her such assistance 
as he, in his discretion, thinks propere If he cmsiders that no point of law is 
involved, he should say so, but he should add that, if she is dissatisfied with 
his view, it is open to her to apply to the High Court for leave to appeale In 
the present case, lirse » om receiving the letter, did apply to this Courte 
The provisions of Orier 55B, Rule 2(1) had not been complied with because the 
Tribunal had not refused her applicntim: but Ceumsel for the Minister asked me 
to Gispense with that requirement as I have power to do (see James's Case at 


/page 
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page 632) and to hear her applications The Tribunal had,’ in fact, given written 
reasons for their decision, so I was in a position to deal with the case, To 
save further delay, therefore, I did not refer back again to the Tribunal but 
dealt with the case straight away. I gave Mrs. leave to appeal, treated 

the written decision as the Case Stated, and heard the appeal. She conducted 
her case in person, and as she appeared to be unable to make the best of her 
case, I assisted her, as it is my duty to do, just as it was the duty of the 
Tribunal to doe 


At the outset it mst be observed that there are two appeals here, one in 
respect of the claim for disablement made by during his lifetime, the 
other in respect of his death made by his wodow. The husband's claim, in poin 
of law, is stronger than that of the widow, because the husband has in his 
favour the compelling presumption given by Article if of the Royal Warrant; 
whereas the widow's claim falls only under Article 4.(2) because his death did 
not occur during war service. I propose, therefore, first to deal with the 
husband's claime On his enlistment in August, 1941, he was medically 
examined and was put in Grade 1. He was discharged in 194 for cancer of the 
colone That disease was not noted in any medical report on the commencement 
of his war service and, therefore, in accordance with Article 4(3) an award of 
entitlement mst be made unless the evidence shows that it was not attributable 
or aggravated by war servicee He admitted fran the outset that it was not 
attributable to war service; and indeed the evidence showed it beyond all 
doubte His case throughout wos that the disease was aggravated by war service 
because it had not been properly treated during his war service. The burden, 
therefore, was aq the Minister to prove beyond reasonable doubt that it was not 
so aggravated. 


THis case raises directly for consideration the question of aggravation of 
cancer by delay in diagnosis or treatmente Cancer has been proved to be not 
attributable to or aggravated by war service except in special circumstances, 
This question of delay is a special circumstance. In many cases, of course, 
the question does not arise. For instance, it often happens that no 
symptoms occur until an acute attack when the man reports sick, the disease is 

at ance, and despite all possible treatment, he diese In other 
cases it often happens that a man has symptoms for which he reports sick, but, 
despite reasonable care and skill, the disease is not diagnosed until a late 
stage when treatment is unavailing, may be, not until after the post morteme 
In any such cases, so long as reasonable care and skill have been used in 
ddiagnosis and treatment, the disease is not aggravated by war service; for 
no more could have been done for the man than if he had remained in civil life. 


The cases where aggravation by delay does occur, however, fall into two 
categories: 1. Cases where the man himself is so conscientious that he 
remains at his post rather than report sick or undergo treatment. In such 
cases the delay in diagnosis or treatment is no fault of the medical men: but 
it is also no fault of the man himself so long as he was not acting 
unreasonably. The aggravation by the delay is, therefore, due to war services 
(See Jones's Case, page 79)« 2. Cases where the man has reported sick but 
has not been treated with the same skill or expedition or facilities as he 
would have been in civil life, os, for instance, where the disease has not 
been diagnosed or treated os early os it should have been, or where the disease 
occurs at a place overseas where deep X-ray therapy or operative treatment is 
not available. It is to be assumed in the man's favour that in civil life he 
would, on reporting sick, be treated with reasmable care and skill and with 
the facilities available in his hane comtry: and if, owing to war service he 
is not so treated, any ensuing vation is due to war services 
(See Gillibrand's Case, page 1039). In some cases, of course, the symptoms 
appear so late that nothing whatever could be done for the man in any event, and 
then there is no aggravation: but there are cases where symptoms appear early 
and he reports sick at a time when skilful treatment may prolong his lifee Ip 
such cases, if he has aot been properly treated, any ensuing aggravatim would 
be due to war service. 


Applying these principles to the present case, the outstanding fact is that 
/this 
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this mn did have gastric symptoms for a long time during his war service, 

and nevertheless the disease was not diagnosed or treated by ony military 
doctore It was only Giagnosed by civilian doctors during a brief 
compassionate leave which he had in August, 1944. He then haa severe 
abdominal pains and vomiting. His wife culled in a civilian doctor who at once 
sent him to the Westminster Hospital where investigatios showed him to have 
cancer of the large bowele An emergency operntion was carried out with such 
success that he lived for another two years. 


The question is whether the military doctors ought to have discovered it 
earliere If they should have done so, then it would be a case of aggravatim 
by war service: for, as the surgeon at the Westminster Hospital says: "The 
earlier a malignant growth can be brought to the surgeon the better is the 
prognosise It is felt that perhaps his earlier admissio to hospital may have 
ensured longer freedom from recurrence of the disease". Giving him the benefit 
of the doubt implicit in that statement it must be assumed in his favour that 
his earlier admission to hospital would have ensured lmger freedan fran 
recurrencee The questi therefore becomes whether the fact that he was not 
admitted earlier to hospital was due to war service. It is not a case where he 
remained at his post rather than report sick. He days that he did report sick 
periodically with stomach trouble during the whole of his service, but it was not 
properly investigated by the military doctors. That is how he put it. 
himself. After saying that his bad state was obviovs to the civilian doctor 
who attended him in August, 1944, and sent him to hospital, he went om: "I 
submit it should have been just as obvious to service MeOse that there was 
definitely something seriously wrong, when I reported sick to them, when I had 
had bad spells, even if not quite as bad as the last attack". The answer of the 
Minister is a flat denial that he ever reported sick with stomach trouble except 
on one occasion on the 15th July, 1944, for mild gastro-enteritis, just three 
weeks before the attack in August, 1944, and that he then received just as 
skilful treatment as any civilian doctor would have givene The issue thus 
becomes narrowed to the issue of fact, whether he did in fact report sick 
frequently with stomach trouble during his service as he said: for if he did 
so, there is no doubt that a specialist's opinion should have been sought, and 
that was never donee That appears from Dre Moore's letter. If it had been, 
the trouble might have been discovered earlier and operative treatment undertaken 
earliere 


The issue being thus one of fnct whether he reported frequently with 
stomach trouble, the point made against the men was that, whereas the records 
disclosed that he reported sick occasionally for dental trouble and ear trouble, 
there is no record of his ever reportirg sick with stomach trouble until 
15th July, 1%4e That is a telling point which would be sufficient to decide 
the case against him if there was no evidence to the contrary. Put, there ws — 
mach evidence to the contrnurye He undoubtedly hac a lot of stomach trouble. That is 
shown by the fact that on enlistment it was noted that he "cauplained of occasioal 
gastric symptoms", and also by the history taken down at the Westminster Hospital 
in August, 1942 “He has had epigastric pains for sane months past occurring 
about 15 minutes after mealse It has occasionally been accompanied by vomiting 
and diarrhoea". It is probable that a man with those symptams would report sick 
frequently. and he says that he did soe His statement is confirmed by 
Captain Jacomb Hood, who wrote: "I knew your husband did suffer pain in the 
night as he, when talking to me, had told me soe He also told me that he had 
seen medical officers fran time to time but never got a great deal of help fram 
them". A comrade, Mr. McDermott also wrote: "I often heard him complain of 
pains in his stanach during the time when we were at Woolwich togethere I 
remember particularly on one occasion when he had been to the M.Ie room at 
New Road, Woclwich, he was told he would be placed on the charge for malingering 
if he campleined again. This struck me at the time as a very unsympathetic 
remark, on< I Wes quite aware that he had suffered and was suffering at the time"s 
His widow also spoke of an incident which stuck in her memory: "Once he came 
home for two days absent without leave. He told me he was sick and tired of 
going to the Army doctors. During the evening he hung on the top of my kitchen 
door in agonye I begged him to let me go for our om doctor, but he said he 
would go back to his unit, as it was oa worry for mee He went back to his unit 
the next daye hen I heard from him later he said they made him dig a field for 


/punishment 
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punishment and that it nearly killed him". Her recollection is confimmed to 
this extent, that the records do show that field punishment was ordered in 
February, 1943, for absent without leave from 5th to 6th Januarye Are all 
those witnesses to-be disbelieved? If the man did tell his captain, his 
comrade and his wife those things, does it not provide striking corroboratim 

of what he says? At the time he made those statements to them, he was still 

in the Army and there was no reasm why he should tell them anything that was 
not truee It seems to me that if the mm's account is to be rejected, it 

means also either that those three witnesses are to be disbelieved, or it must 
be held that the man deliberately told lies to them at a time when he had no 
reason to do soe Is there any sufficient reason for taking so strong a view 
adverse to the man? I see nonee The adverse view is based solely on the 
absence of any entry in the records. But records are not always camplete. 

Some may be lost or mislnid. They are not complete in this casee For instance, 
aon entry on 3168043 shows that he reported sick with his ears in June, 1%3, but 
there is no record of that visite And, if it did happen that a medical officer 
thought that he was making a fuss about nothing, it is not beyond the bounds of 
possibility that he would not recor’ the visite In anycase, can it be said 
that the man's account is proved beyond reasonable doubt to be wrong? I think 
note 


I can, of course, oaly interfere if the Tribunal have erred in point of 
law, but I think they passage in their written decision is the 
sentence that: "The record in fact does not bear out the deceased's statement 
that he was going sick for stomach trouble periodically throughout his service". 
That discloses a wrong approach in point of law. It puts the burden the 
woye It is not for the man to find in the records something to bear out his 
statement. It is for the Minister to show beyond reasonable doubt that his 
statement in wrongs The Tribunal never said that they disbelieved it or the 
three witnesses who corroborated his accounte Their references to the evidence 
of the Medical Services Divisicn seem to show that they regarded the case as 
largely dependent on the medical tvidence, whereas in truth it depended o the 
issue of fact whether he reported sick frequently or note Once that issue is 
approached with proper regard to the compeliing presumption in his favour, it 
seems to me that the evidence permits oly of me answer, namely, that the 
presumption was not rebutted. In view of his frequent camplaints of stomach 
trouble, a specialist's opinion should have been taken long before August, 1D, — 
and if it had been, on earlier diagnosis might have been made and treatment 
givene It is correct, of course, that a general practitioner might not have 
dingnosed it, and probably would not have done, for as the Tribunal point out, 
the man's own civil doctor did not himself diagnose ite But, that is not the 
point. If he did report sick frequently, he ought to have been sent fora 
specialist's opiniones That is in effect, what <he civilian doctor did. He 
sent him to hospital; and it is what the Army doctors ought: to have danes 
I, therefore, allow the appeal in the husband's case and award entitlement m 
the ground of aggravation. 


The widow's appeal als2 succeeds. Although Article 4(3) does not apply, 
nevertheless, the finding of aggravation in her husband's case is available as 
evidence in her case andi is to be coupled with the evidence from the Westminster 
Hospital that if he had been admitted to hospital earlier, he might have had 
longer freedom from recurrence of the disease. His death my, therefore, have 
been hastened by the aggravation by war service cf the disease: and that is 
sufficient for an award of entitlement. The decision of the Tribunal in her 
case errs in point of ln for the same reasm as those in the husband's appeal. 


Both appeals are, therefore, allowed. 
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No, of JUDGZNT IN 
REGISTER: 
IN THE HIGH COURT OF JUSTICE 


No.: 
's D 


DISABILITY: Coronmry thranbosis 


APPEALABLS ISSUE: Death due to 
or hastened ty, 


Royal Courts of Justice, 
Pridsey, 1954, 
Before: 
Mr. JUSTICE OiiEROD 


IN TiE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
- amd - 


IN THE MATTER OF AN APPEAL AGAINST A DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


Setveen;: 
Appellent 
- and = 


THE MINISTER OF PENSIONS AND NaTIONAL INSURANCE Respondent 


Mr, J.P. ASHWORTH (instructed by the Solicitor, Ministry of Pensions 
and National Insurance, 30, Euston Square, N.W.1) appeared for 
the Respondent. 


JUDGWENT 


MR, JUSTICE ORMEROD: This is an appe:l by Mrs, against the 
decision of the Pensions Appeal Tribunol that she is not entitled to a pension in 
respect of her husband's death, her husband being a regular officer of the rank 
of Squadron Leader in the Royal Air Foree who died at the age cf forty-nine on the 
27th Jamary, 1950, when he wes still serving in the administrative section of the 
Royal Air Force, 2nd the cause of his death beyond any dispute is coromry 
thranbosis. 


The cese cames before me by way of appeal on the ground that there mst hove 
been on element of doubt in this case and, therefore, as this is a case of 
compellins presumption, the wido: mist be entitled to a pension, The reason \hy, 
as I understand it, I am asked to say that there mst be o doubt is that when this 
matter first of 211 came before the Tribunel they could not agree, The matter 
came before a second Tribunal who adjourned the matter for further consideration 
end in order that 2 representative of the Royal sir Force Association could supply 
further evidence. In the meantime the Tribuncl decided to obtain the opinion of an 
independent medical expert, as they were entitled to do, They ovtained the opinion 
of on eminent cardiologist, Dr. Bourne, and that opinion is clearly in favour of 
thc sppellaont,. 
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The short circumstences of the case are that the deceased had served in 
— the Royal Air Force for a mmber of years os © regular officer. Fram 1940 to 
1948 he wos employed at Adastrol House by the Air linistry, and I think it is 
admitted by Lr, ashworth on behalf of the Ministry thot during that time he 
would heve to work long hours, or certainly for some portion of the time, 


certainly to 1945 and possibly later end, I suppose, as was every serving 
Oks officer, would have been under same considerable stress and strein, partly 

through working in London and having to endure the bombing. It may very well 
to be thet there wes stress and strein during that period, In 1948 he left the 
by. air Linistry at idestral House, I should say that during the later period 


of his service at the sir Ministry his wife was in London and he was not 
spending his nights in the Air iiinistry as he had been doing earlier, But 
from 1948 he was moved to Chigwell and there he was employed again in 
administrative work, ® five-day week with hours apparently from about half 
pest eight in the morning to six o'clock in the evening. It does not 

appear from the evidence before the Court that during that final period of 
eighteen months, or rather more than eighteen months, he suffered any unusual 
stress or strain except, of course, that he had to oarry the responsibility 
which eny officer with the rank of squadron leader may be expected to carry, 


Mr, EVANS: Your Lordship will forgive me for pointing out thet there was 
admittedly some stress at the end of 1949. 


Mr, JUSTICE ORWEROD: Yes, I was just going to refer to that, I am much obliged 
to you. I am reminded by Mr, Evans that at the end of 1949 he had same 
special work to do involving 4 good deal, as I understand it, of research 
into figures of previous years, and it does appear to be clear that at the 
end of that time, December, 1949, he was away from his duties for, I think, 
a@ period of three days, and the cause of that was given as mental exhaustion, 
I think it is therefore reasonable to say that at that time for some short 
period, if not suffering from excessive stress or strain, he was working 
harder and longer hours snd probably doing more difficult work and possibly 
taking on heavier responsibilities than in the normal course of his duties, 


The matter came finally before the Pensions Appeal Tribunal and the 
Tribunal had the advantage, of course, of having the full partioulers of the 
work Which the deceased had done since 1940, the conditions under which he 
worked and the hours he worked, In addition they had « large mmber of 
reports, more than usual, from the Medical Services Division of the Linistry 
of Pensions dealing with this mtter, Those reports steted the view, having 
regard, I think, principally to the time that had elapsed between when the 
deceased might be regarded as under strain and the time of his death, that 
it was quite impossible to say the conditions of his service had either 
caused or hastened the coronary thrombosis which had coused his death, 


On the other hand, the Tribunal had before them the opinion of 
Dr. Bourne, admittedly an eminent cardiologist and admittedly the medical 
expert whose opinion had been sought by the Tribunal, and his view was, in 
the lest paragraph of his opinion: "To recapitulate, the available evidence 
"is to my mind strongly suggestive that ‘s work in the R.A.F. 
"was of the type most likely to bring out and accentuate in o susceptible 
"individual first of all isohaemic heart disease, secondly hypertension end 
"thirdly, coronary thranbosis, which is after all final fatal complication 
he “of the other two," 


1 in 

ik 411 those matters were before the Tribuml, It is clear from the notes 
| the Which are before me, Which were taken by the three members of the Court, tht 
the all those matters were considered by the Tribuml, and it is clear fran the 


notes that they were considered by the Tribunal from the point of view that 
this was a case where the compelling presumption wes in favour of the — 
appellant, In spite of that, the Tribumel have come to the view that the) 
ve prefox to accept the medical opinion of the Medical Services Division, 
They prefer to accept thet in place of the opinion of Dr, Geoffrey Bourne, 


AR It has been submitted by Mr, Evans thet the Tribunal decided this 
matter on the opinion of the Medical Services Division in an arbitrary 

on fashion without giving sufficient considerstion to the report of Dr, Bourne, 

ply heaving regard to the greet eminence and reputation of Dr, Bourne in this 

of an partiouler field of medicine, ond without giving proper consideration to 


Lnion 
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the circumstances under Which he hod worked both when he was employed by the 
éir iinistry up to 1948 and later when he was employed in sinilar but probably 
not so strenuous duties at Chigwell, 


I aa afroid I camot say here that I can find any reason for disturbing the 
decision of the Ministry of Pensions. I hove said, and lir, Evans indeed has 
reminded me, not on one occasion but on many occasions, that these are questions 
of fact for the Tribunel ond if there is evidence on which the Tribunal oan 
properly find one way or the other and they, having considered that evidence, 
have come to a decision one way or the other, it is not for this Court, which 
deals only with appeals on questions of low, to disturb their view. It may well 
be thet other tribunals might heve come to different conclusions. It may be thet 
hed I been there when the case was first considered, I might have come to a 
different conolusion, though I am not suggesting for a moment that I would; but 
the Tribunal quite clearly, from the notes which they have taken and fran the 
decision which they have made, have considered this matter carefully in all its 
aspects and considered the facts and the medical opinions they hed before then, 
Under those circumstances it is impossible for me to say that there Was no 
sufficient evidence on which they could come to the conclusion which they did, 
end it is not within my province to disturb the decision, The appeal will be 
dismissed, 
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Noe of Judgnent in Ministry Register 


Ath 0c 4 


KING'S BENCH DIVISION 


Before: 
Mre JUSTICE DENNING 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
IN THE MATTER OF AN APPEAL AC.INST A DECISION OF ‘HE PENSIONS 
APPEAL TRIBUNAL 


BETWEEN: 
Appellante 


THE MINISTER OF PENSIONS Respondent. 


The PARKER (instructed by the Treasury Solicitor) appeared 
or the Respondante 


JUDGNENT 


MR. JUSTICE DENNING: In April, 1941, the War Office wrote to Cole 
him that his disability had been accepted as attributelle to Military services 
The question raised by tiis Case Stated is Wwheticr that assurance is binding on 
the Minister of Ponsionse 


Cole served throughout the 1914-18 ware He served in the 
Torritorials for 211 the years between the warse He served for six years in the 
49395 wore Ho now suffers from a disability wich is a result of an injury but 
the question is, wiich injury? He had two injurics. The first was in a train 
accident in 1927, not comected with militmay service. It scamed to be only 
a slight injurye He had a stiff nock nid some nouritis but this cleared up by 1928 
Thereafter he played Rugby football anc lead m cnergetic life with no further 
troublee The second accident was in December, 1939, wiilst on military services 
He fell and injured hinself, recviving a severe Dlow on the chine This was vory 
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painful and left some stiffness which persisted, and in May, 1940, he was taken inty 
Millbank Hospital and X-rayed» The diagnosis was prolapsed intervertebral discs, 
A Medical Board was held in July, 1940, and he was found unfit for ganeral service 
and put in category B permanentlye 


Those facts gave rise to three possible interpretations: (1) The disnbility 
may have been due to the first injury which took a long time to manifest itsclr, 
It would then not bo duc to war services. (2) Tho first injury may havo olodred 
up, or at any rate, loft only a condition which might never have given any trouble 
but for the second accident. The disability would then be due to the second 
which was attributable to war sorvioce (3) ‘The first accident may have given rise 
to an injurious process which would, sooner or lator, have givon rise to the 
disability in greator or loss dogroe tut was acoolerated or intemsified by the 
second accident. The disability would then be duc to the first injury, though 
aggravated by the seconde In that case, so long as aggravation romnined tho 
disability would be duc to war scrvicce 


It is plain that for the determination of those nice questions a sight of 
the X-rays would be most important. 


On the 11th and 14th March, 1941, Col. wrote to the Dircctor of 
Pcrsonal Services at the War Office giving a full statement regarding his caso 
end making this request: "On the 3rd July, 1940, I was examined at Millbank by 
a Medical Boaré, which reported me permmently unfit for general service and 
placed me in Catcgory Be I undorstand that no report was made on the question of 
attributability and I should be glad if this matter can now be considered". 
On the 8th April, 1941, the Diroctor of Personal Services replied: “Dear Colonel, 
you wrote me on 11th March regarding the injury you sustained in December, 1939, 
and I now write to let you know that your case has been duly considerod and your 
Gisabllity has beon accepted as attributable to Military service. I am pleased the 
question has been settled in such a satisfactory manncr". Cole says that, 
on the faith of that assurance, he did not take any steps (as he otherwise would 
have done) to get an indepondent modical opinion in 1941: that, at that time the 
Xeray plates were still avnilable whereas they have now bcon last or destroyed; 
and that his position is accordingly projudiced. 


Cole aid not, of course, know what steps the War Office took when 

they considered his caso: but at the hearing before me the War Office file was 
and by consent, I looked at ite It shows that the Director of Personal 

Services wrote to the Divisional Commander and obtained evidence as to the injury 
in Decembor, 1939 and its consequences; and that he sent all the material, 
including the proceedings at the Medical Board, to the headquarters of the 
Amy Medical Departments: They reported: “From the evicence available we consider 
that the officer's condition was attributable to the accident in Docanber, 1939". 
There was ample matorial for that decisione The coctors at the Medical Board had 
agreed that, although the discs were probably damaged in the first accident, the seo 
was the precipitating cause of the symptoms from which he suffered, The papers 
were thon sent to the Army Finance Department who replied: “We agree — 
attributable". Then thcy were retumed to the Director of Pcrsonal Services who 
wrote to Col. the letter of 8th April, 1941-¢ It is clear, therefore, 
that the letter was written after careful considemtion by all the Departments 
concerned at the War Office and with their full authority, but the Ministor of 
Pensions hail not been consulted, nor anyone in his Department. Nevertheless, 
if the letter was to have any cffect at all, it would have to be binding on the 
Minister of Pensions: because the Pension Ordcr and the Royal Warrant of 
Septomber, 1939, had transferred to him the mtire administration of Usablemmt 
Claims in respect of service after 2nd September, 1939e The War Office still 
retained jurisdiction over claims in respect of service before Septembor, 19393 
ond that is a jurisdiction which thoy still retain uniler Section 652 of the 
Pay Warrant. This claim of Cole was, however, clearly a claim in 
respect of his injury of Deoaaber, 1939 and so cme within the Royal Warrants in 
respect of war scrvicee 

The important thing to notice is that the letter of 8th April, 1941, is franed 
in the very words of the Royal Warrant of June, 1940, which was then in forces 
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Section 5 of that Warrant lays dow the condition under which "a disability" shall 
or shall not be “accepted as attributable to military service". That Warrant 
dealt with oll claims in respect of war injuries, that is, ponsions, retired 
disability pay, allowances and medical expensese The assurance was given to 

Cole in these explicit words: "Your disability has becn accepted as 
attributable to military servicc". That was, on the face of it, an authoratative 
decision intended to be binding and intenied to be actcd one Even if 

Cole had studied the Royal Warrant in every detail there would have 
been nothing to lead him to suppose that the decision was not authoratatives 

He might well presume that the Amy Modical Board was recognised by the 

Minister of Pensions for the purpose of certifying under Article 2(4) and (5) of 
the Royal Warrent: ani that their certificate of attributability was sufficiunt 
for the purpose of the Warrant. 


What thon is the result in law? If this was a qicstion between subjccts, © 
parson who gave such an assurance as that contained in the War Office letter would be 
held bound by it unless he could show that it was made under tho influence of 
mistake or induced by a misrepresentation or the likc, none of which appenrs heres 
re are many cases in the books which establish that an unequivocal accent:nce . 
of liability will be enforced, if it is intended to bo binding, intamied to be acted 
upon, and is, in fact, acted upone I may instanco tho casesunder the Workmcn's 
Compensation Act, tho latést of which is ve (1941, 1KeBy 
page 615)» ‘Those cases are often not cases of estoppel in strict scnse: because 
estoppel strictly only anpliecs to representations of facts, not of lai Here oll 
the primary facts were known to both parties: and tho only question was, what 
was the proper conclusion to be dravm fram thome Furthermore, the cases are 
often not cases of simple contracts because unlike a compromise, there is no 
consideration given at the timee Thus, we have hore no promise express or implicd, 
by Cole to forbear from getting a modicnl opiniones Yet, if his disability 
hag not been accepted as attributable to military scrvice, he would have got ounce 
He did, therefore, on the faith of the War Office letter forbear to get such an 
opinione That is sufficiant to make the lettcr bindinge The case falls within 
the principle that if a man gives a promise or assurance which he intends to be 
binding on hin, and to be acted on by the person to whom it is given, then, once 
it is acted upon he is bound by ite Seo Ve 


Trees House (1947 1¢KeBy page 130) and Bob Guiness Ltile ve Salomonsen 


The next question is whether the assurance is binding on the Crome The 
Crown cannot escape by saying that estoppels do not bind the Crow, for thot 
doctrine has long been explodede Nor can the Crom escape by praying in aic tho 
doctrine of Excoutive necessity, that is, the doctrine that the Crown camot 
bind itself so as to fettor its future axccutive actione That doctrine was 
propounded by Mre Justice Rowlatt in the trite case (1921, 3eKeBe page 500) 
Dut it was unnecessary for the decision because the statanent there was not a prvmise 
which was intended to be binding but only an expression of intentione 
Mr. Justice Rowlatt scoms to be influoncod by the cases on the right of the Crown 
to dismiss its servants at ploasuro, but those cases must now all be real in the 
light of the Judgnent of Lord Atkin in Reilly ve The King (1934, Appeal Cases 
page 176 at page 179)» That judgnnt shows that, in regard to contracts of © 
service, the Crown is boun’ by its express prowises as as any subjcct. 

The cases where it has been held mtitled to dismiss at pleasure, are based on an 
implied tema which cannot, of course, exist where there is an cxpress term dealing 
with tho matter. In my opinion the defence of excoutive necessity is of linited 
It only avails the Crown whore there is an implied term to that cffcct, 
or that is the true meaning of the coutract. It has ccrtainly no application in 
this casee The War Office letter is clear and explicit and I sce no room for 
implying a term that the Crom is to be at liberty to revoke the decision at its 
pleasure and without causes 


I come therefore to the most difficult question in the case. Is the 
Minister of Pensions bound by the War Office letter? I tink he ise 
Cole thought, no doubt, that, as he was sorving in the Amy, his clain 
to attributability would be dealt with by or throu h the War Officee So he wrote 
to the War Office. The War Office did not refer him to the Minister of Ponsionse 
They assumed authority over the matter and assured jim that his disability had 
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been accepted as attributable to military service. He was entitled to assume 
that they had consulted any other departments that might be concerned, such as 

the Minister of Pensions, before they gave him the assurance. He was entitled 

to assume that the Board of Medical Officers who exwained him were reoognisod by 
the Minister of Pensions for the purpose of giving certificates as to attributabiliy, 
Can it be seriously suggested that, having got that assuranco, he was not 
entitled to rely on it? In my opinion, if a Government Department in its 

with a subject takes it upon itself to assume authority upon a matter with which he 
is concerned, he is entitled to rely upon it having the authority which it assumes, 
He does not know and carmot be expected to know the limits of its authority. 

The Department itself is clearly bound, and as it is but an agent for the Crom, it 
binds the Crown also; ani as the Crown is boum!, so are the other departnonts, 
for they also are but agents of the Crowne So here the assurance by the War Office 
binds the Crown, and through the Crown, the Minister of Ponsionse The funtion of 
the Minister of Pensions is to administer the Royal Warrant issued by the Crom ani 
he must so administer it as to honour all assurances given by or on behalf of the 
CroWie 


In my opinion, thorefore, the finding of the Tribunal that the Qisability was 
not attributable to war service mst be set asides The War Office letter is: 
binding on the Minister of Pensions ani he is bound to accopt the disability as 
‘attributable to military sorvice' for the purposesof the 1940 Warrant, that is 

as ‘due to war service! for the purposes of the 194.6 Warrante The Minister is, 
Gatefores bound to concede that, of the three interpretations I mentioned at the 
beginning, either (2) or (3) applies: ani, if there is a reasonable doubt as to 
which of these, tho benefit mst be given to Cole e Of these two, 
interpretation (2) was the intorpretation intoniled by the War Office and is plainly 
the right interpretatione This appeal, is therefore, allowed. An award mist issuc 
that Col. disability is due to the injury of Decanber, 1939, which was 
attributable to war services 
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No. of judgment in !‘inistry Register 
Royal Courts of Justice 


Wednesday, 16th February, 1949 
Di THE HIGH COURT OF JUSTICE Wednesday, 16th Februa 
Before 


Mr, JUSTICE 
IN THE MATTER OF THE PEYSIONS APPEAL TLIBUALS ACT, 1943 
- and - 


IN THE MATTER OF APPEAL .GALIST .. DACISION OF THE 
PENSIONS APPEJL TRIBUNAL 


Between; 
Appellant 
- and - 
THE MINISTER OF PENSIONS Respondent 


The Hon, H,L. PARKER (instruoted by the Treasury Solicitor) 
appeared for the Respondent. 


JUDGMENT 


MR. JUSTICE ORMEROD: I am afraid I must dismiss the appeal, but I do so with 
reluctance, The general body of medical opinion which has been called in 
this case is that this condition of myopia in the ordinary way could be 
increased and would be increased by advancing age, but there is quite a 
strong medical opinion which has been expressed in the hearing of the case 
that the conditions of service might have increased the speed of the onset of 
the condition, and if that were so, of course, this Appellant would be 
entitled to an award on the ground of aggravation. But the matter has been 
considered by the Tribunal having the whole of the evidence before it, and I 
think I must say, having regard to that evidence, that it is impossible to 
say that they have acted wrongly in coming to this decision. It might be a 
decision with which another Tribunal might not have agreed, but there was 
evidence before them upon which they could say that the onus had been 
discharged, and I camot, therefore, interfere with the findings. The 
appeal must be dismissed, 
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Nos of JUDGMENT IN | 

-MINISTRY REGISTER: 
IN THE HIGH COURT OF JUSTICE DISABILITY; Pulmonary Tuberculosis 
KING'S D 4 APPEALABLE ISSUE; Attributable 


Royel Courts of Justice 
Thursday, 26th January, 1950 


Before; 
Mr. Justice Ormerod 


IN THE MATTER OF THE PENSIONS TRIBUNALS ACT, 
- and - 


IN THE M.TTER OF iN i.G.INST 4. DECISION 
PENSIONS TRIBUNL 


Between; 
L.ppellant 
- and - 
INE MONISTER OF PENG TONS Respondent 
The Hons Hels (instruoted by the Treasury Solicitor) appeared 
on Respondent. 


MR. CRISPIN; This is an appeal which raises a rather different pointe The Tribunal 
@ave leave to appeals Before I go further may I remind your Lordship of 
obertson's case? That is reported in Reports of War Pensions ippeels at 
page 2225, volume 3. Beginning half way down the page the headnote says; 
"The appelleht, » applied for disablement pension 
under the Royal Warrant on the grounds that the old fracture cervical vertebrae 
from which he was suffering was due to wer service. The Minister rejected the 
clain and, on appeal eseee the Tribunal upheld the Minister's decision. Seeeeere 
Held, that where, after full and careful consideration within the War Office 
though without consultation with the Minister of Pensions, an officer of 
authority in the War Office writes a letter to a claimant during his period of 
war service accepting a disablement as being attributable to Ifilitery Service 
(the words of entitlement used in the Royal Worrent in force et the time of 
writing)" - and then come these important words - "and the cloimnt acts 
thereon to his prejudice, the Minister of Pensions is bound by the terms of 
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the letter and mst, providing the medical evidence is satisfactory, admit 
entitlement at the terminction of the cleinant's period of Wer service; 

that the defence of executive necessity only avails the Crown where there 

is an implied term to thet effect or that it is the true meaning of 

a contract; that a Government Department being an agent of the Crown can 

bind itself, the Crown and another agent. of the Crow, eog., ancther’ 
Government Department;" and finally "that the War Office letter is binding 

on the Minister of Pensions and he is bound to accept the disability as 
‘ottributeble to military service' for the purposes of the 19,0 Royel Warrant", 
and the appeal was allowed, ; 


In that case had been in communication with the War Office and 
they said; ‘We accept the disability as attributable." He wes insistent 
about it and he got that concession from the War Office. The evidence was 
that if he had not had that concession and thet letter saying it would be © 
accepted as attributable he would himself have taken steps at that time to 
heve examinations, X-rays, and reports, and so on on his condition. But he 
had acted upon that representation, that statement from the War Office, to 
what might have been his detriment. Some two and a half years later, or 
whatever it was, it was quite impossible to ascertain what the position wes in 
foct at the time the lettor wes written.‘ It is on the basis of an estoppel, 
he having acted to his prejudice. Your Lordship sces on page 2223 the words 
to which I invited attention: "and the cleirant acts thereon to his prejudice." 


With that in mind I will tell your Lordship about the present case. 
I think it will be convenient to look at the Statement of Case; it is quite. 
shorte The disability is tuberoulosis, and there is an award of 100 per cent 
for the aggravation if it. The man is 21 years old, He served a total of 
only fourteen or fifteen months. There were various examinations for 
enlistment, in 1%4, in 1945 and in 19%6. There was no previous history, and 
he was enlisted on the 1st August, 1946. The tuberculosis was diagnosed on 
the 3rd October, 1946, only two months later. The Statement of Case says: 
"Pulmonary tuberculosis, three to four months.cough with sputum, greenish, no 
blood. Has probably lost weight" etc. "pulmonary tuberculosis." I need not 
read any further because it aust be quite obvious frori that report, which was 
only eight or nine weeks after he was enlisted, that the tuberoulosis was, 
almost beyond any doubt at all, in existence before he went into the service. 
One cannot feel any doubt about that, and therefore aggravation is the correct 
entitlement. 


The difficulty has arisen because this ran received a letter - I have the 
original here - dated the 21st March, 197, sent to him in the sanatorium. 
The letter reads; “Notification has been received from Officer in charge of 
Records that your present disability has been accepted as attributable to War 
Service." It then goes on to deel with his discharge. It is signed by 
the Major, R.A.M.C., Registrar, for the 0.C. Military Hospital. If he had 
done anything in pursuance of that representation ------ ; 


MR. JUSTICE ORMEROD: Up to that moment the facts are on ©11 fours with 


_ Robertson's case. 


MR, CRISPIN:; Up to the time that letter wis written, my Lord, yes, leaving aside | 


any distinotion as to the disabilities and the almost conclusive proof in 
this case that the disability had existed before war service. There is that 
distinctions Up to that moment, my Lord, for the purpose of ny argument, 
I say the position was the same as in Robertson's case, but the cistinction 
between this case and sos case = and I make the point against myself - 
is that it made no difference whatever to the future conduct or behaviour of 

» the appellant in this case. «He did-not alter his course in cny wey. 
.It cannot be suggested that he did anything he might not have done or that he 
did not do anything he might have done, 


JUSTICE ORMEROD: That is the point: Did he refrain from doing anything which 
he would have done otherwise? . 


CRISPIN: I think that is the point, and I.om satisfied that there is no 
indication at all that it had any effect whatever upon his future conduct or 
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MR. 
YR. 


upon any steps he might or might not have taken. That is the distinction 
between the two cases, and for that reason it seems to me that this is not an 
appeal in which I can hope to succeed. I think it is right that I should say 
that. 


JUSTICE ORMEROD: I am very mich obliged, Mr. Crispin. What did the Tribune) 
say in its judgment? The letter is set out, I see. 


CRISPIN: In the fourth paragraph from the end Sir Lionel Elphinstone said that 
the Tribunal found as a fact thet the Appellant did not alter his position in 
reliance on the acceptance of attributability and disallowed the appeal. That 
was the basis for the decision. I think it is rights That finding of fact 
is undoubtedly supported by the evidence. Theat having been the basis of the 
decision in Robertson's case I think it is really all I can say about it, my Lori, 


JUSTICE ORMEROD:; Is there anything you wish to say, Mr. Parker? ~ 


PARKER: I would like to say only this. wWhet has been said is sufficient, of 
course, for my purpose to dispose of this appeal, but I would like to keep open 
in future cases the possible distinctions from Robertson's case, which was 4 very 
peculiar case. Not only did the man in that case act to his detriment quite 
clearly but the letter that wes written appeared on its face to be dealing with 
pensionable disability. In other words he was entitled on reading it to consider 
that it wes decling with pensions. And further there was no mistake at all. 

It was a genuine opinion arrived at by the War Office. If one were to go into 
this case I would submit that notice should be taken of the fact that the letter, 
which is set out in this judgment, is, as your Lordship sees, headed, after the 
‘telephone number; "Subject: Long Term Scheme". I do not know if your 
Lordship knows the Long Term Scheme, but it is a provision for full pay being 
paid to amen while he is in hospital for a prolonged period - 24 years, The 
letter is directed to that matter, that. is to say, his pay and allowances in 
hospitel. I think it was so understood by the Appellant. That would be one 
distinction on which I would rely. 


The other distinction is that in fact the letter was written (as would 
appear if one went into the facts) after consulting the Ministry of Pensions, and 
it wes written clearly by mistake, because I could point out to your Lordship 
the notification to the War Office by the Ministry which was clearly aggravation 
only. Your Lordship sees that aggravation has been conceded from the outset 
Somebody by @ pure mistake wrote in attributability in the letter. So that there 
woulc be other grounds on which this cese could be distinguised from the special 
facts of Robertson's case. 


JUDGMENT 


JUSTICE ORMEROD: I think I should say es little as possible ebout this case. 
It clearly does not come within the decision in Robertson's case, and it does not 
come within that decision for the very clear reason that, whatever the meaning or 
intention of the letter, there is no evidence of any kind that the min acted on 
that to his cetriment. Therefore even if that letter were one which could be 
regerded as one which had e similar effect es the one in Robertson's case it is 
quite clear thot it could not be regarded as a finding which bound the Ministry. ~ 


In saying that I do not wish in. any way to make any comment on the position 
as it woulc have been if this man had acted to his detriment as the man did in 
Robertson's case. Quite clearly each one of these cases must be considered on 

S owm merits, and when that position arises again I have no coubt that the 
matter will be fully argued and a decision arrived at. That question does not 
come up for decision in this case and therefore the appeal will be dismissed. 
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NO, OF JUDGMENT IN 1052 
IN THE HIGH COURT OF JUSTICE MINISTRY REGISTER; Cross Ref:761 
KING'S BENCH DIVISION DISABILITY: Suicide 
APPEALABLE ISSUE: Death due to 
or hastened b 


Royal Courts of Justice 
Wednesday, November 8th, 1950 


Before: 
Mr. Justice Ormerod 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNAL ACT, 1943 
- and = 


IN THE MATTER OF AN APPLICATION FOR LEAVE TO APPEAL AGAINST 
A DECISION OF A PENSIONS APPEAL TRIBUNAL 


Between: 
Applicant 


THE MINISTER OF PENSIONS Respondent 


Mr. J.P, ASHWORTH (instructed by the Treasury Solicitor) appeared 
on behalf of the Respondent, 


Mr, CRISPIN: This is an application for leave to appeal. It is not one about 
Which I have much to my. It was a suicide case and it came before a Tribunal 
originnlly in April, 1948, Then it ws remitted for rehearing in Februcry, 
1949, come before a Tribunal again in November, 1949 (a year ago tomorroy, 

I see), and wns ultimtcly disallowed, I am not pressing the application for 
remission or anything of that kind today, but the position with regard to 
suicide cases hns been 2 little unsatisfactory or ws unsitisfactory at the 
time of the hearing of this appeal. Mr, Justice Denning (as he then wns) 
laid dom in two cases = I think there wis a case of X¥ and a onse of Puller - 
that suicide was such an overwhelming mtter that it arose from something in 
the individual and that, as it were, any chain of caumtion with wr 
circumstances had been broken, At that time one or two what I regarded as 
strong cases were before the Court and the appeals were disallowed, ‘hen this 
conse wis before the Tribunal, just about the time it ws finally decided, the 
Court of Session in Scotland had taken a somewhnt different view, and in Duff's 
case = I need only tell your Lordship this because there has been a further 
decision in Scotland = it wis held that the test; to be applied is not the 
effect of service conditions on a narml mn, but the effect of service 
conditions on the particular person who my be abnarml, Tmt fell to be 
considered Inter in Scotland in MoCrorie's case, when the attention of the 
Court of Session was dravm to what Mr, Justice Denning had said in Fuller's 
case. The result is that the decisions in the tvo countries now appear to 
be in line, It is desirsble that there chould be unity as for as possible, 
and having regord to the lnter decision in the Court of Session and the 
decisions of Mr. Justice Deming there appenrs to be no divergence of opinion 
at all. 
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In this potticular case of there were service compulsions 


which seemed to me had affected the mind of the mn, There were other 


extraneous factors: there was evidence of some domestic trouble, although 
the widow in her evidence denied it; there had been letters about divarce 


from him to her and there wis some trouble with regard to a mtter of 
secount. He did ultim.tely take his om life, But whatever the service 
compulsions, hi.ving regerd to the decisions of this Court «nd now of the 
Court of Session, I do not think I oan usefully pursue this applicntion. 
It does seem to me that the mtter, so for as suicide is concerned, has 
reached finality. I ask your Lordship, if your Lordship thinks fit, to 
give leave to appeal and to dismiss the appeal. I think it is a case 
that should be reported, 


Mr. JUSTICE ORMEROD: Have you anything to say, Mr. Ashworth? 
Mr. ASHVORTH: No, my Lord, 
Mr. JUSTICE ORMEROD: I think that is . proper course, Mr, Crispin. I give 


leave to appeal, and dicriss the appeal, 
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No, of Judgment .in 
th Ministry Register 
In H of Jus Disability Crohn's disease 
King's Bench Division Appealable Issue ggravation 
only 


Royal Courts of Justice 
Thursday, 9th Novenber, 1950 


Before: 
Mr, Justice Ormerod 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS CT, 19435 
- and 


IN THE MATTER OF 4N APPLICATION FOR LEAVE 10 APPEAL INST 
DECISION OF THE PENSIONS APPEwL TRIBUNAL 


Applicant 
and 


THE MINISTER OF PENSIONS Respondent 


(instructed by the Treasury Solicitor) 
appeare ir Respondent, 


JUDGM 


Mr, JUSTICE ORMEROD: This is a difficult case in this sense: this man was 
discharged from the Army because he was suffering from &n anxiety neurosis, 
It was found later that he was suffering from Crohn's disease, It is not 
disputed that he is now suffering from Crohn's disease, and indeed, it is 
not disputed that he was suffering from Crohn's disease during his period 
of service and possibly before that, The specialist in Crohn's disease who 
had examined the Appellant and who not only gave a report for the consideration 
of the Tribunal, but gave evidence at the Tribunal, had stated in his report 
that the condition from which he was suffering at the time of his release, 
and that the symptoms of anxiety neurosis which were diagnosed and which were 
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Between: 
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certainly present at the time of his release were symptoms arising from the 
presence of Crohn's disease, He stated that specifically. If the Tribunal 
find that he is right, then, clearly, this is a case which should be dealt 
with on the basis of a compelling presumption, because in effect their 
finding is that the condition from which he is suffering now is the. 
condition for which he wes discharied and, therefore, there can be no doubt 
that it should be dealt with on the basis of being a compelling presumption 
case, The question that I have to consider here, I think, is this: am I 
satisfied that when the Tribunal considered this matter they had before then 
the specific point, and did they address their minds to the question 
specifically, whether or not the anxiety neurosis was an ind« pendent 
condition due to the fundamental instability of the man or was it, on the 
other hand, a result of the condition of Crohn's disease from which he was 
admittedly suffering, 


Mr, 4shworth has directed my attention to the reports of the Medical 
Services Division and also to the fact that in the reasons given by the 
Chairman for refusing leave to appeal he did say that there was evidence 
given before the Tribunal and that the Tribunal must have had this point in 
mind to come to the decision to which they did, apparently, that he was 
discharged on account of anxiety neurosis and not on account of Crohn's 
disease, I have considered this matter carefully during the hearing of 
the case and, with some reluctance, I have come to the conclusion that I am 
not, quite satisfied that the matter was approached by the Tribunal from this 
point of view, I think there is some doubt from the reports of the Medical 
Services Division, and from the wording of the Tribunal's reasons, whether or 
not they did consider specifically this question which appears to we’ to be 
fundamental, and under these circumstances it appears that I have no 
alternative but to allow the appeal and remit the case for further 
consideration, 


Mr, CRISPIN: The application will be granted, my Lora? 


Mr, JUSTICE ORMEROD: Yes, certainly, I will grant the application, I think 
I should say again, as { said in the course of the case, that I think neither 
the Medical reports nor the reasons given by the Tribunal should be 
scrutinised in quite the way that pleadings might be scrutinised and dealt 
with as between lawyers on the hearing of a case, but at the same time, of 
course, I mst be satisfied on a consideration of the whole of the documents 
that the questions which ought to be considered have been considered and 
considered from the proper point of view, I am not satisfied in this case 
that that has been done, 
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No. Of JUDGMENT IN 


IN THE HIGH COURT OF JUSTICE MINISTRY REGISTER @=— 
KING'S BENCH DIVISION DISABILITY Bronchial Carcinoma 


Gastric Ulcer 


&ppealable Issue death due to 
or hastened by 


Royal Courts of Justice 
1 


Before: 
Mr. Justice Ormerod 
IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
and 


IN THE MATTER OF AN APPLICATION FOR LEAVE TO APPEAL AGAINST 
4 DECISION OF THE PENSIONS APPEAL TRIBUNAL 


BETWEEN: 
(Applicant) 
and 
THE MINISTER OF PENSIONS (Respondent) 
MR. J. Pe (instructed by the Treasury Solicitor) 


appeared on behalf of the Respondent. 


WR. CRISPIN: This application to your Lordship is one for leave to appeal. The 
circumstances are really quite shorte I think I can put it in a nutshell to your 
Lordship. The Applicant's husband served for something over 4% years in the Royal 
army Medical Corps, and he said that he became ill at Belsen, where he was 4 nurse. 
He himself made a claim for a pension, as he was suffering fram Bronchial carcinoma 
and gastric ulcer. ‘ 


Then he died on the 20th March, 1949. The certified causes of death were 
bronchial carcinoma and gastric ulcer, in respect of which he had made a claim 
himself. His appeal was pursued by his widow, and she made her own appeal, so 
the matter came before the Tribunal as a dual appeal, but today before your Lordship 
I am concerned only with the widow's appeale The Tribunal found in fact that the’ 
gastric ulcer was aggravated by his was service and was not attributable. 


MR. JUSTICE GRMEROD: On the widow's appeal? 


ulcer was attributable to war servicee One of the causes of death was the gastric 
ulcer; it was the second cause of death given. The first one, and the more 
important one no doubt, was the cancer of the bronchus. Nevertheless, on the death 
certificate there did appear as the second cause of death the gastric ulcere The 
Tribunal then found that the death was not hastened by the war service. 


MR. CRISPIN: On the man's appeal. I beg your Lordship's pardon; they found the gastric 
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The way I put the case is that the Tribunal having found the gastric ulcer 
attributable to war service, and it being in evidence before the Tribunal 

dea 


JUSTICE ORMEROD: Is the medical certificate evidence of the cause of death? 


CRISPIN: It is expressed to be the cause of death on the certificate. I have 
the printed words at the heading of the death certificate: "Cause of Death", 


JUSTICE ORMEROD: Can that bind the Ministry? 


CRISPIN: It was in the terms of reference to the Tribunal on Page 1 of the 
statement: “Cause of Death (a) Bronchial Carcinama; (b) Gastric Ulcer." 
That was said to be so; that is what appears on the statement. 


JUSTICE ORMEROD: Was that medical certificate anything other than following 
out the common practice that if there is a condition it is usually put om 
the medical certificate? 


CRISPIN: I appreciate that is a matter of practice. The difficulty one feels 
in this case is that if the case had been that the Medical Services division 
had said throughout, as it did in fact, that neither the cancer nor the ulcer 
were referable to war service and therefore the death was not referable to 
war service, and the Tribunal had so found, one could have understood it, but 
here the Tribunal did not accept the Medical Services Division opinion as to 
the gastric ulcer and found that the gastric ulcer was in fact attributable to 
war service; then on the other part of the dual appeal, the widow's appeal, 
said the death was not hastened by the gastric ulcere Once the Tribunal does 
not accept the Medical Services Division opinion as to the gastric ulcer and 
one is faced with the evidence that one of the causes of death was a gastric 
ulcer ------ ---- 


JUSTICE ORMEROD: I do not know whether they did or not, but why cannot the 
Tribunal, on the evidence, say: “It is true that this man had a gastric ulcer 
which was attributable to war service, and it is true 

ulcer up to the mament of his death, but the effective cause of death here 
was carcinoma of the bronchus"? 

CRISPIN: That is the Tribunal's finding. 


JUSTICE ORMEROD: Supposing the only evidence against that is the evidence of 
the death certificate, can you say that the Tribunal has acted wrongly? 


CRISPIN: That is the whole point of this application. 
JUSTICE ORMEROD: If you want to argue the point before me you may, but I think 
the mere fact that a certain condition appears as one of the causes of death 

on a medical certificate, which is not given for this purpose but for an entirely 
different purpose, cannot possibly bind a Tribunal which is a fact-finding 
Tribunal. 
CRISPIN: Yes, my Lord, I think that is right. 


JUSTICE ORMEROD: As I say, if you like to try to convince me to the contrary, 
you may, but I would take a good deal of . 


CRISPIN: No, my Lord, I am satisfied that is right. 
JUSTICE ORMEROD: Mr. Ashworth, is there anything you wish to say. 
ASHWORTH: No, my Lord. 


JUDGMENT 


JUSTICE ORMEROD: Under the circumstances I think I might give leave to 
appeal and dismiss the appeal. 
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leer BY MINISTRY OF PENSIONS 


This juigment, delivered in the case of ve The Minister of 
Pensions, incliies the observations of the nominated Judge in regard to the 
"Sionpost" system, and followed the judgment, on 31.5651, in re Be Ce Chapman ve 
The Minister of Pensions (Judgment Noe 1136) in which His Lordship stated that 
he would clarify the position so far as "Signpost" cases were conocrned. 


No, of Jwigment in 
Ministry Register: 
In the of Justice 948 


King's Bench Division Disability: Raynaud's Disease 


Apocalable Issuc: Attributability or 
aggravation. 


Royal Courts of Justice 
Friday, 20th Ju 1951 
Before: 
Mr. Justice Ormerod 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943, 
- and 


, IN THE MATTER OF AN APPLICATION FOR LEAVE TO APPEAL AGAINST 
i. DECISION OF THE PENSIONS APPEAL TRIBUNAL. 


Between: 


(Applicant) 


- and = 
THE MINISTER OF PENSIONS (Respondent) 


MR. G. H. CRISPIN (instructed by Messrs. Culross & Trelavmey) 
~~“appeared on behalf of the Applicants 


rely MR. J. P. 0 (instructed by the Treasury Solicitor) appeared on 
c Respondent. 


MR. F. R. held a Watching Briocf. 


JUDGMENT 
(As_revisod) 


MR. JUSTICE ORMEROD: I am glad to have hed the viows of Counsel who appear in many of 
these cases voth in appoals before me and before the Tribunals, and also to have had 
the views of Mr. Ashworth on behalf of the Ministry of Pensions on this mattcr. 


The system of signpost cascs, as thcy have been deseribad, has been in 
existence now for a number of yoars. It was ostablished by Mr. Justice Denning 
(as he thon ws) for the particular purpose of ensuring that there should be 
uniformity of treatment or uniformity of decision in cascs whore the condition of 
the appellants was idontical, and, thoreforc, in oases whore it was advisable that 
there should not be one decision one way in one part of the country and another 
decision the other way elsowherce, or even two opposing decisions in the same city 
by reason of the fact that from time to time differont Tribunals might be sitting. 


The words which Mr. Justice Denning used in the cascs of Amst and Larkin, 
reported on page 1465 of Volume 3 of the War Ponsions Appeals oF were these: 
"The practice which I have just described" = that is the practice of remitting 
cases = "has been applied in disciscs of frequent ocouronee so as to censure 
even-handed treatment of cases as betweon one claimant and another. This is 
especially important in cases of discases of unknown actiology such as canccre 
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It often happens that the material facts of one case are indistinguishable 
from those of another, and the decision turns on the medical evidence as 
to the causes of the discase or its aggravetion. So far as the claimants 
are concerned, the cases are identic2l. It would give rise to an 
intolerable sense of grievance if the results varicd according to the date 
at which medical opinion was given or on the phrascology in which it 

was worded without regard to the roal merits of the cascs themselves," 


That was the moving factor in the mind of Mr. Justice Denning when 
he established this system of signpost cascse 


I think, too, there is the other and very important factor to be 
considered, that in the hearing of 2 signpost case the best evidence availa) 
fran both points of viav is put before the Tribtmal, and that evidence 
thereaftcr is available for any appcllant in a similar case, This is a 
matter of importance to appcllants because of the expense of procuring the 
evidence of eminjmt specialists bofore Tribunals from time to time. 


Iam quite seatisficd that the system of signpost cascs had provod itsclf, 
and is one which should certainly be continucd. Indecd, I doubt now whether 
in any event I should have authority to discontinuc a system which was 
established in this way and which has been carricd out through these years, 

I would, in any c2sc, have no wish to do sO. 


I fully appreciate the point which has been made by Mre McQuowm and 
adopted by Mre Kelly, that from time to time dissatisfaction may be causcd to 
appellants because they have obtained 2 medical opinion which is contrary to 
the view expressed by the Tribun-l deciding the signpost casc, but I am 
satisfied that much less dissatisfaction is caused in that way than would be 
caused if there were case after case where differcnt decisions were given on 
identical conditions. It is clear, I think, tht a signpost casc applics 
only to identical cases, and azplies only to the actual condition and not 
to the individual, and decides whether or not that particular condition in 
a typical cise of condition can beattributable to or aggravated by wr 
conditions. It may very well be thot there are cases where the symptoms 
are different, the development of the condition is different, and the 
cirewast°nees surrounding the devclopment are different, and these are 
motters into which the Tribunal will enquire and xbout which thoy will 
satisfy thanselvcs before they come to 2 decision, | 


As I see it, the basis upon which the Tribuml would differ from the 
finding of the Tribun.l in 2 signpost mse dealing with a typical condition 
would be that there were factors in the particular case which distinguished 
it fran the signpost case, It is certainly not for the Tribunal to say: 
"This is a case of coronary thrombosis," or, "This is a case of leukemia," 
or, "This is a case of cancer of the lung," or whatever other disease was 
the subject of the signpost case, and thereafter exclude further consideration 
of the matter. It is clearly important = and indecd I am sure it is donc - 
that the Tribunal should consider cach particular case and be satisficd that 
it comes within the dccision of the signpost case. If it docs, then I think 
the Tribunal shovld follow the signpost case; if it does not, tha clearly 
they are entitled to and should give a decision according to the facts of 
that particular case, 


The only other thing I think I should say is that Mre Justice Denning 
recognised, as indecd everybody recognises, that medical science is not static, 
that research is going on all the timc, and that from time to timc discoveries 
are made which changeymodical opinion. Apart altogether from such discoverics, 
the gradual accumulation of clinical expericnee and the comparison of cascs 
may bring about such a change of opinion. If that happens in regard to these 
matters which are the subject of signvost cases, then at some future time the 
matter will come up for review, and it might well be that there will then be 
a signpost case with, as Mr. Kelly so aptly put it, the finger pointing the 
other waye But until that happens and until there is evidence which shows 
that it should happen, I am satisficd that signpost cases as they are should 
remain, If , as I have said, there is a change in medical opinion which 
makes it clear that a decision should be altered, then I have no doubt that 
the matter will oc reconsidered. 
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That is all I wish to say on this subject. I hope the position is now 
clear and that Tribunals will be clear, as I think they have been in the - 
past, as to the real meaning and effect of these signpost cases. 


wR, CRISPIN: In this case then your Lordship will give leave to appeal and dismiss 
the appeal? 


MR. JUSTICE ORMEROD: That is so, and the case will be regarded as a signpost case, 
of course, 
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No. of Judgment in 


DN THE HIGH COURT OF JUSTICE Ministry Register: 
KING'S BENCH DIVISION Disability: Tuberculosis of 
the Spine. 


Appealable Issue: To be directly 
attributable to a war injury or 
war risk injury. 


Royal Courts of Justice, 


T ist J 1 


Before 


MR. JUSTICE ORMEROD 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 


- and 


IN THE MATTER OF AN APPEAL FROM A DECISION OF THE PENSIONS 
APPEAL TRIBUNAL 


- and = 


THE MINISTER OF PENSIONS 


MR. J. FP. ASH’ORTH (instructed by the Treasury Solicitor) 
appea or the Respondent. 


JUDGMENT 


MR. JUSTICE ORMEROD: This appeal must fail, It is an appeal by 

against a decision of the Pensions Appeal Tribunal that a condition of 
tuberculosis of the spine from which he now suffers was neither caused nor 
aggravated by an accident which occurred to him in 1943. The claim for 
pension in this case is brought under the Pensions (Mercantile Marine) Act, 
1942, on the ground tht the injury he sustained in 1943 when at sea was 4 
war risk injury. 


The Appellant was a seaman, ani before the war I think had been largely 
engaged in fishing trawlers, but during the war was engaged on ships of various 
kinds, In 1943 he was 2 member of a crew sailing a Canedian Liberty ship. 

On this Liberty ship there were the usual derricks, but the derrick fittings 
were of a type to which the Appellant, 2nd indeed the other members of the 
crew I think, were not accustomed. On a day in 1943 when the Appellant was, 
with others, operating one of these derricks, the derrick block fell and 
struck him on the beck. Although he suffered some pain ani discomfort at the 


Appellant 
Respondent 
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time, he was afterwards able to contime with his work am did so continue, 


He was eventually discharged from the Merchant Navy and continued 
afterwards for a considerable time, for a number of years, in various trewlers, 
until in early January, 1949, he was admitted to hospital and tuberculosis 

of the spine was diagnosed, 


There were two points in this case, the first point being whether the 
injury which the Appellant suffered, or rather the accident which occurred 
to the Appellant in 1943, was a war service injury within the meaning of 
Section 1(2) of the Pensions (Mercantile Marine) Act, 1942; and, secondly, 
if that were so, whether that injury was in any way the cause or exciting 
factor of the spinal tuberculosis which occurred 4 number of years later. 


I gave leave to appeal in this case because it seemed to me that 
there had been some uncertainty whether or not this question had been 

fully discussed and whether it was fully in the minds of the Tribunal when 

the matter was decided by then. Having heard the arguments both of Mr. Crispin 
on behalf of the Appellant and of Mr. Ashworth on behalf of the Minister, 

I am satisfied that whether or not this matter was fully considered by the 
Tribunal - and on consideration I think it probably was - it is impossible 

for the Appellant to say tht this injury which he suffered in 1943 was 4 war 
risk injury within the meaning of the section. 


The relevant section is Section 1(2) of the Pensions (Mercantile Morine) 
Act, 1942, which provides that certain injuries smll be considered as war 
risk injuries if they occur "at sea or in any other tidal water or in the 
waters of any harbour" and are attributable to various things, the relevant 
on of which (paragraph (d)) is "the existence on board ship of any other 
conditions arising out of any such war as aforesaid which would be abnorml1 
in time of peace", 


It is contended on behalf of the Appellant that the existence of this 
unusual type of derrick was a condition arising out of the war, and more than 
that, a condition which would be abnormal in the time of peace. Having 

regard to the authority of the case of Steynings and the case of ham, both 

of which have been cited to me, and ind on the general principles of 
interpretation of this section, I find it impossible to hold that this was 

an injury arising from circumstances as set out in sub-paragraph (d), It 

may be that the type of derrick was umuswl and it may be that had it sot 

been for the war the Appellant might never have found himself called upon 

to operate or assist in operating this type of derrick. But it cannot be 

said that the existence on board ship of a piece of equipment which is of 

a somewhat different character, although probably efficient if properly 

handled, from that usually met with by this Appellant or someone in this 
position is a conmlition arising out of the war which in peacetime would be 
abnorml, It migkt be not usual, but to be unusual ani to be abnormm 1 are 

two entirely different thingse If he had been injured because of the 

existence on board ship of some form of anti-aircraft gun or some defensive 
equipment which was there purely for the purpose of defending the ship 

against enemy attack, it might well be that an injury umler those circumstances 
would come within this sub-paragraph.e. But merely because the equipment, as 

in this case, was of a type which was unusual to this Appellant, I think is 

not sufficient. 


In any event, of course, the medical evidence in this case appears to be 
clear, that even if this was 2 war risk injury in 1943 it is not merely unlikely 
but inconceivable that it was the cause of tuberculosis of the spine which 
became active some considerable time, nearly six years, later, and after the 
Appellant hed served continuously in the arduous employment of 4 trawler 

honi. ‘Therefore, uder those circumstances, even if this were 4 war risk 
injury it would be impossible to say that the Tribumal could have come to a 
different conclusion, heving considered the medical evidence in the case, 


Unier these circumstances the appeal must be dismissed, 
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No. of JUDGMENT IN 


HIGH COURT OF JUSTI MINISTRY REGISTER: 
*S BENCH DIVISION DISABILITY: Epilepsy 


APPEALABLE ISSUE: Attrib. or Agg. 


Royal Courts of Justice, 
ure ist Jan 4 
Before: 
MR, JUSTICE ORMEROD 
IN THE MATTER OF THE “yy APPEAL TRIBUNALS ACT, 1943 
= and = 


IN THE MATTER OF AN APPLICATION FOR LEAVE TO APPEAL AGAINST 
A DECISION OF THE PENSIONS APPEAL TRIBUNAL 


Between: Applicant 
-and = 


THE MINISTER OF PENSIONS Respondent 


MR. J, P. ASHWORTH (instructed by the Treasury Solicitor) appeared 
or Resp . 


JUDGMENT 


MR. JUSTICE ORMEROD: This application is on behalf of for 
leave to appeal against the decision of the Pensions Appeal Tribunal on 
the 22nd December, 1950, that the condition of epilepsy from which he 
suffered was not attributable to war service, 


- 


J 
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The ciroumstances of this case were very wifortumte so far as the 
Appellant is concerned. He was serving in Weymouth in 1943, and one 
evening he had an evening off, which he ws entitled to have, and it 
appears that on his way hame he was set upon by somebody who has not 
been identified, The inference has bee drawn that what happened 
was that he was set upon by someone and robbed and the result of it was 
that he suffered severe head injuries and two years later developed 
epilepsy which, it ms been agreed, was traumatic epilepsy caused by 
the injuries he sustained in this accident. There is some evidence 
volunteered by the man himself that he had too much to drink that night, 
but the evidence as to whether he had tco much to drink or not does not, 
as far as I can sec, enter into the case at all, 


The whole point is that he ws on his own business, he had the 
nigut off and was probably on his way back to barracks because he was 
on the route which he normally followed on his way back to barracks. 
There was no evidence that he was late, that he had to be there at any 
particular time; and I am of opinion that this accident, wfortunate 
although it vas, although it happened during the course of his service, 
cannot be attributable to his service as it is a mtter entirely = as 
Lord Justice Denning put it = "within the man's om persomal sphere", 
I think the words of Mr. Justice Tucker, 1s he then was, in the case 
of Horsfall reported at the bottom of page 15 in Volume 1 of the 
Pensions Appeal Reports, put the matter clearly: "I think the argument 
Which has been advanced in this case really goes so far as to amount 
to a submission that anything that befalls a serving soldier in the 
course of his service at his place of duty necessarily becomes 
attributable to war service, and I think that tht reading would be 
equivalent to si1ying that the death or injury must arise in the course 
of his war service", This certainly did arise in the course of his 
war service but I think clearly could not te said to be ettributable. 


The only argument which can be advanced there is that this would 
not have happened if this man had not been on service because he would 
not have been at the place where the attack upon him took place, and in 
all probability the assailant would not have been there either; but 
that again, I think, is only relevant as an argument if the Royal 
Warrant and Act of Parliament had said tmt 2 mn should be paid 
a pension for any injury which occurred to him during the course of his 
service, and under those circumstances this application cannot be 
successful, 


In the circumstances I will give leave to appeal and dismiss the 
appeal, 
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“Wo. 


of JUDGMENT IN 
THE HIGH COURT OF JUSTICE MINISTRY REGISTER 
DISABILITY: Pulmonary tuberculosis and 


KING'S BENCH DIVISION Tubercular Pleuritis 
APPEALABLE ISSUE: Death due to or 
hastened by 


Royal Courts of Justice, 
Thursday, 31st January, 1952 
Before; 
MR. JUSTICE ORMEROD 
IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
- and = 


IN THE MATTER OF AN APPLICATION FOR IZAVE TO APPEAL AGAINST 
4 DECISION OF THE PENSIONS APPEAL TRIBUNAL 


Between: 


and - 
THE MINISTER OF PENSIONS Respondent 


MR. J. Pe ASHWORTH (instructed by the Treasury Solicitor) appeared 
‘or Respon 


JUDGMENT 


MR, JUSTICE ORMEROD: ‘This appeal could not possibly succeed, It is umder 
s e + a widow, whose husband has died under such circumstances as 
this, when a Coroner's jury (or a Coroner without jury; whichever it was) 
has returned a verdict which apperently indicates that death was due to 
war injury, should consider she had an excellent chance of receiving 
a pension, But, of course, a decision of a Coroner anda decision of 
a Pensims Appeal Tribunal are two entirely different things, and one, of 
course, is not binding on the other in any wy. ‘This was a decisim of 
the Pensions Appeal Tribunal after the whole of the medical evidence ws 
before them and was carefully considered, and, of course, sorry as one is 
for the widow under those circumstances, it is quite clear there is no 


possible ground of appeal. 
The application is dismissed, 


ent 


as 


s) 
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Noe of Judgment in 


HIGH COURT OF JUSTICE, 


with Somatic dysfunction 
Appealable issue: Attrib. 


Royal Courts of Justice, 


Thursday, 20th March, 1952. 


Bef ores 
Mr. _Justice Ormerod 
IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 123, 
-and= 


IN THE MATTER OF AN APPEAL AGAINST A DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


BETWEEN : 
(Appellant) 
-and= 
HeMe MINISTER OF PENSIONS ( Respondent) 


Mre J. Es ASHWORTH (instructed by the Treasury Solicitor) appeared 
on Respondcnt. 


JUDGMENT 
(As revised) 


MR. JUSTICE ORMEROD: I think that it is umnccessary for me to say anything 
about this case except that clearly the appeal mst be dismissed, It is 
a case where the Appellant, » is suffering from o scrious 
degree of psychoncurosis with what is called somatic dysfunction, which 
means, os I understand, that he has many of the symptoms of a duodenal 
ulcer. 


The reason why leave to appeal was given by the Tribunal was that 
this is 1 casc where there has been, first an award of aggravation, then 
on award of attributability, and at a Inter stage the Ministry varicd the 
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award of attributability to one of aggravation, and unfortunatoly 
when the award was changed they gave no grounds or reasons for 
doing SOc 


It is clear that under Article 63 of the Roynl Warmnt, under 
certain circumstances the Minister has power to alter an awanl, even 
although it is 2 final one, such as an award of attributability ina 
case of this kind. Cne of the reasoms which is provided by Article 63 
of the Royal Warrant is that the avard of the pension or other cmnt 
has been made by errore It is qrite clear from the evidence that ther 
was an error in the mking of the award of attributability, and that 
that is not now scriously contested by Mr. Crispin on behalf of the 
Appellant. If that be so, then undor Article 63 of tho Royal Warrant 
the Minister has power to rectify the error by making the proper awani 
and reducing the award of attributability to one of aggravation only, 


The Tribunal gave leave to appeal, but not so much because of 
that. I think that their view very clearly ms that there was an 
error here, and that therefore the Minister was entitled to act as he 
did, but they gave leave because of the possibility that the Appellant 
could mise the point that the Minister was now estopped from denying 
attributability, presumably on the ground that the Appellant had, since 
the award was made on that basis, acted to his detriment. There is nm 
evidence at all that he did, and on the whole the evidence is that 
during the time when that award was in existence he profited by the 
fact that it was in cxistence. There is no evidence at all that he 
was in any way induced by the amrd to act to his detriment. Under 
those circumstances, although it is proper that the matter should have 
come before the Court for consideration, it is quite clear that the 
appeal cannot be sustained and mst be dismissed. 
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No. of JUDGMENT IN 
MINISTRY REGISTER: 


Di THE HIGH COURT OF JUSTICE DISABILITY: 
AFFEALABLE ISSUE: Attrab. 


Royel Courts of Justice, 
Bridey, 21st March, 1952 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 
and 


IN THE MATTER OF AN ArvLICATION FOR LEAVE TO APPEAL 
AGAINST 4 DECISION OF THE PENSIONS APPEAL TRIBUNAL 


Between: - 


(Applicant) 


H.M, MINISTER OF PENSIONS — (Respondent ) 


Mr. J.P. ASHWORTH (instructed by the Treasury Solicitor) appeared 
on behalf of the Respondent. 


JUDGMENT 


(as_revised) 


MR. JUSTICE ORMERQD: This is an appeal by Lieut.-Col. against 
a decision of the Pensions Appeal Tribunal dated the 20th March, 1951, that 
a disease from which the Applicant is sufferin, known as disseminated 
sclerosis, was not attributable to war service. 


The circumstances under which the Applicant served were these: at the 
time of stating the Case the Applicant was 41 years of age and he served 
with the Worcester Regiment from the 8th September, 1939. He was commissioned 
on the 22nd February, 1941, and he was discharged to the Reserve on the 
30th April, 1946. Much of his service was in India. He wont to India early 
in 1942 and it is, I think, common ground that during his service in Indio 
he did indulge in very considerable strenuous exeroise in the course of his 
work, which consisted of training men over a combat course and duties of 
that kind. In addition he had the normal, samewhat heavy administrative 
work, which is, I suppose, the lot of every Amy Officer at same time or 
other. I do not think it is questioned that during that period he had 
considerable physical strain, and possibly the mental strain which goes with 
hard, continuous work ot the same time, 
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Subsequent to his discharge fran the service it was found that he was 
suffering from disseminated sclerosis. When he joined the amy originally he 
was passed as 4.1. and when he was canmissioned he was put in Class A, which 
is the highest physical category for an officer. When he was discharged frm 
the service he was discharged as in Class A. Therefore, this claim for 

a@ pension has to be considered, not as what is known in these Courts as 

a compelling presumption case, but as a case where the burden of proof, which 
is on the Ministry, is a burden similar to that in a civil action, that is 

to say they have to satisfy the Tribunal that it is probable that the 
condition from which this man is suffering was not attributable to war servie, 


I think that I ought to say in this case that the reason why this is not 
a compelling presumption case is that when the man was discharged he wes 
discharged as in Class A, because the medical authorities at that time had no 
knowledge of any symptoms of this condition. On the other hand we know now, 
and it is admitted, that in 1942 there were certain signs to which this 
officer can speak, which are agreed on all hanis as being an early 
manifestation of this condition from which he was suffering but about which 
he thought very little at the time ani.which he did not report to the Medical 
Officer, with the result that although he was discharged fran the Amy as 
being in Class A, everybody will, I think, agree that in fact when he was 
discharged fran the Army he was suffering fran this condition which had 
manifested itself same time earlier. Under those circumstances, although it 
is not a compelling presumption case, clearly it is a case which must be 


exomined with very great care so far as the question of onus of proof is 
concerned. 


The case for the Applicant is put in this way: there was before the 
Tribunal an opinion of the Medical Services Divisio which set out at 
considerable length a description of the condition from which this officer is 
unfortunately suffering. It is a disease of the central nervous system, 
which apparently causes fibrous patches on the spinal column and results in 
various symptans, such as loss of control and co-ordination and so on in the 
limbs and generally in the nervous system. It is a condition which is of 
inevitable development, if I may use that term. It may develop slowly or it 
may in sane cases develop quickly; in same cases it may remain statioriary 
for very long periods. 


It is also set out in the Report of the Medical Services Division that 
the cause of this disease is unknown, but that a great amowt of research 
has been gone into the condition. A large number of cases have been observed, 
and to quote the words in the Report of the Medical Services Division: "Though 
we do not know the cause of disseminated sclerosis, the investigations to which 
the disease has been subject are so long and extensive that we can say what 

does not cause it, and we can be satisfied that it is not caused by anything 

in which service life, even in time of war, differs from civilian life". On 
that Report the Ministry of Pensions declined to make an award of attributability, 
and that decision was upheld by the Pensions Appeal Tribunal. 


Before the Pensions Appeal Tribunal there was the evidence of 
Dr. Worster-Drought. Dr. Worster-Drought is a neurologist of great experience 
and high-standing and authority. His Report, which was before the Tribunal, 
was based very largely on the view which he held that this condition is the 
result of a virus infection, and that if it is the result of a virus 
infection as the condition arose and was first manifested when the Applicant 
was in India, equally the probabilities are that the infection occurred when 
the Applicant was serving in India, and it was, therefore, attributable to 
that service. Dr. Worster-Drought went further in his evidence before the 
Tribumal and said that he thought it at least possible that the condition 
might be attributable to service, because of the stress and strain which 

the Applicant had undergone at about the time when the condition was first 
made manifest. 


That Report ani the evidence of Dr. Worster-Drought, were before the 
Tribunal, as were not only the opinion of the Medical Services Division to 

which I have already referred, but a further opinion of the Medical Services 
Division dealing with Dr. Worster-Drought's opinion on the question of 
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virus infection, The Tribunal took the contrary view, that the weight of 
medical opinion was that this was not a virus infection but that it arose 
fran other causes which were unknown, with regard to which at the present time 
it is impossible to speculate. The Tribunal upheld the decision of the 

Ministry in a judgment in which they considered the various matters which had 
been put before them, and they quite clearly stated the considerations that they 
took into accout. They set out at same length the views which had been given 
by Dr. Worster-Drovught, both in his Report and in the oral evidence which he ~ 
had given to the Tribunal. Particularly they laid stress on the opinion of 

Dr. Worster-Drought, which was in the main his evidence, that this condition 

was due to a virus infection, and finally they said: "The Tribunal have 
carefully considered all the evidence and the arguments addressed to then and 
have borne in mind the obligntions imposed upon the Ministry by the terms of 

the Royal Warrant. They realise that infection by a virus is, as Dr. Brown 

has said in his opinion, a possibility that cannot be excluded; but they have 
arrived at the conclusion that the evidence in favour of that theory is 
outweighed by the evidence against it". 


The first objection that Mr. Fearnley-Whittingstall takes to the Judgment 
of the Tribunal is that they dealt there entirely with the question of whether 
or not this conlition was caused by a virus infection, and that having come to 
the conclusion on the evidence that it was not caused by a virus infection, they 
paid no attention to any other consideration and, therefore, they have not 
directed their minds properly to the matters which have to be proved and to the 
burden which has *o be discharged by the Ministry. 


I think that I must say at this stage that I cannot accept this contention. 
It is true that at the end of the Judgment the Tribumal did deal exclusively 
with this question of the virus infection, but prior to that they stated that 
they had considered the whole of the evidence. It is clear fran the Judignent 
that they had considered the whole of the issues which were before them, that 
is to say they had considered where the burden of proof lay, and they had 
considered how that burden of proof had to be discharged. Although it may well 
be that at the end of their Judgnent they concentrated on this question of 

a virus infection to the exclusion of other matters, I think that their 
Judgment must be read as a whole. Taking it as a whole I am satisfied that the 
Tribunal considered the matter in the light of the whole of the evidence which 
was available to them, and that having considered it they expressed a view that 
they were satisfied that the onus had been discharged by the Ministry. If they 
did at the end of their Juignent put what might be regarded as an undue or an 
exclusive stress on this question of virus infection it was because the question 
of virus infection was the one which had been raised by the Applicant and by 
those acting on his behalf. Therefore, I am satisfied in the first place that 
the Tribunal, in considering this matter, directed themselves properly on the 
question of onus of proof, and further thin that that they did consider the whole 
question, not confining their attention merely to the one aspect of it, which 
was probably the one which was particularly stressed at the hearing. 


That, of course, does not end the matter, because it is then submitted on 
behalf of the Applicant that even if the Tribunal did properly direct thunselves 
on this matter, they have come to a wrong view on the evidence, because on the 
evidence itself there is no sufficiently conclusive evidence to justify the 
Tribunal in comin, to the decision to which it came. 


I think that really Mr. Fearnley-Whittingstall puts his aryument in this 

: this mon admittedly contracted this disease when he was in service in 
India. That is, I think, admitted by both parties, because the first clear 
manifestation, or the only manifestation of which there is evidence, occurred 
in 1942 when he was serving in India. It is sutmitted that there was no 
evidence before the Tribunal showing that this condition did not ami could not 
arise through the Applicant's service. As I have said, excluding for the 
moment the question of virus infection, about which there is a conflict of 
evidence, there is no known reason for the origin of this disease. It is, 
I think, argued that under those circumstances the burden of proof is on the 
Minister to show that no circumstances connected with service could in 
consequence have caused this disease. That I m satisfied is putting too high 
a burden upon the Ministry in the discharge of their onus. In the case of an 
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appeal where there is no compelling presumption they have to discharge a burden 
of proof as clearly laid down in Miller's case, which is the equivalent of the 
burden of proof which lies on a Plaintiff in a civil action, that is to Bay 
they have to satisfy the Court that it is probable that something has 

or has not happened. If the case is one which is known as a canpelling 
presumption case - that is one under Section 4, subsection (3) of the Royal 
Warrant - then the burden of proof is hizher, ani the burden of proof on the 
Ministry is to satisfy the Court to the same degree as would be the burden of 
proof upon the Prosecution of satisfying a Jury of the guilt of a man who it 
is said has committed a crime. Therefore, it is not for the Ministry to show 
in this case, or in any other case, that it is impossible that this condition 
could have arisen through service. The burden upon the Ministry in this case 
certainly - it not being a canpelling presumption case - is to show that it 
is probable that this condition did not arise owing to service conditions, 


Having seen the evidence of the Ministry in this case I am satisfied that, 
apart altogether from the question of virus infection, there is ample evideme 
whereby a Tribunal considering the matter on those lines could say: "We are 
satisfied that the probabilities and the strong probabilities are that this 
disease was not caused as a result of service conditions". 


It is said that the Medical Services Division merely state their view 
without giving reasons, but it is, I think, clear on reading the Report of 
the Medical Services Division that what they have done is to consider the: 
authorities and the records in a large number of cases, and they say: "As 
a result of the investigation which has been made in a large number of cases 
over a large number of years in widely varied conditions, both of war and of 
peace, we are satisfied that the disease is not caused by anything in which 
service life, even in time of war, differs from civil life". 


It would be extremely difficult to go further than that, and it would, 
I think, be quite wrong to say that evidence which goes as far as that does 
not or may not discharge the burden which is upon the Ministry of the 
probabilities being against this disease being contracted as a result of 
service conditions. To hold otherwise would clearly mean that every condition 
the origin of which was unknown, if it is contracted or becomes manifest durin 
service, would be a disease attributable to service conditions. 


According to the evidence which has been put before this Court fran tine 
to time, it is quite clear that the cause of cancer is unknown, but it has been 
held by this Tribunal time and time avain that apart fran very exceptional 
cases cancer is a condition which is not attributable and cannot be attributab. 
to service conditions. Although there are some cases on the record where this 
condition of disseminated sclerosis has been held to be attributable to war 
service they have, I think, been special cases and certainly cases where the 
evidence was not as strong as is the evidence in this case. I am satisfied tha 
apart from the question of virus infection there was ample evidence before the 
Tribunal to allow then to have came to the conclusion to which they came. 


So far as the virus infection is concerned, the position there is that 
there is a body of medical opinion that this condition is due to a virus 
infection. There is also a body of medical opinion that the condition has 
nothing to do with a virus infection. That is o question upon which there is 
conflict. That conflict of evidence is a conflict which was known at the time 
of the hearing before the Tribumal. They considered the evidence on one side 
and the other, and they came to the conclusion, having heard the evidence on 
both sides, that the balance of probability was that this condition was not 
caused by a virus infection. Under those circuhstances, having came to that 
conclusion, they did the only thing that they could do, namely, to say that 
so far os that was concerned the onus had been discharged by the Ministry. 


The final point which was taken was this: it is admitted that there 
have been cases of disseminated sclerosis which have cither become manifest 
for the first time after < period of stress and strain or have became 
substantially more acute in their symptoms after a period of stress and 
strain and, therefore, so far as the development of the condition is concerned, 
it is not possible to disre,ard this question of stress and strain, but that 


Me 
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oan only affect, and it does only affect, the development of the symptoms 

and not the origin or cause of the condition. There was evidence to that 
effect before the Tribunal. It was not entirely the evidence of 

Dr. Worster-Drought. Although I have not got before me a transcript of 

the oral evidence, I accept that he took the view that stress and strain 
might be either the cause, or one of the causative factors, of this condition, 
but that is something which again was not accepted by the Tribunal, and it 
wos something which, on the evidence, they were entitled not to accept 

having regard to the fact that there was evidence the other way on the part 
of the Medical Services Division. 


Having regard to all these matters I can only say - I do it with regret - 
that there was evidence before *he Tribunal fran which they could came to 
the decision to which they came. If there was evidence before them to justify 
their coming to that decision, then, of course, it is not for this Court to 
interfere with it. They are the persons upon whan is laid the duty of 
weighing the evidence before them and adjudicating upon it. So long as there 
is sufficient evidence and so long as they have directed their minds to the 
proper issues, this Court cannot interfere. 


I am satisfied that this Tribunal did properly direct their minds to 
considering the evidence which could, if accepted by them, enable them to 
came to the conclusion to which they did and, therefore, this appeal must 
be dismissed. 


ASHWORTH: My Lord, it is in fact an application for leave to appeal and 
not 4n appeal. 


Mre JUSTICE ORMEROD: The application must be refused. I will put it the other 


way under the circumstances. I will allow the application, give leave to 
appeal and dismiss the appeal. 


ASHWORTH: If your Lordship pleases. 
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No. of JUDGMENT IN 


MINISTRY REGISTER Royal Courts of Justice, 
DISABILITY: Coromry Thrombosis 
APPEALABLE ISSUE: Death due to or Frttey, Jub Ootober, 1958. 


hastened by 


IN THE HIGH COURT OF JUSTICE, 


S BENCH DIVISION. 


Before 
Ure Justice Ornerod 
DD! THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943, 
and 


IN THE MATTER OF AN APPEAL AGAINST 4 DECISION OF THE 
PENSIONS APPEAL TRIBUNAL 


and 


MINISTER OF PENSIONS 


Mre J. P. .SHWORTH (instructed by the Treasury Solicitar) 
appeared on behalf of the Respond«t 


JUDGMENT (after revision by learned Judge) 


Mr. JUSTICE ORMEROD: This is an appeal by Mrs, against 
a decision of the Pensions jppeal Tribumal on the 3rd December, 1951 that the 
death of her husband, Major Ceorge Colleton Dickinson, was not attributable to 
war service. 


Major wes an .rmy Officer who rejoined the irmy from the reserve 
of Officers at the age of 50 on the 18th September, 1939. He served in the 
ixmy wtil the 7th sugust, 1940 and wes then invalided on account of neurasthenia, 
He was subsequently awarded a pension on the ground thet his neurasthenia had 
been aggravated by his wer service. He died on the 22nd September, 1950 as 
a result of coronary thrombosis. He died more than ten years after the 
termination of his service, and his widow claimed that his death ws 
substantially hastened by his war service on the ground tmt the stress and strain 
of wo: caused by the neuresthenia (which in turn had been aggravated by wor 
service) hod had a serious effect upon the condition of the arteries, which 
fimlly resulted in his death from cor>omry thrombosis. 


QUEEN 
BETWEEN: 
q 
Appellant 1 
Respondent | 


JUDICIAL REVIEW OF VETERANS’ CLAIMS 3251 


That,of course, is a contention which my or my not be 2 sound one, The 
matter came before the Pensions Appeal Tribunal who, having heard the whole of 
the evidence and having heard the crguments of Mr. MeQuowm on the lines which 
I have indicated, dismissed the appeal, using these words: "These and other 
points reised in comection with this mtter have been fully dealt with in the 
two opinions of the Medical Services Division, and the Tribunal regard those 
opinions cs medically sound", Then these are the words on which there has 
been so much ergument to-day: "They are satisfied thet it hes not been 

shown that M.jor 's death from coronary thrambosis ten years after 
his wor service ended ws in any wy connected with that service". In other 
words, the Tribumel decided this mtter on the besis that, 1s the death of 
the dececsed took place more than seven years after the termination of his 
war service, the onus of proof wes upon the Claimant to satisfy the Tribunal 
thet the death of:the deceased was "due to or substantially hastened by" 
service, and not upon the Minister as would have been the mse if Mejor 

hed died within seven yeors of the termination of his service, 


Mr. MeQuowm hes argued, with very great force and considerable skill, 
that the Tribun.l misdirected itself on the question of onus of proof, end 
thet even although the death of the decensed, Mejor » occurred more 
than seven years after the termination of his service the burden of proof was 
still upon the Ministry, and thet, therefore, the appeal should be allowed, 


The ergument Which is put forvard by the Jppellant is based upon the 
provisions of urticle 4 and Article 5 of the Pensions Warrant in its present 
form, that is to say, the Pensions Warrant of 1949. irticle 4 of the 
present Warrant, which is the irticle which deals with the question of 
entitlement, provides for cases where the cleim is mde or denth takes place 
not more than seven years after the termination of the service in respect of 
which the claim is mde, Paragraph (2) of article 4 provides: "Subject to 
the following provisions of this irticle, in no case shall there be an onus 
on any claimnt wder this irticle to prove the fulfilment of the conditions 
set out in paregreph (1) of this Article and the benefit of any reasonable 
doubt shall be given to the cleimnt". 


It is quite clear thet certainly the onus of proof is not upon the 
Claimnt to establish his claim in a case which comes under urticle 4 of 
the Warrent, and, indeed, it has been held in Scotland in Irving's case 
that the effect of paragraph (2) of irticle 4 mst be that the onus of proof 
is upon the Ministry to show that the Claimant is not entitled to o pension 
vnder the circumstances in which the pension is olaimed, 


ixticle 5 cf the Warrant deols with claims which are mde when a longer 
period then seven years has elapsed between the dnote of the claim, or 
alternatively the death of the person in respect of whom the claim is mde, 
and the termination of the service. article 5 provides for entitlement to 
pension in almost exactly the same words as urticle 4 with the exception thet, 
in the case of o cl-im in respect of death, urticle 4 says when "the decth ws 
due to or hastened by an injury which was attributable to service" whereas 
Article 5 says when "the death was due to or substantiolly hastened by an 
injury which wos attributable to service", It is to be assumed that the word 
"substanticlly" hes been put in for = purpose, and that a greater effect of the 
conditions, so far as hastening death is concerned, must be proved before an 
awerd can be mde under those circumstances, but that is a mtter which probebly 
does not affect the question in issue here, 


There is no ;2ragraph in Article 5 which states (ss does paragraph (2) of 
ixticle 4) that in no ceSe shall there be an onus upon the Claimnt, ‘That is 
omitted, and it is, I think,proper to assume that it ns been expressly 
omitted from the wording of urticle 5 of the Royal Warrant. In place of 
parngreph (2) of article 4, irticle £ stetes in paregraph (2): 

", disablement or death shell be certified in accordance with paragraph (1) 
of this irticle if it is show thet the conditions set out in this irticle 
and applicable thereto are fulfilled". 
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Poragreph (4) of 4rticle 5 provides: "Where, upon reliable evidence 
reasonable doubt exists whether the conditions set out in paragraph (4) of this 


Article ore fulfilled, the benefit >2f that reasonable doubt shall be given to 
the claimant". 


As 1 understand it, Mir. MeQuovm puts his argument in this way: He says 
that Article 5 is ambiguous; that the p»sition as it existed in 1939 was that 
the onus of proof was not on the Claimant, whether the claim was made within 5 
years or after seven yeers of the termination of the service, and that (althoug 
the Worrent as it ot present exists is o complete repeal of the Warrant as it 
existed previously) the provisions of the Warrant which was in use previdusly 
must be taken int considerction; that it must be accepted that there was an 
alteration (or an attempted -lteration) of the position, and that such 
alteration, if it is valid, must be in terms which admit of no ambiguity or 
doubt, and that, under these circumstances, as it is not stated specifically ip 
article 5 2f the Warrent thet the onus of proof shall be upon the Claimant, by 
the ordinary rules »f interpretation, the p2sition must be as it was before this 
‘iarrant came into force, and, as it is in Article 4 of the Yarrant, the onus of 
proof must still be upon the Ministry and not upon the Claimant. ; 


He says further that pararreph 4 (which provides in paragraph (4)(b): 
“where, upon reliable evidence, a reasonable doubt exists whether the condition; 
set out in paragraph (1) of this Article are fulfilled, the benefit of that 
reasonable doubt shall be siven to the cleimant't) can mean only one thing; thot 
it is impossible t2 say thet the onus of proof must be upon the Claimant and at 
the same time, if there is a reasonable doubt, he must have the benefit of that 
doubt; that these words in themselves, if they do not go so far as to say in 
specific terms that the onus of proof is upon the Ministry, can be consistent 
only with thet proposition. 


After considering the terms of Article 5 of the Warrant, I find that I 
cannot accept the contentions which have been put forward by Mr. McQuown. 
He submits that the Pensions Warrent does not so much establish rishts to be 
decided in a Court of law as to set out, as it were, the cdministrative rules 
by which pensions should or should not be esranted as the case may be. That, I 
think, cannot be accepted as a proper statement of the position, The effect of 
the Royal Warrant is, of course, in a proper case to entitle a man, who has a 
proper claim, to a pension, snc the relevant ..rticles 2f the Royal Warrent set 
out the circumstences uncer which he shall be entitled and the way in which that 
entitlement shall be established. 


It is, I think, axiomatic in the administration of ur law that, if o 
person thinks that he has a clain against another man, or against a Ministry, 
the duty is upon him to establish that claim, The mere fact that an Act of 
Parliament does not state that that Cuty is upon hin, if it establishes a ripht, 
must, I think, automatically establish the duty upon him to prove what he thinks 
is right bef>re he can succeed in his claim, That is, I think, recornised by 
those who framed this Warrant because article 4 of the Warrant, having set out 
the conditions under which a man may be entitled to a pension, provides 
specifically that the onus 2f proof shall in no case be upon the Claimant; in 
other w rds, the onus 2f proof shall be upon the Ministry or the Respondents to 
the claim, That has been done for the specific purpose of providing an 
exception t2 what is clearly an accepted rule, 


That has not been done in Article 5, In Article 5 no exception is made, 
and there is no provision that there shall be no onus 2f proof upon the 
Claimant. Therefore, on the face of it, it must, I think, follow that the 
Claimant, in order t» succeed, must sctisfy the Court or the Tribunal (which ever 
body has to decide the matter) thet the conditions which entitle him to an 
aword have been satisfied. But irticle 5 goes much further than that because 
it provides in paragraph (2): “A disablement or death shall be certified ... 
if it is show that the conditions set out in this Article and applicable 
thereto are fulfilled", 


Mr. MeQuown argues that there is nothing there to scy who shall show that 
the conditions of the Article are fulfilled; that duty might be upon the 
Claimant, or it mipht be upon the Ministry, or it might be upon other 
unspecified persons. That, I think, again is an argument which cannot be 


lat 
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accepted, It appears t2 me clear that, where it is provided that a pension 
shall be awarded if it is showm that the conditions set out in the Article are 


fulfilled, it must mean if it is shown by the person makine the claim that the 
conditions applicable thereto are fulfilled. . 


Under those circumstances I am satisfied here that there is no ambisuity 
in the wording of irticle 5 of this Warrant, and that the rules of construction 
which Mr, McQuown has very properly prayed in aid of this case are matters 
which do not fall for consideration. I am satisfied that the Article in itself 
leaves it quite clear that after seven years a claimant may still be entitled, 
under the proper conditions, to a pension provided that it is shown by him that 
the concitions of entitlement have been fulfilled 


A further real difficulty in this case is the wording of paragraph (4) of 
Article 5 which, as I have said, provides that if a reasonable doubt exists 
the benefit of that reasonable doubt shall be given to the clainant, 
Mr. McQuown argues with some authority (the authority of the Lord Justice Clerk 
in Mitchell's case) that if the Claimant is to be given the benefit of the 
doubt in the cease of a reasonable doubt, it can mean only one thine: that the 
onus Of proof must be on the Ministry, because, if the burden of proof is put 
upon the Claimant to begin with and if he is then given the benefit of the 
doubt, that burden of proof must shift at some stage of the case. 


I agree with Mr. MeQuown that the wording of that paracraph is probably 
unfortunate, but I am satisfied that the intention of the paragraph is that it 
is the duty of the claimant to produce reliable evidence to establish his claim, 
but if (after hearing and considering that reliable evidence, and making a 
comperison between such evidence and other evidence which is called on behalf of 
the Ministry to contradict or to contravert it) the Tribunal has a reasonable 
doubt, then under those circumstances the plain meaning of that paragraph of 
the Article is that the benefit of that doubt shall be given to the claimant. 


Therefore, es I see it, the Tribunal have directed themselves properly on 
this question of onus, They state in their Judgne:t that they are satisfied 
thet it is not shown that the death of Major from coronary thrombosis 
was connected with such service. That means that they were not in any doubt, 
reasonable or otherwise, and there was no reasonable doubt the benefit of which 
could be given to the Claimant. It follows that the appeal fails and must be 
dismissed, 
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HARRIS. J v MoP 


appeared on of the Minister of Pensions. 


Mis was aloo in Court. 


MR. JUSTICE ORMEROD: Mr. » I understand that you wish to mention a 
matter before we start the list? 


MR. ASMWRTH: My Lord, I wish to mention a mtter of procedure that has 
cropped up. As your Lordship kmows, under the Warrant that is now in 
force there is Article 4 and drticle 5, article 5 dealing with olaims 
that are over seven years old. 


MR. JUSTICE ORMEROD: The difference is that the onus of proof is shifted. 


MR. ASHWORTH: That is one of the most important matters. The other important 
matter so far ag disablement claims are coneerned is that in the case of 
@ claim that is over seven years old the claimant has to show that the 
aggrevation persisted at the date of clain, which of course is not 
necessary under Article 4. In fact, three cases have arisen where the 

have entertained an over seven years claim and dealt with it 
on that footing; thay rejected the claim, and the applicant, as he is 
entitled to do, has given notice of appeal to a Tribunal. There was a 
Gage stated, and in the Statement of Case it was made perfectly clear that 
the matter has been dealt with by the Ministry under Article 5, but the 
terms of reference are whether they rightly rejected a claim to a pension 
on the ground that the condition was not satisfied. What has happened in 
these three instances is that the Tribunal have intimated the view that 
the claim should fall under drticle 4 and not under Article 5, and they 
have proceeded forthwith to consider it on that basis. I respectfully 
ask for a procedural direction with regard to this. My request is that 


S'S ERICH Roya) Courts of Justioe, 
Monday, 27th July, 1953 
Before: 
ice Oxmerod 
IN TB MATTER OF 
THE PENSIONS APPEAL TRIDUNALS ACT, 1943 
APELICATION BY MRe 
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before taking that course, the Tribunal showld adjourn the mtter with 
the intimetion thet the Ministry should reconsider it. I am not asking 
your Lordship, and it would not be right for me to ask ox parte far a 
between the two Articles. That may have to come defore your Lordship 
at some time, but it has not yet arisen. My learned friend Mr. Crispin 
is here, and so far as his olients are concerned, there is no opposition 


to this. 
situation should arise, I am asking for o direction that the mtter 


MR. JUSTICE ORMEROD: I suppose that there might be. 


MR. SSHWORTH: There could be, although it would be odd for the Tribunal to 
take a more adverse view of the claimants than the Ministry has done, ~ 
I should like to mke it quite clear that the Ministry are, and always 
have been, willing to reconsider the matter, if the suggestion is mde 
that this is really an drticle 4 claim and not an Article 5 olain. 
This has happened in the case of only one Tribunal, but there have been 
three instances. It is most desirable that there should be o wiformity 
with regard to the matter. 


MR. JUSTICE ORMEROD: Yes. 
MR. ASHWORTH: My friend Mr. Crispin knows about this, 


WR. CRISPI: My friend Mr, Ashworth was good enough to have a word with m 
about this last week. In my submission the proposition requires only 
to be stated for it to be seen to be right. I have not taken instructions 
with regard to this, because it was not necessary to do ao. In my 
submission, after what my friend has said, qiite obviously it is wrong 
that Tribunals should make their own pronouncement about the matter. 
It should go back to the Minister for him to reconsider it. 


MR. JUSTICE ORMEROD: Mr. Ashworth, I will give that direction. 
MR. ASHWORTH: If your Lordship pleases. 


MR. JUSTICE ORMEROD: In cases of this kind where the mtter has been dealt 
with by the Ministry under Article 5, and it then comes before the 
Tribwmal, and dh the opinion of the Trfbumal the case should be dealt 
with under Article 4, the proper course is for the Tribunal to refer 

to the Ministry for consideration on the basis that it is 
or that it may be a cleim wider Article 4& I think that that deals 


MR. ASWIORTH: If your Lordship pleases, I am very muh obliged to your 
Lordship. 


shoulé de adjourned for the Ministry to recomsider it. 

MR. JUSTICE ORMEROD: These are all cases which were dealt with under irticle 5, 
which the Tribunal thought came undep Article 4? There have been none 
the other way round? ’ 

MR. ASHWORTH: No, ny Lord. 

with the mtter. 
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No. of JUDGEMENT IN 
MINISTRY REGISTER: 


GH © Ministry No,: 
QUEEN'S BENCH DIVISION DISABILITY: Psychoneurosis 


APPEALABLE ISSUE: Attrib./persisting 


on Te5e52e 


Ro Courts of Just 
Th 14th 0 4 
Before: 
Mr. JUSTICE ORMEROD 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACT, 1943 & 1949 
and 


IN THE MATTER OF A RENEWED APPLICATION FOR LEAVE TO APPEAL 
AGAINST A DECISION OF A: PENSIONS APPEAL TRIBUNAL 


Between: 
Applicant 
and 
H.M. MINISTER OF PENSIONS AND 
NATIONAL INSURANCE Respondent 


(instructed by The Solicitor, Ministry of 
Pensions and National Insurance) appeared on behalf of the 
Respondent. 


JUDGEMENT 


MR. JUSTICE ORMEROD: In this case I am not satisfied that the Tribunal properly directed 
themselves on the evidence, particularly the evidence of Dr. Harris, and therefore 
I think I should allow this appeal and remit it to the Tribunal for further 
hearing. 


MR. ASHWORTH: May I ask your Lordship to hear a word about this pentothal point, This 
is not the only Tribunal that has found itself in difficulty about it, It has 
been referred to in evidence twice in this Court, and in a case to which I 
referred this morning. 


MR. JUSTICE ORMEROD: I suppose you want me to say whether the use of pentothal under 
these circumstances is something of which the Tribunal should take notice one way 
or the other, 


MR. ASHWORTH: It is only recently that difficulty has arisen, I would ask your Lordship 


to look at what Mr. Justice Denning, as he then was, said in Lowe v Minist 
of Pensions (which is reported in volume 3 of the Reports at page 1853): mn was 
e d under pentothal, which is a drug under which people are supposed to 
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reveal their inner conscience, and that appears to have shown that he had 
a marked fear of removal from air crew training, that he was frightened 
of loss of rank," and so on, "So it is quite plain that a lot of these 
symptoms which were produced in him were due to the conflict which was 
induced in him by having to be in the Air Force," Then lover dowm page 
1294 the learned Judge said: "In this case there is the entry, as I have 
said, of nervousness when he was first examined, and then there are a 
mumber of significant matters which appeared in the course of the 
psychiatrist's examination whilst he was in the Air Force, He gave a 
personal history showing nervous symptoms from quite early childhood, It 
is said: ‘'The Tribunal should not have given effect to these, or, at all 
events, ought not to have given as much effect as they did, because they 
were said by him when ho was already neurotic', Allowance, of course, 
must be made for the conditions in which he gave his history, but it 
seems to me it is evidence on which the Tribunal could act, if they 
thought proper." The important words are those words: "Allowanoc, of 
course, mst be made for the conditions in which he gave his history, but 
it scoms to me it is evidence on which the Tribunal could act, if they 
thought proper, " 


The other case was one that has been before your Lordship today, the 
case of Hollorn, where evidence under a different drug but for the same 
purpose was admitted below and was commented on by the learned Judge, in 
no sense adversely so that there was anything wrong, ijhile no one, I 
hope, would want to say that such evidence must not be considered with 
extra care, my submission is that it is admissible, and I would 
respectfully ask your Lordship, as the point has now arisen, to say so, 


MR. JUSTICE ORMEROD: Is there anything you want to say on this matter, 
Mr, Crispin? 


MR, CRISPIN: My Lord, it has been a difficulty with which we have been faced 
from time to time, I should have thought mysclf that it is for the 
Tribunal to attach what weight they like to the evidence but I should 
have thought it was admissible and ought not necessarily be rejected, 


MR, JUSTICE ORMEROD: I have not really had an opportunity of considering this, 
I was not aware that pentothal was used for this particular purpose, I 
think the view I mst take on the matter is that this evidence mst be 
considered by the Tribunal (if I may use the rather loose term) for what 
it is worth; that is to say, I have no evidence before me, and cannot 
very well have, of the effect of this drug on the particular individual 
and how it is likely to affect any disclosure he may make, I take it 
shat, before a Tribunal accepts evidence of this kind, they would want to 
have evidence of the nature of the drug being administered and what its 
effects were supposed to be, Having done that, I see no reason why they 
should not accept it, with such reservations as they think proper, with 
the knowledge of the drug and its effects, I do not think I can, in my 
own state of knowledge, say more than that, I certainly see no reason 
why it should be excluded, 


MR, ASHWORTH: I am much obliged, 
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No. of IN 
MINISTRY R&GISTER: 


IN THE HIGH COURT OF JUSTICE MePeNeIe NOe 
QUEEN'S 3ENCH DIVISLON 
APPEAL: Article 6 


DISTRIBUTION 


Royal Courts of Justice 
Thursday, 13th January, 1955. 


Before: 
Mr. JUSTICE ORMEROD 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACTS, 
1943 AND 1949 


- and - 


IN THE MATTER OF AN APPEAL AGAINST A DECISION OF A 
PENSIO'S APPSAL TRIBUNAL 


Between: 
THE MINISTER CF PENSIONS AND NATIONAL ISURANCE Appellant 
- an 
Respondent 


Mr. R OFR by the Solicitor, of Pensions 
and ational Insurance) appeared as Counsel for the Appellant, 


JUDGMENT 


MR. JUSTICE OR-ER@: This is an application by the Ministry in respect of a finding 
of the Pensions Appeal Tribunal in the case of a man of tne nae of 
who was injured in Tobruk as 4 result of stripping a piece of Italian ammmition 
which had come into his possession. 


after the accident there an immediate Court of Inquiry by the army 
authorities, as is the usual practice in these matters, and tne evidence of 
that Court was before tne Tribunal .men they were considering the question of 
whether or not there should be a reduction or cancellation of any award of 
pension under Article 6 of the Royal Warrant. It is quite clear frou that 
evidence that there wes "serious negligence or wisconduct" (wnich are the words 
in the relevant section of tne Royal Yarrant) which ould have justified the 
lanistry in reducing or withholding payment of a pension to tnis man, but the 
Pensions Appeal Tribunal came to the conclusion that in law, in spite of that 
evidence, there was no conduct on the part of this man which amounted to 
"serious negligence or misconduct" because it was not conduct which would in 
civilian life nave rendered the man liable to criminal proceedings, 


MR. 
yR. 


YR. 
MR. 
aR. 
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That decision was founded on some words which I used in the case of 
Robertson (reported in Volume 5 of tne Pensions Appeal Reports at page 215) 
ih ny decision on the 3rd October, 1952. It was a case under Article 6 of 
the Royal Warrant «vnere the negligence or misconduct which was alleged 
against the particular man in question (tie Appellant in that case) was in 
connection with the driving of a motor vehicle, and, in the course of the 
argument, I said to Mr. Ashworth (as he then was), who wes eppearing on 
benelf of the Ministry, that, although there might be some evidence of 
negligence on the part of tix Appellant, "serious negligence" mst be 
negligence of a quality which would certainly call for some serious action 
if it were done in civilian life. 


That, of course, was not part of my judgment in the matter; it vas 
something which I said in the argument in the case wich referred particularly 
to the facts of that case, that is, to the fact that the negligence which was 
alleged was negligence in the driving of a motorcar. 


In this case, of course, tne cirowastances were entirely different: tne 
man was disobeying an instruction in that he was interfering with enemy 
ammnition, and the Tribunal found that he was net guilty of "scrious 
negligence or misconduct". 


I think I should say this, that in interpreting those words in Article 6, 
tne Tribunal, of course, must take the plain meaning of the words as expression 
in the regulation = "serious negligence or misconduct" = and not qualify them 
by edding the words "such as would render a man liable to criminal proceedings 
in civil life". I certainly never intended that the words I used in tne 
argument in the Robertson case should have a wide meaning of tuat kind. I 
did not intend that they should be applicd to anything otier tnan the facts 
of that particular case where I thought that if there was to be “serious 
negligence", it mst have bcen negligence of a Icind that would render a 
man liable to some form of criiinal procecdinzs,. 


Under those circumsfances I think it is clear tnat tue Tribunal has 

come to a wrong conclusion because they have misconstrued some words which 
are not part of my judgment in the Robertson case, but were words whieh I used 
in tne course of the argument, and iis appeal :mst be allowed, 
RODGER ‘INN: If you please, "y Lord, ifay I ask for your Lordship's help 

in the matter? ‘ill "appeal allowed" be the only Order or should it be 
“appeal allowed; finding of serious negligence entered"? 
JUSTICE ORMEROD: I think tic Order will be that the appeal is allowed, 


RODGER WINN: Yes. My Lord, I am told from behind, and I am sure that 
everybody knows auch more about it than I do, that tnat would be sufficient. 


JUSTICE ORMEROD: I think if I say that it is sufficient under the circumstances. 
RODGER WIN": I am much obliged, my Lord. 


JUSTICE ORAUROD: I will say, if you like, that the appeal is alloved on the 
ground that there is “serious negligence or misconduct”, but I do not think 
it is necessary. 
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No. of JUDGMENT IN 
MINISTRY REGISTER: 


IN THE HIGH COURT OF JUSTICE M.P.K.I. No: 

SUEEN'S BENCH DIVISION DISABILITY: Sarcoma right knee 
SPPEALABLE ISSUE: Attrib./Agg. 
DISTRIBUTION: "A" 


Royal Courts of t 
Tue t 4 
Before: 
MR. JUSTICE ORMEROD 


IN THE MATTER OF THE PENSIONS APPE/L TRIBUNAL ACTS, 
1943 AND 1949 
- and - 


IN THE MATTER OF AN APPEAL AGAINST A DECISION OF A 
PENSIONS APPEAL TRIBUNAL 


Between: 
Appellant 


- and - 
H.M. MINISTER OF PENSIONS AND NATIONAL INSUR/NCE Respondent 


(instructed by the Solicitor, Ministry of 
Pensions and National Insurance) appeared on behalf of 
the Respondent. 


DG N 


MR. RODGER WINN: 


However, I would not oppose it if your Lordship felt that it would be mre 
satisfactory (in the sense that justice would be seen clearly to be done) that this 
should be remitted with a precise finding of fact by the Tribunal again under 
Rule 15. It is for my friend really to say whether it should be Sir Emest again. 
I would have thought possibly someone new would have been preferable. 
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MR. MCQUOWN: I should think it would be better to go back to Sir Emest again, but 
I do not know whether to have the finding of fact the whole thing ought not to 
be heard again by another Tribunal, and they would decide to whom to submit it. 


MR. RODGER WINN: I think that is more satisfactory. 


MR. JUSTICE ORMEROD: I think the most satisfactory way is for the matter to be 
re-heard entirely by another Tribunal, and let them decide to which independent 
medical expert they should send the matter, if they require one. They may not 
ask for one, but that is a matter for the Tribunal, 


MR. RODGER WINN: Laying their findings of fact clearly before him, 


MR. JUSTICE ORMEROD: If they do refer it to another medical expert, ty own view - I 
am not binding you at all - is that in faimess to Sir Emest Griffiths it 
would be better to refer the matter to some other specialist, because 
Sir Emest Griffiths has formed an opinion on facts which may not tally 
exactly with the findings of fact of the Tribunal, and it would be difficult 
for him to consider the matter again in that light. That is, I think, a 
matter for the Tribunal, 


I would like to say just one thing about this reference under Rule 15. 
In the case of Sharman and The Minister of Pensions I used these words: "I 
think it is desirable in cases where an opinion of a medical expert is asked 
for under Rule 15 that the facts which are found by the Tribunal and upon 
which they ask for a medical opinion from the expert should be clearly set out, 
not as matters of controversy, but as findings of fact by the Tribunal", 


I cannot help feeling in this case that has not quite been done. Matters 
have been submitted by the Tribunal to the independent medical expert which 
were still apparently matters of controversy, and I think if the Tribunal are 
to be assisted by the opinion of the medical expert it is essential that first 
of all they should find the Pacts. That is a matter which is peculiarly their 
province. They should find the facts, and on the facts they find then ask the 
opinion of the independent medical expert. Having got that, they know that 
they have got an opinion on the matters which they have decided are the facts 
of the case. In those circumstances there is less likelihood of the sort of 
misunderstanding arising which I feel has arisen in this case. 


MR. RODGER WINN: If your lordship pleases, 


MR. JUSTICE ORMEROD: Then the appeal will be allowed and the case remitted to 
another Tribunal. 
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No, of JUDGMENT IN 
MINISTRY REGISTER: 


No,: 

DISABILITY: Vertigo 

APPEALABLE ISSUE: Attributabilit 
Aggravation 

DISTRIBUTION: "A" 

Royal Courts of Justice 


Friday, 25th November, 1955. 


Before: 


Mc, Justice Ormerod 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNAL ACTS, 1943 and 1949 
and 


OF GATION FOR LEAVE TO ON 
RENEWED APPLICATION 


WINN (instructed by The Solicitor, Ministry of Pensions 
and National Insurance) appeared on behalf of the Respondent. 


JUDGMENT 


(As revised) 


a This is an application by for leave to appeal against 
a decis the Ministry dated the 2)th February, 19.5, when the Tribumal decided 


that vertigo, of which he was complaining, was not due to the administration of 
streptamycin, which was part of the course of treatment which he had for 
tuberculosis, the tuberculosis being admittedly attributable to his war service, 


At the present time, the Applicant is about 64 years of age. He joined the 
Royal Air Force in September, 1939, and served wmtil August, 1945, but he had 
served before 19359 and in fact had served in the 1914-1918 war, He was discharged 
in 19%5 suffering from tuberculosis, He was admitted to hospital in 1947 and an 
operation for thoracoplasty was performed upon him, probably in three stages (there 
is some little doubt about it) up to June of 19%8, During that period at the age 
of about 58, he received an injection of streptomycin, amounting to one grain each 
day, for 63 days, He wes discharged from hospital in October, 1948 and appears to 
have made no complaint of dizziness even to his ovm doctor until January or 
February 1951, more than a year after his discharge from hospital, and probably 
more than 18 months after the administration of streptomycin, 


wett 


SKS 


BEI DIVISION | 
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There was a considerable difference of medical opinion in this case, The 
a opinion of Dr. Friend and another surgeon was that the vertigo, fram which this 
man admittedly suffers now, was certainly due to streptomycin, The administration 
of streptomycin does from time to time, particularly in elderly people, produce 
symptoms of this kind arising from labyrinthine degeneration in the ear apparently 
by doctors on both sides, The medical 

Ss and the evidence of the independent specialists 
called in was that although it is true that a condition of vertigo may be caused 
by the administration of streptomycin, in this case the vertigo was not caused in 
that way. There was evidence that in 191 Mr. complained of vertigo and I 
think another factor which weighed with the Ministry was that there was this gap 
from some time in 1948, when the administration of streptomycin ceased, to the 
beginning of 1951, during which there was no complaint of vertigo, 


The Ministry formed the view that streptamycin was not the cause of the 
condition from which this man unfortunately suffers now, but that it was probably 
the result of a degenerative condition of the labyrinth of the left ear known as 
Meniere's disease, That was the evidence before the Tribunal, The Tribunal had 
before them this conflict of evidence, There was the Report on the one ham of 
the Medical Services Division of the Ministry and other doctors who had examined 
the Applicant on behalf of the Ministry, and on the other hand there was the ~ 
evidence of the two doctors who had examined the man on his own behalf. 

The Tribunal having considered the whole of that evidence decided that the Ministry 
had @ischarged the burden of proof which was upon them to show that this man's 
condition was probably not due to the administration of streptanycin, 


28 
cf 


It is argued by Mr, Read, who has I think put before the Court every point 
that could properly be put in this case, that the burden of proof upon the 
Ministry is a heavier one than is normal because they accepted an additional 
burden by reason of the fact that symptamus of this kind are frequently set up 
as a result of the administration of streptomycin, That matter was before the 
Tribunal and they were fully aware of the burden of proof which rests on the 
Ministry, Having considered the whole of the evidence they decided that the 
burden had been discharged ami in those circumstances there is nothing this Court 
can do to interfere with their decision, It may be right or it may be wrong. 
That is not for me to jwige, and indeed it is no part of my duty to have to do it, 
It is a matter entirely for the Tribunal to consider the evidence and to come to 
a conclusion upon the evidence, They have considered the evidence and have come 


to a conclusion, 


As I have said time and again in these cases the mere fact that there is a 


difference of medical opinion does not mean that there is a doubt and therefore 
the Appellant must have the benefit of it. There is only a doubt if the 


Tribunal, having considered the whole of the evidence, are left in doubt, in 


which case the burden of proof has not been discharged, That was not so in this 
case, The Tribumal gave a decision ani there was evidence to support it, and 


therefare this court can not interfere, 


4 In these circumstances I propose to grant leave to appeal and dismiss the 
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QUEEN'S BENCH DIVISION 
Royal Courts of Justice. 
Thursday, 26th July, 1956. 
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Mr. Justice Ormerod 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNAL ACTS, 1943 and 1949 


and 


IN THE MATTER OF AN APPEAL AGAINST A DECISION OF A PENSIONS 
APPEAL TRIBUNAL 


AND NATIONAL INSURANCE (Respondent) 
Mr. EB. CAMPBELL-SALMON (instructed by Messrs. Gill, Akaster, Leest 


& Russell, Devenport) appeared on behalf of the Applicant 
(Appellant). 
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MR JUSTICE ORMEROD: Mr. Campbell~Salmon, are you mking an 
application about costs in this matter? 


MR. CAMPBELL-SAIMON: Yes, my Lord. I am applying for an Order 
for taxation, ex parte. 


MR. CAMPBELL-SALMON; Yes, my Lord. I am prepared to argue it fully. 


MR JUSTICE ORMEROD: I think it should be fully argued on both sides. 


right on this ~- I know not whether you are ~ it means that in 
almost every case an application of this kind will be granted. 


CAMPBELL-SAIMON: I do not know how many cases there have been 
in this Court with legal aid. 


do not know, because these applications are 
me. There has been only one other case, 
and different consideretions applied there. I have no dovwt 
successful a number of applications 
those ciroumstances, I think it 
Minister of Pensions ought to be 


I could hear the application at any convenient time early 
in the term. I take it that your clients are not suffering real 


MR CAMPBELL-SAIMON: It is merely that no payment can be made to 
the Solicitors wtil there has been an Order for tezation. 


MR JUSTICE ORMEROD: I realise that. It is only a matter of 
solicitor and client costs, is it not? 


MR. CAMPBELL-SALMON: Yes, my Lord, 


MR. JUSTICE ORMEROD: There is no reason why the other costs should 
not be certified. Certain costs can be certified. 


MR CAMPBELL-SALMON: No part of the money can be paid in the meantime. 
MR JUSTICE ORMEROD: Is that going to cause your client great hardship? 
MR CAMPBELL-SAIMON: May I take instructions on that? 
MR JUSTICE ORMEROD: Certainly. 


C. 
° 
m J 
t 
MR JUSTICE ORMEROD: I have been considering this rather carefully. 
It is an Order which has never been made yet, so far as I am wR C 
aware, in any of these matters. Such an Order has not been , 
made in my time, and I do not think it could have been made ‘ 
before that, because I do not think the Legal Aid Rules were 
in existence then. ‘ 
I am saying nothing at all about the merits of the applica- wR 
tion, but if I do grant this it means really a change in what 
has been an established practice of the Tribunal in these matters. 
In those ciroumstanoes it ought to be fully argued. MR 
I think I should like to have the Ministry represented in order wR 
to hear what they have to say on this matter, because if you are 
given an opportwity of being represented so that I can hear the 
other side. I am sorry to have to bring you here again, but in 
the ciroumstances I think that is the proper course to adopt. 
| 
hardship. 
| 
(Counsel conferred with his instructing Solicitors). 
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MR CAMPBELL~SALMON: My Lord, I am instructed that if the matter 
could possibly be dealt with later today we would prefer it, 


MR JUSTICE ORMEROD: I think not, because quite clearly whoever is 
going to argue the matter on behalf of the Ministry will have 
to be instructed. 


MR CAMPBELL~SALMON: I sibmit that this matter does not concern 


the Ministry in any way at all. This purports to be an ex parte 


application under Regulation 18(3) of the Legal Aid Regulations. 
That has been amended, 
Aid (General) (mendment No. 166). 


MR JUSTICE ORMEROD: I do not appear to have the up-to-date 
regulations here. What is the regulation? 


MR CAMPBELL-SAIMON; It is Regulation 27 of the 195) amended 
Re. tions, and that regulation replaces the former Regulation 
18(3). It is a new regulation replacing the old one. I come 
here simply relying on that paragraph. 


MR JUSTICE ORMEROD: I have not found the regulation. It does not 
seem to be in the White Book. Can you give me the reference 
in the White Book? Is there any difference? I have the 
other regulation, No.18(3), on page 3718 of my edition. 


MR CAMPBELL-SALMON; Perhaps I my read it. It simply says: 
"Where in any proceedings to which an assisted person is a 
party . « » the proceedings are, or have been, brought to an 
end without a direction having been given . . . as to the 
assisted person's costs being taxed as between solicitor and 
client in accordance with the Third Schedule to the Act... 
an Order that the assisted person's costs be taxed as between 
solicitor and client in accordance with the Third Schedule to 
the Act shall be made on ex application in chambers by 
his solicitors, and the cost of the application and taxation 
shall be deemed to be costs in the proceedings to which the 
certificate relates or related." 


WR JUSTICE ORMEROD: Supposing that the ex parte application in 
chambers raises a matter of principle, there is no reason why 
it should not be argued in open Court. 


MR CAMPBELL-SALMON: No reason. 


MR JUSTICE ORMEROD: It is desirable that it should be. In the 
circumstances I will adjourn the application, Mr. Campbell- 
Salmon, and ask the Ministry of Pensions to attend on the 
adjourned hearing so that I oan have the benefit of their 
argument on the matter. The reason I do that is this: as I 
say, this is.an application which has not been made before, and 
it may well affect what has been the established practice for 
some considerable time. You may be right. I am not saying 
for one moment you are not. I have a completely open mind 
on the matter, but I think that in the circumstances it should 
be properly argued. 


MR CAMPBELL-SALMON: In trose circumstances I do ask your Lordship 
to fix as early a date as may be possible so that the matter may 
be disposed of. 

MR JUSTICE ORMEROD; Certainly. 


MR CAMPBELI-SALMON: It does affect the lay client. He has made a 
substantial contribution. 
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MR JUSTICE ORMEROD: I appreciate that. If I had realised a little 


earlier that it was affecting the whole practice, I would have 
arranged for the matter to be argued. Unfortumately, I had not 
realised that. I will arrange for a date to be fixed for the 
convenience of both parties as early as possible in the new tern. 


MR CAMPBELL-SALMON: If your Lordship pleases. 


(ZATER) 


Mr. RODGER WINN (instructed by The Solicitor, Ministry of 
Pensions and National Insurance) appeared on behalf of 
the Minister. 


MR JUSTICE ORMEROD; Mr. Winn, in your absence an ex 


applica= 
tion has been made in the case of Wyatt, a case deci a little 
time ago, where an emergency certificate wnder the Legal Ald Act 
was granted with regard to the appeal. The question arises 
whether there should be an Order for taxation, in those circuwm- 
stances, of costs as between solicitor and client. Mr. Campbell- 
Salmon was here to argue the matter, but it occurred to m that 
this is the first application of its kind which has been made, 
and if I grant it - whether or not in the circumstances I should, 
I do not know, because I have not gone into it sufficiently - it 
might alter what has been an established practice for some 
considerable time. It seemed to me it was a matter which should 
be argued, although under the Legal Aid Rules an ex parte 
application may be made to a Judge in chambers. In those 
circumstances, I have adjourned the matter until next term in 
order that the Minister may be represented. 


MR WINN: I have just heard of the mtter, but I had not been 


instructed in it. 


MR JUSTICE ORMEROD: I mention it now only so that, as your clients 


are probably within hearing, the matter may be properly brought 
to their notice. 


MR WINN: I am very much obliged. 
MR JUSTICE ORMEROD: A suitable date will be fixed as early as 


possible next term so that the matter can be argued. 


MR WINN: If your Lordship pleases. 


(Adjourned sine die) ° 
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National Insurance) appeared on behalf of the Respondent. 
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% 


Justice, 


| 

e matter rested there, 

pw it does appear th<t it is the practice, on the directions of the 

ciety, for the Legal id Committees not to grant legal aid certi- 
ficates to appellants under the Ponsions Anveal Tribunals Act for the 
reason that their costs are alrenofy otherwise vrovided for. However, 
the application for en order for taxation under Regulation 18(3) having 
been renewod before me, I deemed it advisable under the circumstances, 
as this point may arise from time to time in the future, that the matter 
should be properly argued and that the Crown should be represented. 
Mr. Rodger Winn has very kindly come forward to assist the Court with 
the views of the Crown on this matter. 

The views of the Crown, os put forward by Mr. Rodger Winn, are in 
substance the samo as those put forward by Mr. Campbell-Salmon on behalf 
of the Applicant. They are that really this Court has no alternative 
in the circumstances to do other than mke the order. I am bound to 
soy that, heving heard the arguments on both sides (if in these ciroum- 
stances it oan be said that they are orguments on both sides, because 
there is a singular unonimity about them), I can only come to the 
conclusion that I have no alternative but to make this order, . 

appeal comes into the Queen's Benoh Division of the High Court 
ce by virtuc of the Pensions Appeal Tribunals Act and also by 
the rules made under pvarerraph 5 of the Schedule to the Act, 
that on appeal made under the provisions of the Act shall 
in the Queon's Bench Division of the High Court of 
MM = By scction 1 of the Legal Aid and idvice Act, 1949, and the 
Pirst Schedule, which is under that scotion, the types of proosodings 
for which certificates can be pronted inelude procoedings in the Suprem 
Court of Judicature. In those circumstances it appears to be clear that 
proceedings in this Court, that is to say, appeals to this Court, os they 
are proceedings in the Queon's Bench Division of the High Court of 
Justice, are proosedings in the Supreme Court of Judicature, and 
therefore inoluded in the procoodings referred to in section 1 and the 
schedule to that section, 
ES. 8707/3 
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That being so, it would eppear that an order mst be made under 
Regulation 18(3) of the Repulations, particularly having regard to the 
terms of the new repulation, which is at parse 3718 of the current Annual 
Practice, which provides: "Where in any proceedings to which an assisted 
person is a party .... (b) the Court gives judgment or makes o final 
order in the proceedings" - the wording is different there from the wording 
under the old Regulation 18(3), which provided for an order for taxation 
to be made in a case where the Court was making an order as to costs. 

In the amended Regulation the words are: "the Court gives judpment or 
makes a final order in the proceedings, the judgnent or order shall 
include a direction .... that the costs of any assisted person shall be 
so taxed", 


That being so, eee» authorities which have been 
cited to me, particularly, I think, ease of Page v. bog (reported in 
1953 Chancery Division, page 320) toro m7 a decision Court of 
Appeal, it does appear that if a case comes within the terms of 
Regulation 18(3) an order for taxation must be mde. In those circum 
stances, a8 I say, it appears to m that I have no alternative but to 
make the order, and indeed that it is proper in a cease of this kind that 
such an order should be made. 


I was troubled during the course of the argument by a possible 
anomaly which might arise, because quite clearly if an applicant who has 
been granted leave to appeal by the Tribunal applied for a legal aid 
certificate he would not get one, because the Legal id Committee would 
take the view properly that his costs were already being provided for, 
On the other hand, an applicant who fails before the Tribunal but is 
successful in his. application to this Court is not only entitled automa- 
tically to taxation of his costs by the President of the Tribunals but 
is entitled, os I have decided, to a taxation of his costs on 2 solicitor 
and client basis under Regulation 18(3). It may appear thet in those 
circumstances the man who makes his application ond it is refused in the 
first place may be better placed os far as his costs are eonccrned than 
the man whose application is granted in the first place. That is 
probably not as serious an anomaly as it would appear to be on the 
surface, be that the man whose application is prented in 
the first Gove’ then thet. kis costs are provided for whether 
or not in the long run his appeal is successful; whereas the man whose 
application is refused has to take a chance that his application may be 
successful in the long run, ond therefore it is no doubt proper, having 
regara to the spirit of the Leral Aid and Advice Act, that oa certificate 
should be granted to him. 


I hope that this matter is now clesr and that the situation will be 
sufficiently covered in future cases which may come before me. would 
rule that there should in this case be an order for taxation under 
Rogulation 18(3). 


I ea very much obliged to the Treasury, Mr. ‘vinn, for coming and 
assisting the Court in this matter. 
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No. of JUDGENT IN 

MINISTRY REGISTER: 

M.P.N.I. 

DISABILITY: Pasychoneurosis 
APPRALABLE ISSUE: Attribution in 


lieu of 


IN THE MATTER OF THE PENSIONS APPEAL TRIBUNALS ACTS, 1943 and 
1949 
and 


IN THE MATTER OF AN APPEAL AGAINST A DECISION OF A PENSIONS APPEAL 
TRIBUNAL 


Between 


and 


MONSTER OF 


Mr, RODGER WINN (instructed by the Solicitor, Ministry of Pensions 
and National Insumme) appeared on behalf of the 


when his disablement was assessed at 20 per cent. ‘That assessment was 
later reduced to 6-14 per cent. as a temporary ee eee of 


less than a year. There was no appeal by the Appellant against that 
assessment. 


The matter was then reconsidered by the winiatey, who 
decided that the original emard of persion on the basta of ributebility 
and,as they thought thay were entitled to do, ints akeuees 


the 
award from one of attributability to one of aggravation and dealt wi with the 
matter on that basis, It is against that alteration of the award that the 


/appellant appeals 


pK/COPY 
[IN THE HIGH COUR? OF JUSTIC 
Royal Courts of Justice, 
Thursday, 2hth November, 1955. 
Before: 
Mr. Justice Ormerod 
Appellant 
TUDGNENT 
( As reviged) 
Kee JUSTE OATRD: This is an appeal by against a decision 
and it comes to this Court circumstances. 
The Appellant's claim is in respect of paychoneurosis, which was the cause 
of discharge on the 2nd Jarmary, 1946. On the 3ist October, 1946, the 
Ministry awarded hin a pension on the basis that his condition was 
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t+ appeals. The Tribunal dismissed his appeal on the ground that the 
were acting within their powers as given by Article 63 of the Royal 
Warrant in altering this award on the ground that the award originally was made 
in error. Under those circumstances the appeal was dismissed, the Tribunal 

taking the view that apart from any power which the Ministry had, the decision 
was @ proper one on the facts and on the medical evidence which was before then, 


two srounds. The first of them is that this wes not an "error" within the 
(ad) of the Royal Warrant, but was a reversal of 
opinion, and something which was not within the meaning of the word "error" as 
set out in the Royal Warrant. He takes the further point that having regard 
to Robertson's case, the Appellant has been prejudiced in that he has refreined 
from taking which he might have taken, by reason of the action of the 
Ministry in awarding a pension on the basis of atiributability, and therefore 
the Ministry are estopped from altering the award. 


The paragraph in question is Article 63 of the Royal Warrant, which 
provides: "Where the liinister makes a final assessment of the degree or nature 
of the disablement" - as has been done in this case - " ..... or a final decision 
that there is no disablement", and so on, “any award under Article 11 or 12 made 


one upon which this appeal has been 
other grant has been made by error". 


It is not now necessary for me to give a decisi: the meaning of that 
sub-paragraph, Mr. Crispin argues that it is putt wide an interpretation 
on the words to say that a course of conduct of this kind comes within the words, 
“made by error". On the other hand, Mr, Winn, on behalf of the Ministry, has 
argued that the words have a very wide interpretation and clearly embrace these 
particular circumstances, However, Mr. Winn has now agreed that in the 
circumstances of this case it is not unreasonable to assume that if an award of 
aggravation rather than an award of attributability had been mde, this man might 
well have appealed against that award, and that under those circumstances he has 
refreined from taking a course of conduct, and so has acted to his detriment, ani 
therefore in view of the decision in Robertson's case, the Ministry are estopped 
from altering their award, 


It follows that the appeal mist be allowed, and I do not propose under the 
circumstances to say anything about the meaning of sub- euinarait (4) of article 63 
of the Royal Warrant, because it may be that there will be other cases in which 
this question may arise, and no useful purpose will be served by discussing it now, 
I would say only this. As I have indicated already to Mr. Winn the construction 
which the Ministry seek to put upon it may be wider than the words allow, and to 
avoid confusion at a future time the Ministry may wish to consider the wording of 
the paragraph with a View to some alteration which will clarify its intention, 


The result is that the appeal will be allowed on the question of estoppel, 


X 


2 on the basis of that assessment, or any such final decision, shall not, subject to 
any decision given by a Tribunel under the Pensions Appeal Tribunals Act, 1943, 
and to the provisions of this Part, be reviewed unless", and then there are set 
out various grounds which give the Ministry power to review their decision, The 
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